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ﬁé@.@\@@%ﬁ% REGISTRY: Brisbane

FROM FILE | NUMBER: 11917115

Applicant " KORDAMENTHA PTY LTD (ACN 100
160 391) AS TRUSTEE FOR THE LM
MANAGED PERFORMANCE FUND

AND
Respondent ‘ THE MEMBERS OF THE LM,
MANAGED PERFORMANCE FUND

ORDER

Before: Justice AT@rTin

. Date: 17 December 2015

Initiating document: driginating application filed 24 Novembet 2015

& ,1/] THE ORDER OF THE COURT IS THAT:

1 The applicant be authorised, putsuant to s.101 of the Tyusts Act 1973 (Qld), to pay
out of the assets of the LM Managed Performance Fund (“the Trust”) the amount
of $733,174.20 as the applicant’s vemuneration for its services as trustee for the
period from 12 January 2015 to 31 October 2015.

2. Paragraph 1(d) of the orders of Applegatth J dated 27 November 2015 be vacated,
and replaced with:

(d) any further applications and supporting affidavits the applicant may file for
‘qpproval of its remuneration; )

3, The applicant’s costs of and incidental to the originating application filed 17
December 2015 be paid out of the assets of the Trust, on the indemnity basis. '

Signed:.

ORDER ' Name:
Filed on Behalf of the Plaintiff Address:
Form 59, Version 1 , '
Uniform Civil Procedure Rules 1999 Phone No:
Rule 661 i Fax No:
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14  Necessary and Proper Remuneration

Principle 10: A Practitioner is entitled to claim Remuneration and -
Disbursements, in respect of necessary work, properly performed in

an Administration.

A Practitioner’s right to be paid is recognised under the legislation and at general law and is given
a high priority of payment from the Insolvent's funds.

The entitlement to Remuneration exists only in respect of work done that was necessary and was
properly performed. : '

14.1 Necessary Work

A Practitioner is entitled to Remuneration only in respect of work done that was necessary for the
Administration. The term ‘necessary means work that was:

e connected with the Administration; and
« done in furtherance of the exercise of the powers and performance of the duties of a
Practitioner as required by the Legislation, Code and applicable professional standards.

i
e

Hercompal
‘&%J“ Yl 1 e R 5 A g
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The examination of claims for Remuneration will necessarily be made with the benefit of hindsight.

However a Practitioner may claim for work that may not have produced a positive outcome
provided there was a proper exercise of professional judgment in the Practitioner deciding to do
the work at the time the work was undertaken. Refer to section 18.2 for guidance on work papers

and maintenance of Administration files.

Once that is established, the work will remain ‘necessary for the purposes 6f a Remuneration
claim, even if subsequent events show that the work was not necessary.

Sy

Before a decisionis m
was done, by him or herself, or by staff members, was necessary.

" AUSTRALIAN RESTRUCTURING INSOLVENCY & TURNAROUND ASSOCIATION PAGE 6b
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14.2 . Properly performed

In order to claim Remuneration for necessary work, the Practitioner will need to establish that the
work was properly performed.

Work done poorly, or, at worst, improperly and needing to be reworked should not be charged.

s
Creditors are entitled to expect that Administration funds are not expended 0
properly performed. ‘

Al time spent for necessary work properly performed should be recorded against the
Appointment using an appropriate system. A

Before claiming Remuneration, the Practitioner must identify any work and time that should not be
claimed.

The Remuneration requirements of the Code for work that is necessary and properly performed
are consistent with, or impose a higher standard than, the Legislation.

Prior approval of fees does not remove the obligation to establish that the work was necessary and
properly performed. The mere approval does not give the right to draw Remuneration if the work
was not necessary or was not properly done.

14.3  Deciding what work to undertake

The Practitioner should exercise professional and commercial judgment in considering whether
work is to be performed. Clearly, work that improves the return for creditors should be )
undertaken.

AUSTRALIAN RESTRUCTURING INSOLVENCY & TURNARGUND ASSOCIATION © PAGE 66
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Not all work is associated with directly seeking a return for creditors. Many of the general
statutory tasks of @ Practitioner ~ for example in reporting to creditors, lodging documents with
ASIC, and maintaining accounts - are properly performed and charged even though the
Remuneration charged will not produce a financial returd and will reduce the funds available for

distribution.

Ina Uquidation, a Practitioner is not obliged to do work unless there are funds available for their
Remuneration, except for cértain statutory tasks that must pe undertaken regardless of avajlable
funds. Practitioners should have regard to any assistance that may be available from the '
Regulators. .

14.4 Outsourcing

A Practitioner may. outsource work subject to the restrictions on delegation (e.g. decision making
and exercise of judgment remain the Practitioner’s responsibility and cannot be delegated or
outsourced). ‘

The decision to outsource is a matter of commercial judgment for the Practitioner, based on such
considerations as:

« geography and location (the business may have its operations spread throughout the country
and it may be commercially necessary to appoint local agents to deal with particular tasks);

o time constraints; or
costs considerations (the external source may be able to attend to an urgent task quickly, or

more cheaplyl.

if work is outsourced, the Practitioner’s obligations under this Code remain the same as if the
Practitioner or members of staff had performed the work. '

For guidance on whether outsourced work is Remuneration or a Disbursement refer to 14.10.2.

Practitioners should have regard to APES GN 30 - Outsourced Services. A copy of GN 30 can be
accessed from the Accounting and Ethical Standards Board website (wwW.apesb.org.au).

14.5  Work that cannot be remunerated

If a Practitioner, other than a bankruptcy trustee, seeks to be remunerated for work that is outside
the scope of the powers of the Practitioner of undertaken prior fo the Appointment, approval can
only be sought from the court.

e

An exception is ifitrelates toa transitioning Appointment and t

he Legislation allows
Remuneration relating to the prior Administration. .

It is not sufficient in itself to obtain approval from a committee or from the creditors. These
restrictions are a threshold test before applying the ‘necessary and properly performed test.

//__’__,/-,
AUSTRALIAN RESTRUCTUR\NG INSOLVENCY & TURNAROUND ASSOCIATION PAGE 67
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A Practitioner appointed as a bankruptcy trustee may draw Remuneration for pre-appointment
work where that work is approved in accordance with the Bankruptey Act.

* Remuneration must not be claimed for work that results in, or is the result of, a breaph of the
Practitioner’s duties.

14.6  Staff levels and numbers

In time-based charging, the Practitioner must ensure that the number and qualifications of staff
allocated to an-Administration is appropriate for the nature of the work being performed so that
the Administration is completed in the most efficient and effective manner.

]

5 i

LA

This will require commercial and professional judgment. While a particular task may he
appropriate to a particular level of employee, the Practitioner may consider that, even though
charging at a higher hourly rate than the employee, he orshe may be able to do the work in one
quarter of the time.

Care should be taken in allocating the appropriate number and tevel of staff to an Administration
or task, particularly when travel is required. This is a balance between having sufficient staff
available to undertake the required tasks and over servicing the Administration,

14.7 .Setting hourly rates

In time based charging, the Practitioner should ensure that appropriate hourly rates are set for
the Administration.

Generally, market forces will ensure that a Practitioner sets appropriate standard hourly rates
which are generally applied to Administrations. However, a Practitioner should ensure the
appropriateness of these standard hourly rates is specifically considered for each Administration.
Factors that may result in a variation of the standard hourly rates include:

o complexity of the Administration; _
« location of the business operations of the Insolvent and the scale of the rates that would

normally be applied in that location;
o risk associated with the Administration; and/or
o the specialised nature of the Administration (if any}.

14.8  Costs of claiming Remuneration

Practitioners may claim the necessary and proper costs of record keeping and seeking approval or
determination of their claim for Remuneration.

AUSTRALIAN RESTRUCTURING INSOLVENCY & TURNAROUND ASSOCIATION PAGE 68
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If additional costs are incurred because of inadequacies of the Practitioner or Firm’s time
recording systems, or due to staff not properly recording their time, these costs would not be

necessary and proper. It is not appropriate to charge this additional cost to the Administration and
it should not form part of the claim for Remuneration.

S
EBEL -

3 -«.‘.“ 7 ﬁg oS
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14.9  Costs of communicating with Regulators or professional
bodies
A Practitioner must not claim Remuneration for time spent:

e communicating with Regulators or professional bodies regarding complaints ahout the
Practitioner or the conduct of a particular Administration;

¢ on Regulator surveillance, professional audits or inspection of files, or on peer reviews; or

o unsuccessfully defending a breach of the law or this Code, subject to any order of the court.

14.10 Disbursemerits
Disbursements may only be claimed if they were necessary and properly incurred.

in incurring Disbursements, a Practitioner must use their commercial judgment, adopting the

perspective of, and acting with the same care as, a reasonable person exercising care and skill
would act in incurring expenses on their own behalf. '

While Practitioners must account to creditors for Disbursements, the reimbursement for the
payment of Disbursements does not require creditor approval before being drawn. Thus, the
categorisation of activity as Remuneration or Disbursement is significant.

14.10.1 Whatisa Disbursement?

The Practitioner needs to determine whether the claim for payment is in the nature of a
Disbursement, or whether it represents Remuneration. Disbursements are:

e costs paid from the Administration’s bank account directly to third parties; or
e costs paid to third parties by the Practitioner and later claimed back from the Administration;

or
o costs claimed by the Practitioner for non-professional services provided by the Firm and/or

outlays incurred by their staff in the proper conduct of the Administration.

A Practitioner should separate Disbursements from the-expenses of running their practice which
may only be recovered through Remuneration (for example, in the case of time based
remuneration by factoring overheads into the hourly charge-out rate and in fixed fees, by factoring
overheads into the fixed fee calculation).

_____————7—_—‘—’—___—"—-‘——__-—.—__—‘_—_—————_—- .
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Table 2: Disbursement types

Disbursement Rationate

type

Professional

Thisis a
Dishursement
because it involves
the Practitioner

These are fees that satisfy both the « independent lawyers,

following criteria. They are:

External
advice, non-
insolvency

» auctioneers, valuers,
real.estate agents,

(a) for professional services (non-

insolvency services) relating to specific | o independent tax o
tasks required to be done during the advigors or retgmmg an external
Administration; and accountants. advisor for work to be

done in the
Administration, at an
agreed fee or rate.
These expenses are
claimed from the
Administration at
cost.

{b) are properly incurred by independent
outside consultants engaged by, and
not assaciated with, the Practitioner

and their Firm.

Non- nrofessional

These are typical
Disbursements
pecause they involve
an outlay in relation to
the Administration.
These expenses are
claimed from the
Administration at
cost.

« administration
advertising,

These are costs that satisfy all the following
criteria. They are:

o travel and
accommodation for
staff,

{al not for pro?essional services; and

d with a third party in relation to
during the

{b) incurre
work required to be done

Administration. « room hire,

« document storage,

« photocopying and
printing,

« external word
processing and
secretarial services.

These are also typical
Disbursements,
except they are
incurred internatly by
the Firm. These
expenses, if charged

| to the Administration,
would generally be
charged at cost;
though some
expenses such as
tetephone calls,
photocopying and
printing may be
charged at a rate
which recoups both
variabte and fixed
costs,

These are costs that satisfy all the following Reasonable costs of:

" criteria:
riteria « tetephone calls,

(a) they are not for professional services;

" (b} they are for goods or services properly
provided by the Practitioner or their
staff in the Administration; and

« postage,

. stationery,

« photocopying and
printing,

{c) they are not overheads covered in the

Remuneration claim. « data room hosting.

AUSTRALIAN RES
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'14.10.2 What are not Disbursements?

Given the significance of a claim for payment by a Practitioner being classified as a Dishursement,
it is useful to list what are not Disbursements: '

A.. Overheads

An overhead is not a Disbursement. It is a cost that can only be charged for and recovered across
all the administrations handled by the Practitioner's Firm.

In contrast, an out of pocket expense is an expense actually incurred in respect of that
Administration. It can be claimed as a Disbursement. The Practitioner must be able to show how

- the expense:

e isuniquely and directly attributable to the Administration; and
o was calculated and allocated to the Administration.

CISERT PR i H
Y ’—‘7 I e

B. Internal non-insolvency professional costs:

A Practitioner may engage internal non-insolvency related professional services only after proper
commercial consideration to that decision has been given that such an engagement is in the
interests of creditors and the efficient conduct of the Administration. This includes non-insolvency
professienal services provided by another practice within a federated practice structure or
associated practice. ' '

The point to consider is whether the benefit of the engagement fee will be received by the
Practitioner, the Practitioner’s Firm or an entity related to the Practitioner or perceived to be

related to the Practitioner.

These items are Remuneration and must be disclosed and approved in the same manner as
insolvency services (refer to Remuneration Report template for further guidance).

57

C. External insolvency professional costs

\

If a Practitioner outsources insolvenby tasks, the fees charged to the Practitioner may only be
claimed as Remuneration, notwithstanding that the fees may be payable before the claim for
Remuneration can be made. The necessary and properly performed test applies.

It is not always clear whether the out-sourced work is better categorised as insolvency work
(which is claimed as Remuneration}, or general non-insolvency work (which is classified as a
Disbursement).

AUSTRALIAN RESTRUCTURING INSOLVENCY & TIRNAROUND ASSOCIATION PAGE 71
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Factors to be taken into account when making this assessment include:

. was the contractor an insolvency firm?
e wastherea regular resource sharing/provision arrangement?
« would the Practitioner have done the work if there had peen sufficient resources?

Where the task involves standard expertise and skitis of an insolvency practitioner, the outsourced
costs will be @ Remuneratioh claim of the Practitioner. Where the task involves more general or
particular skills that are not insolvency specific, then the outsourcing costs will be a

Disbursement.

fdeon
N e e
n expen this nature is @ Disbursement rather than
rmed and it

When a Practitioner makes a decision thata
Remuneration, the invoices received for the services shoutd detail the work perfo
should be clear from the description that the services were not insolvency services.

D. Late lodgement fees

Any \ate fee OF penalty imposed by @ court, Regulator or agency for tate lodgement oF other default
should be borne by the Practitioner.

Late lodgement fees imposed by ASIC or AFSA must not be charged to the Administration.

E. Unreasonabte Travel Costs

Travel should be bought on the best commercialterms and the styte of travel and accommodation
should be appropriate for the trip being undertaken. ' :

Care should be taken in claiming the costs of travel by the Practitioner between offices of his or
her firm for the purposes of a particuiar Administration. -

Where there are geographicatty spread {ocations fora particular Administration, consideration
should be given to the retention of local staff or agents to carty out tasks which are appropriate
and capable of delegation, In order to minimise the costs to the Administration._However, it may
well be appropriate for the Practitioner and/or his or her staff to attend at these locations and

incur the relevant travel costs.

‘
AUSTRALIAN RESTRUCTUR\NG INSOLVENCY & TiJRNAROUND ASSOCIATION PAGE 72
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Every Firm should have a policy on travel [includivng time charged and Disbursements), which
should be made available to-creditors on request. This policy can be Administration specificor a
general policy. '

;;f%g .

|Gl

F. Pre-appointment expenses

Any expenses incurred priorto the Appointment must not be claimed from the Administration as a
Disbursement. Practitioners are only entitled to claim Disbursements incurred after their
Appointment. :

14.10.3 Necessarily and properly incurred
A, Professional Disbursements

A Practitioner may engage external professional services (refer to the table at section 14.10.1) as
Disbursements without creditor approval, but only after exercising proper commercial
consideration. '

The Practitioner should consider issues of:

expertise;

quality;

timeliness; and

reasonable and appropriate cost.

Practitioners must assess each engagement of a professional service provider in terms of the
interests of creditors and their fiduciary responsibilities.

Unless the Disbursement is insignificant, the Practitioner should document the decision making
process identifying why the work was necessary and why the particular firm or professional was
engaged. While the approval of creditors isnot required, creditors are entitled to be informed of
and to understand the decision process if the issue is raised.

Befare authorising payment of Disbursements, the Practitioner must ensure that:

e the task has been properly performed; and
o the quantum of the professional service fee is as agreed or is reasonable.
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B. Non-professional Disbursements

A Practitioner may incur non-professional Disbursements, both internal and external, (refer to the
table at section 14.10.1) without creditor approval, but only after exercising proper commercial

consideration. While the approval of creditors is not required, creditors are entitled to be informed
of and to understand the decision process if the issue is raised. '

For internal Disbursements:

e the recovery basis must be set on commercial terms; :

o creditors must be advised as part of the initial advice to creditors on Remuneration (refer
15.3.2 and 23.2.1), details of the basis of charging for these types of Disbursements; and

 details of actual internal Disbursements paid (eg. quantity and total cost} must be reported to
creditors in each Remuneration report (refer 15.3.2 and 23.2.2). :

The Practitioner should consider the reasonableness and appropriateness of the cost of the non-
professional'Disburs,ement before authorising the Disbursement. This is equally applicable to
internally provided and externally provided non-professional Disbursements.

Practitioners must assess each Disbursement for an Administration in terms of the interests of
creditors and their fiduciary responsibilities. i

Before.authorising payment of Disbursements, the Practitioner must ensure that:

e the benefit has been provided to the Administration; and
the quantum of the fee is as agreed or is reasonable.

T T
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15  Meaningful disclosure in Remuneration
claims

Principte 11: A claim by a Practitioner for Remuneration must
provide sufficient, meaningful, open and clear disclosure to the
Approving body so as to allow that body to make an informed
decision as to whether the proposed Remuneration is reasonable.

A Remuneration claim requires information to be conveyed to the Approving pbody (creditors,
committee of creditors, committee of inspection, or the court). That information encompasses a
number of elements:

« asystem of recording that information (refer section 15.1);

o ahasis for calculating Remuneration {réfer section 15.2; .

o sufficient detail to justify the amount of Remuneration (refer section 15.3); and
« relevant timing of the information being provided (refer section 15.3).

15.1 Recording of Work Doné

Regérdtess of the Remuneration method to be applied, the Practitioner must maintain a proper
record of work that was done on an Administration in order to: .

« claim Remuneration; and
o report to creditors on the.progress of the Administration.

The Practitioner should maintain a system that requires staff to record:

the period of time spent; :

the categories of the work performed (see Remuneration Report Template);
details of the work being performed; and

contemporaneously at the time the work is done in order to maximise accuracy.

Time recording provides good practice management information, even though time data will not be
required for reporting to creditors in claims for fixed fee or percentage pased Remuneration.

ARITA’s Remuneration Report Template provides a desctiption of soﬁ’le common work categories
that should be used (refer section 23.2.2).

15.2  DBases of calculation

There are several bases by which Remuneration can be calculated (refer sections 15.2.1, 15.2.2,
15.2.3, 15.2.4 and 15.2.5). ARITA has no preference asto the method of calculating fees.
Practitioners must be transparent and fully explain to creditors the main bases by which
Remuneration can be calculated, the method proposed to be used in the Administration and the
reasons for selecting that particular basis (refer to section 15.3.2).

The terms of that Remuneration are a matter for the Approving Body, upon full disclosure of the
arrangement being explained to them by the Practitioner.

T __v____.,___’————___—__,.-__m___.___,,_,’_————_,______————.__.

- )
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15.2.1 Time based charging

Time based is a common form of charging. Practitioners calculate Remuneration by reference to
the hourly or time unit rate which is applied to the time spent on necessary work properly
performed.

A Practitioner should ensure that regular reviews of the WiP onan Administration are performed
to ensure that only time spent on necessary work, properly performed is-retained on the WIP, Such
a review must be performed prior to issuing any Remuneration requests for approval.

15.2.2 Prospective Fee ApproVal

A Practitioner may seek approval from creditors for time base Rernuneration to be determined in
advance of the work to be performed. The approved amount must have a Cap to a norinated limit.

The claim for Remuneration will subsequently be calculated on a time basis for necessary work
properly performed and can be drawn without further approval of creditors up to the Cap.

The hourly rates to be applied may be increased by an agreed formula where the escalation
factors are objectively and independently determinable. If a Practitioner wants to be able to
increase hourly rates thatare charged on an Administration in the future without having to obtain
creditor approval, a specific formula must be included in the resolution for the approval of the
prospective Remuneration (for example, rates are increased annually by the CPI amount). A
reference to changes in rates from time to time (or similar) must not be included in resolutions to
approve prospective fees. : A '

Any increase approved does not apply to the capped total, only to the hourly charge rate.

If a Practitioner wishes to change the capped armount, or the hourly rate scale other thanas
agreed, a Practitioner will need to seek Approving body approval (refer section 15.3.2 for reporting .
obligations).

15.2.3 Fixed fee

A Practitioner may claim Remuneration based on a quoted fixed amount with creditor appi’ovaL A .
fixed fee arrangement provides certainty to creditors about how much the Remuneration claim will
be. The risk of excessive time spentis transferred to the Practitioner.

Once a fee is fixed for an agreed task, set of tasks or the conduct of the Administration, it remains
fixed and a Practitioner must not seek further approval if the original estimate is wrong.

e

s

_._..-._.________,__.._-—-———,____.____..-———-..._.__’_..——
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15.2.4 Percentage

A Practitioner may claim Remunération based on a percentage of a particular factor, usually
assets disclosed, or assets realised.

15.2.5 Success or Contingency Fees

A Practitioner must not seek Remuneration on the basis that they will receive a specified bonus,
success fee, super-profit or additional percentage as Remuneration, in the event that a specified
contingent future event occurs or particular circumstances arise, if that arrangement would place,
_ the Practitioner in a position of conflict, or generate a perception of a lack of independence.

This is based on the principles that:

e o additional incentive should be required or offered in order to have the Practitioner perform
duties that are required;

« theindependence and objectivity of the Practitioner, even if only as perceived, may be
compromised by such an arrangement; and . .

« the arrangement must not be inconsistent with the fiduciary obligations of a Practitioner.

TlALV
e m,dm?fa

Adyrsourceiofiungding s

12

When considering whether a proposed fee arrangement is acceptable, the Practitioner must
consider whether the arrangement could be perceived as the Practitioner acting in his or her own
interests rather than the interests of the creditors.

If a Practitioner is intending to use this type of fee arrangement, full disclosure of the terms of the
proposed arrangement must be made to creditors and the consent of the creditors obtained prior
to work commencing under a proposed contingent fee arrangement.

If an arrangement is in breach of this Code, the arrangement will still constitute a breach even if
creditors have approved the arrangement.

When considering whether a contingent fee arrangement might be a suitable fee arrangement in a
particular Administration, the Practitioner should consider:

any restrictions that may apply under the relevant legislation;
_funds available in the Administration;
funding from alternate sources such as creditors or aitigation funder;
costs of the alternate source of funds compared to a contingent fee arrangement;
risk associated with the tasks to be undertaken for the contingent fee; and
the appropriateness of the possible contingent fee amount considering the nature of the
Administration and the risk associated with the task to be undertaken.
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15.3 nformation to be disclosed and when

Information on the particular basis of Remuneration claimed should be provided to creditors at
two main points of time in an Administration.

o First, soon after the appointment, in order to advise creditors of the ayailab\e bases by which.
Remuneration can be calculated and the proposed basis upon which Remuneration will be
claimed for the Administration. This will generally be with the notice of first meeting of

creditorsina voluntary administrationora creditors’ votuntary liquidation, ora Part X
agreement; of by including it in the first circular sent to creditors in other.Administrations.

This is the equivalent of an Initial Remuneration Notice IRN} in relation to a personal
Administration.

. Second, beforeany meeting is held at which approval for the Remuneration is to be sought.
The information should be sent to creditors in the normal course with any reports and other
documents required for the conduct of that meeting in the time frames required by the

legistation. - : :

This is the equivalent of an Remuneration Approval Notice (RAN} in relation to @ personal
Administration.

The table below summarises the timing of the provision of information for each Remuneration
basis. ’ .

e SRR
Advice on the basis chosen. Estimate of
tees.and comparison to pre- ’
appointment estimate, if one provided.

t on Wo dertaken and request
approval of quantum. Comparison t0.
initial estimate of fees provided to
creditors.

Reporton work underta
further approvals.

Advice on the basis chosen. Request for ken and request

approval for time based charging toa
capped amount. '

Advice on the hasis chosen.
Request for approval of the quantum.
‘Advice on the basis chosen
Request for approval of the
Advice on the pasis chosen
Request for approval of the
arrangement.

Prospective Fee
(time based)

Reporton achievement of milestones for
the drawing of Remuneration.
Report on the factors underlying the
entitlement to claim the Remuneration.
Report on the achievement of the
contingency event or otherwise.

Fixed fee

Percentage

percentage

Contingency

Note: .

‘| Mixed Fee Arrangements: There will be circumstances where 8 Practitioner will <eek approval for a different
pasis of Remuneration fora particular aspect of an appointment or finalisation of the appointment; the
appropriate information (refer section 15.3.2) will need to be prqvided at the time of seeking the creditors’

approval of that arrangement.

The Remuneration reporting requirements do not apply to Controllers. A Controller should report
to their appointor in the manner requested by their appointor. The guidance in this section of the
Code may still be of assistance to Controllers when preparing their Remuneration reports.

_,._——,___.4—__,____—___‘_._._-.-— ___...——-___,__—————___,___—-———__,_—,,.__—'__/_—————’—'_,_—

e
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15.3.1 Court requirements

In addition, where an‘application is made to a court for an order that a company be wound up or for
isional liguidator of a company, regard must be had

an official liquidator to be appointed as a prov
to any additional requirements of the courts. For example, with the Consent to Act, Practitioners
may be required to disclose their hourly rates. The same applies in relation to Part X agreements

under the Bankruptey Act.

,___—__,._.___.d___.___._“.._‘_—.________._.—___._._.__.__._.
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15.4  Sources of Funding

15.4.1 Department of Employment payments
A, Corporate Administrations ' ‘

Funding received from the Department of Employment (DE] to facilitate a FEG or GEERS
distribution by Appointees may be a limited or partial funding agreement. As such, where higher
fees are incurred than the amount agreed with DE there is no restriction in the administration
being charged for the shortfall on the basis that all Remuneration claimed is necessary and
properly incurred in accordance with ARITA's Code.

While the money received from DE is not subject to creditor approval and can be paid directly to
the practitioner, any shortfall must be appropriately approved in accordance with the relevant
{egislation prior to drawing. In seeking creditor approval for any shortfall, Practitioners must
provide separate disclosure of the total time charged, DE receipt(s} and any shortfall amount in
the Remuneration report.

Practitioners must ensure that they do not “double dip” in relation to FEG or GEERS Remuneration
and that the amount received from DE is allocated to the Administration. To facilitate this,
Practitioners must ensure that any work undertaken in relation FEG or GEERS distributions is
appropriately identified in their time recording system, including an adjustment for any direct
payments from DE.

B. Personal insolvency Administrations

Practitioners must have regard to guidance issued by AFSA In respect of the requirements for
approval of funding received from DE or any shortfall. ‘

15.4.2.  Assetless Administration funding

Funding received from ASIC under the Assetless Adrninistration Fund may be a limited or partial
funding agreement. As such, if higher fees are incurred than the amount agreed with ASIC there is
no restriction in the administration being charged for the shortfall on the basis that all
Remuneration claimed is necessary and properly incurred in accordance with ARITA's Code.

Some funding received from ASIC from the assetless administration fund requires creditor
approval prior to drawing and some types of funding can be paid directly to the practitioner without
creditor approval. Practitioners should refer to RG 109 for ASIC guidance on when approvalis
required for assetless administration fupding. ‘

|f approval is not required, any shortfall must be appropriately approved in accordance with the
Corporations Act prior to drawing. In seeking creditor approval for any shortfall, Practitioners
must provide separate disclosure of the total time charged, ASIC receipt(s) and any shortfall
amount in the Remuneration report.

Practitioners must ensure that they do not “double dip” in relation to this Remuneration and that
the amount received from ASIC is allocated to the Administration. To facilitate this Practitioners
must ensure that any work undertaken for ASIC in relation the Assetless Administration Fund is
appropriately identified in their time recording system, including an adjustment for any direct
payments from ASIC.

I Sy e ——

AUSTRALIAN RESTRUCTURING INSOLVENCY & TURNAROUND ASSOCIATION PAGE 89

33




A

ARITA

15.4.3 Litigation funding
Remuneration from Litigation funding from any source, must be:

e paidinto and drawn from the Administration bank account; and
e disclosed andapproved in accordance with the requirements detailed at chapters 14 and 15.

15.4.4 Creditor funding
Remuneration from funding by creditors provided for any purpose, must be: .

e paidinto and drawn from the Administration bank account; and
e disclosed and approved in accordance with the requirements detailed at chapters 14 and 15.

15.4.5  Secured creditor funding

Where secured assets are realised in the course of an Administration, except for Appointments as
_a Controller, any Remuneration in relation to the realisations, including funds withheld from
realisations or payments made directly by the Secured creditor, must be:

o paid into and drawn from the Administration bank account; and
e disclosed and approved in accordance with the requirements detailed at chapters 14 and 15.

15.4.6 Indemnities and up-front payments |

Remuneration drawn from an indemnity or an up-front payment provided for any purpose, must be
disclosed and approved in accordance with the requirements detailed at chapters 14 and 15.

15.5  General guidance on reporting

The provision to creditors of voluminous detailed information is not a substitute for a clear and
concise report. It is the relevance, qualityand focus of the information rather than the quantity and
detail that is important, Creditors and even committees are not necessarily conversant with
insolvency issues and processes, nor do they have the capacity or time to understand WIP records.
Creditors have the rightto ask guestions and have them answered and to inspect supporting
documentation if requested. :

The information provided to creditors must be:

«  Sufficient - be in enough detail for the purposes for which it is prepared and in the context of

the work done in the Administration; _
o Meaningful - be presented in a way that allows creditors to understand what was done and why

it was done;
Clear - use non-technical terms so that what is being claimed is readily understandable; -

[ ]
e Relevant - limited to what is needed; and
o Concise.

A Practitioner should:

o provide information that is specific to the Administration, rather than generic;

e e
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e tryandensure that the level of information is proportionate to the size and complexity of the
Administration;

e trytoassist committee members or creditars by highlighting the key components of the
_Remuneration claim and any areas that cornmittee members or creditors are likely to view as
contentious; and . . :

« provide asummary of relevant information.

Questions from creditors shoutd be anticib{ated and not discouraged.

Additional information should be provided if requested.

15.6  Atthe meeting

At a meeting at which a request for approval of Remuneration is being cansidered, a Practitioner
must:

o table the information provided to creditors/the committee in support of the Remuneration

request; and . A
o ask creditors whether there are any questions pefore putting the resolutions for approval of
Remuneration to the meeting.

It is not acceptable to wait until the meeting to provide the required information to creditors.
Additional information provided at the meeting should be limited to:

e responding to creditors’ questions; or
e clarifying information that has atready been provided.

Introducing new information at the meeting disadvantages creditors who did not attend the
meeting, or who provided proxies for the meeting based-on the information provided prior to the

meeting.

Refer to Chapter 24 for further information about meeting requirements.'

15.7  Changing basis of Remuneration

The basis for claiming Remuneration may be changed with creditor consent, however changing the

basis to time based is only possible if proper records have been kept of time and activity. Note the
restriction on fixed fees in section 15.2.3. :

_.__—___._._.___.,__,._—-__._._,____._.’m_.

—— 4,_..__-_._._____...____._.._,._-—.__.“_____..._.,_. .__.___.__.._——__,.._.‘_,_._.._,_._~.,_—_~
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16  Approval before drawing Remuneration

Principle 12: A Practitioner is only entitled to draw Remuneration
once it is approved and according to the terms of the approval. .

16.1  Drawing of Remuneration

A Practitioner is only entitled to draw Remuneration once it is approved, subject to the terms of
the approval.

Evidence of the approval must be recorded and maintained on the file. In the case of a resolution
of a meeting of creditors, or of the committee, the minutes must be prepared and lodged where
required {for example, with ASIC for corporate Administrations). In the case of court-approved
Remuneration, the court order must be obtained. ‘

If a Practitioner draws Remuneration in accordance with the default provisions under the
Corporations Act or Bankruptcy Act, this must be clearly documented'on the Administration file.

If fees have been approved prospectively, in terms that allow them to be drawn at nominated
houfly rates, the Practitioner must only draw the Remuneration progressively, on completion of
the work, unless it is the final Remuneration account for the finalisation of the Administration.

In respect of percentage—based Remuneration, it is acceptable for the Practitioner to draw his or
her Remuneration from each nominated realisatiqn, provided that there are sufficient funds
available to meet higher-ranking priority debts.

In respect of a contingency arrangement, fees may be drawn on the basis approved by creditors.

Any conditions imposed by creditors when approving a contingency arrangement, (for example,
independent assessment of the achievement of a resutt] must be satisfied before Remuneration is

drawn.

In respect of fixed fees, the terms approved by creditors should be that the fixed amount may be
drawn only at the conclusion of the Administration; or in specified amounts at nominated
milestones in the Administration. Practitioners must not draw fixed fee Remuneration ‘up~front’.

16.2 Monies received in advance

if a Practitioner is provided with money in advance for the costs of conducting a formal insolvency
Administration, the Practitioner is not entitled to apply those monies against their Remuneration
until their Remuneration is approved by the Approving body. For details of when it is acceptable to
receive monies in advance refer to section 6.14. '

16.3  Remuneration drawn inappropriately

If a Practitioner becomes aware that fees have been improperly taken, hecause, for example, the
correct process has not been followed, the Practitioner must immediately repay the amount in
question into the Administration account.
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be redrawn on approval being obtained and an explanation as to why

Rernuneration may then only
n must be provided to creditors at that time.

the fees were improperly take

Fees and expenses incurred in rectifying inappropriately drawn fees must be borne by the

Practitioner.

PAGE 93
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