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SUPREME COURT OF QUEENSLAND 
 

REGISTRY: Brisbane 

NUMBER:    5329/15     
 
Applicant: KORDAMENTHA PTY LTD (ACN 100 169 391) AS 

TRUSTEE OF THE LM MANAGED PERFORMANCE 
FUND 

 
 
 

SECOND STATEMENT OF FACTS OF THE APPLICANT 
 

FILED PURSUANT TO SECTION 96(1) OF THE TRUSTS ACT 1973 (Qld) 
 

FOR S8032/14 
 

Introduction 

1. This is the second statement of facts filed by the applicant, KordaMentha Pty 

Ltd (ACN 100 169 391) ("Trustee")  in its capacity as trustee of the LM 

Managed Performance Fund (“MPF”), in relation to a claim commenced by 

the Trustee in proceeding S8032/14 (“First Proceeding”) in the Supreme 

Court of Queensland against LM Investment Management Limited (Receivers 

and Managers Appointed) (In Liquidation) (“LMIM”). 

2. The third further amended statement of claim (“3FASOC”) filed on 19 April 

2016, is the Trustee’s current statement of claim in the First Proceeding. 

3. The Trustee is the current trustee of the MPF (which is a unit trust), having, 

together with Calibre Capital Ltd ("Calibre"), replaced LMIM as trustee on 

12 April 2013, by order of the Chief Justice in Supreme Court of Queensland 

proceeding S2869/13.  

4. On 5 January 2015, Calibre retired as trustee of the MPF.  

5. The First Proceeding is similar in nature to a claim commenced by the Trustee 

in proceeding S8034/14 (“Second Proceeding”) in the Supreme Court of 

Queensland against LMIM. 
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6. The claim and statement of claim in the First Proceeding and the Second 

Proceeding (collectively the “Proceedings”) were initially only brought 

against LMIM. However, by order dated 17 December 2015 of Justice 

Jackson, David Whyte as the Court Appointed Receiver of the property of the 

LM First Mortgage Income Fund (“FMIF”), was added as the second 

defendant in each of the Proceedings. 

7. The FMIF is relevant because although the Trustee’s primary claim is for 

equitable compensation1 against LMIM in both Proceedings, the Trustee also 

seeks a declaration in each Proceeding that:2 

(a) LMIM is entitled to an indemnity out of the assets of the FMIF; 

(b) LMIM has a lien or charge over the assets of the FMIF in respect of 

LMIM’s liability to the Trustee; 

(c) the Trustee is entitled to be subrogated to LMIM’s rights in relation 

to the indemnity, collectively “Indemnity Claim”. 

8. The legal basis of the Indemnity Claim was explained by Applegarth J in 

Kordamentha Pty Ltd v LM Investment Management Ltd & Anor [2016] QSC 

183 at [18] to [21]. 

9. The Trustee must succeed upon its claim for equitable compensation to get to 

the Indemnity Claim.  

10. The second statement of facts has been prepared in support of the Trustee’s 

second application under section 96(1) (“Second Section 96 Application”) of 

the Trusts Act 1973 (Qld) ("Trusts Act"), filed on 4 May 2018, in which the 

Trustee seeks a direction as to whether it would be justified in discontinuing 

the Proceedings. 

11. The first statement of facts was prepared in support of the Trustee’s first 

application (being the originating application) under section 96(1) of the 

Trusts Act (“First Section 96 Application”). 

                                                 
1  Which is not a proprietary claim. 
2  See [1] and [6] of the prayer for relief in the 3FASOC. 
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12. To minimise the duplication of content and annexures, the second statement 

of facts has been prepared to update, where relevant, and supplement the first 

statement of facts. 

13. The Proceedings are both on the Commercial List before Justice Jackson, who 

has been informed that the Second 96 Application is being brought. Justice 

Jackson asked to be informed (by the Trustee) of, relevantly, the outcome of 

the Second Section 96 Application.  

14. Annexure 1 to the second statement of facts is a true copy of an email exchange 

dated 8 May 2018, between the Trustee’s lawyers and the associate to Justice 

Jackson. 

Service of the Second Section 96 Application 

15. The MPF has in excess of 4,500 unitholders the majority of whom reside 

overseas. 

16. On 9 May 2018, Douglas J made an order (“Service Order”) regarding service 

of the Second Section 96 Application and supporting material upon the 

unitholders of the MPF.  

17. Annexure 2 to the second statement of facts is a true copy of the Service Order. 

18. After the Service Order was made, the Trustee discovered that there were 384 

accounts held by 295 MPF unitholders for which there was no email address 

on the Trustee’s existing email mail-out list (“Email mail-out list”). To 

protect the confidentiality of the account holders, the email addresses have not 

been included in the second statement of facts. 

19. Those 384 accounts are associated with 12 member email addresses ("12 

Email Addresses"). 

20. On 17 May 2018, and prior to the email mail-out on that day, the 12 Email 

Addresses were added to the Email mail-out list meaning that all accounts are 

associated with the email address of a particular unitholder or a financial 
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adviser recorded as the representative of unitholders. As disclosed to 

Justice Douglas, not all of the email addresses on the Email mail-out list work.  

21. The compliance by the Trustee with the Service Order will be dealt with in an 

affidavit filed after 17 May 2018. 

The First Section 96 Application 

22. The Trustee’s position in the First Section 96 Application was that if litigation 

funding could not be obtained, it was likely that the Trustee would not 

prosecute the Proceedings.3  

23. On 18 August 2015, Daubney J heard the First Section 96 Application.  

24. Annexure 3 to the second statement of facts is a true copy of the order made 

by Daubney J on 26 August 2015 in relation to the First Section 96 Application 

(“Order”).  

25. Annexure 4 to the second statement of facts is a true copy of his Honour’s 

reasons for making the Order, which are cited as Kordamentha Pty Ltd v LM 

Investment Management Limited (Receivers and Managers Appointed); Re: 

KordaMentha Pty Ltd [2015] QSC 376 (“Reasons”). 

26. Subject to Order 2 of the Order, Daubney J directed at Orders 1.1 and 1.2, 

pursuant to section 96 of the Trusts Act that the Trustee would be justified in 

prosecuting the First Proceeding and the Second Proceeding. 

27. Order 2 states that each of Orders 1.1 and 1.2 is conditional upon there being 

filed in each of the First Proceeding and the Second Proceeding respectively a 

Deed Poll executed by IMF Bentham Limited (“IMF”) by which IMF agrees 

to pay adverse costs orders made against the Trustee in each proceeding during 

the term of the litigation funding made between the Trustee and IMF and to 

give the defendant(s) in each proceeding written notice of any termination of 

the litigation funding agreement within 7 days of such termination. 

                                                 
3  [132] of the first statement of facts. 
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28. Annexure 5 to the second statement of facts is a true copy of the Deed Poll 

dated 8 September 2015 and filed in the First Proceeding. 

29. Daubney J stated at [17] of the Reasons: 

“In reaching my conclusion with respect to the appropriateness of 

making directions under s 96, I expressly do so on the basis that 

litigation funding will be provided on terms which are identical to those 

put before me in the confidential information. Should that situation 

change, and it be the case that the litigation funder will only provide 

funding on terms different from those put before me, then I consider that 

this would be a circumstance which would require the legal advisers for 

the Trustee, in proper discharge of their obligations as officers of the 

Court, to bring these matters back before the Court for further 

consideration.” 

30. The existence of a funding agreement for the Proceedings was important for 

two principal reasons: 

(a) it enabled the Trustee reliably to fund its own costs of prosecuting the 

Proceedings; and 

(b) it provided the defendant in the Proceedings with more certainty that 

any costs orders in its favour against the Trustee would be met.  

31. In the statements of claim considered by Daubney J in relation to the 

Proceedings, the Trustee sought equitable compensation and a declaration that 

LMIM held certain amounts on constructive trust (“Constructive Trust 

Claim”) . The Constructive Trust Claim in each of the Proceedings was 

proprietary in nature.4 

32. The Trustee also proposed pursuing a “tracing remedy” in each of the 

Proceedings based upon the principles discussed in Federal Republic of Brazil 

v Durant International Corporation [2015] UKPC 35; [2016] AC 297.5 

                                                 
4  [10] of the Reasons. 
5  [10] of the Reasons. 
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33. His Honour Justice Daubney did not consider the Indemnity Claim, which had 

not yet been pleaded. 

Current litigation relevant to the Trustee 

34. The Trustee is the plaintiff in the following proceedings and LMIM is the first 

defendant or the defendant: 

(a) the First Proceeding for $5,128,071.34 plus interest and costs; 

(b) the Second Proceeding for $18,982,171.51 plus interest and costs; 

(c) Supreme Court proceeding S1076/17 for $12,340,378 plus interest 

and costs; and 

(d) Supreme Court proceeding S12716/15 for $20,726,078.11 plus 

interest and costs, collectively the “KM Proceedings”. 

35. The Trustee has not yet obtained directions under section 96 of the Trusts Act 

in relation to proceedings S1076/17 and S12716/15. 

36. The Trustee is the eighth defendant in Supreme Court of Queensland 

Proceeding no. S12317/14 (“FMIF Proceeding”) in which LM Investment 

Limited (Receivers and Managers Appointed) (In Liquidation) as responsible 

entity for the FMIF is suing six current and former directors of LMIM, LMIM 

and the Trustee, for, at most, $15,546,147 n plus interest and costs.6 

37. The Trustee is defending the FMIF Proceeding, having obtained a direction 

under section 96 of the Trusts Act that it would be justified in doing so. 

Annexure 6 to the second statement of facts is a true copy of the order dated 

19 March 2015, by Justice Applegarth. 

38. In Supreme Court proceeding S11560/16, LM Investment Limited (Receivers 

and Managers Appointed) (In Liquidation) as responsible entity for the FMIF 

is suing LMIM for various declarations, equitable compensation, 

compensation pursuant to section 1317H(1) of the Corporations Act 2001 

                                                 
6  Park & Muller (liquidators of LM Investment Management Ltd) v Whyte No 2 [2017] QSC 

229 at [187]. 
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(Cth) (“Corporations Act”), interests and costs (“RE Management Fee 

Proceeding”). 

39. The quantum of the RE Management Fee Proceeding is difficult to ascertain 

from the amended statement of claim but appears to be in excess of $30 

million. 

40. The Trustee is not a party to the RE Management Fee Proceeding but it is 

relevant because Mr Whyte will seek to rely upon the RE Management Fee 

Proceeding in the Proceedings as a basis for deploying the clear accounts rule. 

41. The clear accounts rule has recently been discussed by Jackson J in Park & 

Muller (liquidators of LM Investment Management Ltd) v Whyte No 2 [2017] 

QSC 229 at [186] and [187] and Park & Muller (liquidators of LM Investment 

Management Ltd) v Whyte No 3 [2017] QSC 230 at [124] to [143]. 

42. Relevantly, the clear accounts rule provides that:7 

 “…where  trustee’s entitlement to an indemnity for a liability properly 

incurred is subject to a counter-liability for his breach of trust a balance 

is to be ascertained on the cross-liabilities and the trustee is entitled to 

payment of any balance in his or her favour.” 

Material events since the Order was made 

43. On 29 February 2016, the Trustee amended its claim in each of the 

Proceedings to: 

(a) delete the Constructive Trust Claim; 

(b)  add the Indemnity Claim. 

44. On 26 April 2016, Mr Whyte applied to, inter alia, strike out the Indemnity 

Claim in each of the Proceedings. 

                                                 
7  RWG Management Ltd v Cmr for Corporate Affairs [1985] VR 385 per Brooking J. 
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45. On 19 August 2016, Applegarth J refused to strike out the Indemnity Claim in 

each of the Proceedings.8 

46. On  28 April 2016, Justice Jackson ordered that a mediation occur in the FMIF 

Proceeding by 31 July 2016.  

47. The mediation was held before James Bell QC on 12 July 2016. Although the 

order only related to the FMIF Proceeding, the parties took the opportunity to 

attempt to reach a global resolution of the multiple proceedings and issues 

arising out of the liquidation of LMIM. 

48. The mediation was adjourned to allow further negotiations to take place. 

49. On 16 December 2016, the Proceedings were reviewed by Justice Jackson. His 

Honour adjourned the Proceedings to allow the negotiations to continue. 

50. On 9 January 2018, Mr Whyte’s lawyers wrote to the Trustee's lawyers to, 

inter alia, state that the settlement negotiations had not been successful and to 

inquire whether the Trustee proposed to proceed with the Proceedings.  

51. Annexure 7 to the second statement of facts is a true copy of the letter dated 

9 January 2018 from Tucker & Cowen. 

52. On 1 March 2018, Mr Whyte’s lawyers wrote to the Trustee’s lawyers: 

(a) attaching a revised draft Deed Polls to name Mr Whyte (to ensure he 

received the benefit of the Deed Poll); 

(b) requesting the most recent financial statements for IMF. 

53. Annexure 8 to the second statement of facts is a true copy of the letter dated 

1 March 2018, from Tucker & Cowen. 

54. On 29 March 2018, the Trustee’s lawyers wrote to Mr Whyte’s lawyers, 

attaching: 

                                                 
8  Kordamentha Pty Ltd v LM Investment Management Ltd & Anor [2016] QSC 183 at [43] to 

[47]. 
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(a) a draft amended Deed Poll that IMF was prepared to sign;  

(b) the most recent financial statements for IMF. 

55. Annexure 9 to the second statement of facts is a true copy of the letter dated 

29 March 2018 from MinterEllison. 

56. On 5 April 2018, Mr Whyte’s lawyers wrote to the Trustee's lawyers: 

(a) requesting the financial statements for IMF as a standalone entity so 

that Mr Whyte may confirm its capacity to satisfy an adverse costs 

order; 

(b) attaching an amended draft of the Supplementary Deed Poll; 

(c) reserving Mr Whyte’s rights with respect to security for costs. 

57. Annexure 10 to the second statement of facts is a true copy of both letters dated 

5 April 2018 from Tucker & Cowen. 

58. On 17 April 2018, IMF gave notice to the Trustee, 14 days’ notice of the 

termination of the funding agreement. 

59. On 18 April 2018, Mr Whyte’s lawyers wrote to the Trustee’s lawyers in each 

of the Proceedings to: 

(a) seek further particulars of the 3FASOC; 

(b) raise section 601FH(b) of the Corporations Act as a possible defence 

to the Indemnity Claim; 

(c) raise section 60GA(2) of the Corporations Act as a possible defence 

to the Indemnity Claim. 

60. Annexure 11 to the second statement of facts is a true copy of both letters dated 

18 April 2018 from Tucker & Cowen. 

61. On the same day, Mr Whyte’s lawyers wrote to the Trustee’s lawyers in 

relation to the Proceedings to: 
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(a) further confirm settlement negotiations had ceased; 

(b) issue a notice of intention to proceed; 

(c) propose a timetable for the filing of a fourth further amended 

statement of claim in each Proceeding; 

(d) follow up the request for particulars in each Proceeding; 

(e) propose the listing of the Proceedings for review before Jackson J. 

62. Annexure 12 to the second statement of facts is a true copy of the letter dated 

18 April 2018, from Tucker & Cowen. 

63. On the same day, Mr Whyte’s lawyers wrote to the Trustee's lawyers in 

relation to the Proceedings and the RE Management Fee Proceeding 

(S11560/16) to (relevantly): 

(a) raise section 601FH(b) of the Corporations Act as a possible defence 

to the Indemnity Claim; 

(b) inform the Trustee that Mr Whyte intends to raise the clear accounts 

rule in the Proceedings and in doing so, to rely on the breaches of 

trust alleged in the RE Management Fee Proceeding. 

64. Annexure 13 to the second statement of facts is a true copy of the letter dated 

18 April 2018, from Tucker & Cowen. 

65. On 24 April 2018, Mr Whyte’s lawyers wrote to the Trustee's lawyers: 

(a) requesting the financial statements for IMF as a standalone entity so 

that Mr Whyte may confirm its capacity to satisfy an adverse costs 

order; 

(b) requesting a copy of Supplementary Deed Polls to be signed and filed 

in the Proceedings; 

(c) reserving Mr Whyte’s rights with respect to security for costs. 
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66. Annexure 14 is a true copy of the letter dated 24 April 2018, from Tucker & 

Cowen. 

67. On 1 May 2018, the funding agreement terminated. In addition to adversely 

affecting the Trustee, the termination of the funding agreement means that the 

defendants in the Proceedings cannot recover their costs incurred after the date 

of the termination from IMF. 

68. On the same day, the Trustee’s lawyers wrote to Mr Whyte’s lawyers and 

LMIM’s lawyers to: 

(a)  give written notice of the termination of the funding agreement; 

(b) advise that the Trustee intends to discontinue the Proceedings if so 

advised by the Supreme Court of Queensland acting pursuant to 

section 96 of the Trusts Act.  

69. Annexure 15 to the second statement of facts is a true copy MinterEllison's 

letter dated 1 May 2018. 

70. On 3 May 2018, Mr Whyte’s lawyers wrote to the Trustee’s lawyers to inquire 

whether the Second Section 96 Application was necessary. 

71. Annexure 16 to the second statement of facts is a true copy of the letter dated 

24 April 2018 from Tucker & Cowen. 

72. On 4 May 20018, the Trustee’s lawyers wrote to Mr Whyte’s lawyers to 

explain why the Second Section 96 Application was necessary.  

73. Annexure 17 to the second statement of facts is a true copy of MinterEllison's 

letter dated 4 May 2018. 

74. Annexure 18 to the second statement of facts is a true copy of a bundle of the 

other correspondence that does not need to be addressed individually. 

75. The Trustee will bring to the attention of the Court further relevant 

correspondence sent or received after the second statements of facts is 

finalised.  
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Estimated Value of the MPF 

76. As at 10 May 2018, the Trustee holds cash at bank in the amount of 

$8,577,745.73. 

77. Of that amount, $6,258,640.13 (“Tax Refund”) relates to money recently 

refunded by the Australian Taxation Office (“ATO”) to the Trustee in respect 

of withholding tax paid. The ATO paid the tax Refund to the Trustee on the 

basis that it would be distributed to the unitholders of the MPF. 

78. The available cash after deducting the Tax Refund is $2,319,105.60. 

79. The Trustee holds the Tax Refund on trust for the purpose of making a 

distribution to the unitholders of the MPF. 

80. The Trustee expects to receive approximately $1,000,000 from the sale of the 

assets of a company called 457-459 Lygon Street Pty Ltd. 

81. The only other significant assets held by the Trustee are the choses in action 

in the KM Proceedings. These are contingent assets.  

82. The Trustee expects cash outgoings (net of GST) over the next 12 months 

alone to be in excess of $2,000,000, which includes the following: 

(a) an invoice in the amount of $586,010 (excluding GST) payable to 

PwC in relation to recovery of the Tax refund from the ATO; 

(b) remuneration for the Trustee estimated to be approximately $600,000 

(no remuneration has been paid to the Trustee in the past 12 months); 

(c) legal fees relating to ongoing litigation. In this respect it does not 

appear likely that the FMIF Proceeding is going to settle and the 

Trustee is going to have to continue to defend the claim to protect the 

remaining assets of the MPF; 

(d) legal fees and other costs associated with the administration of the 

MPF and the distribution process. 
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83. Even if the cash outgoings do not exceed $2,000,000, the outgoings will be 

significant. 

Estimated value of the assets of LMIM and the FMIF 

84. LMIM is in liquidation, and the Trustee understands that LMIM will have no 

money of its own (as opposed to money in the FMIF) to meet any judgment 

against it. 

85. The Trustee does not have a copy of the insurance policies, but it is a matter 

of public record that LMIM has the benefit of insurance policies that might 

respond to the Proceedings if successful. 

86. In the Reasons at [14], Daubney J noted that the insurer “had declined to 

respond” to the claims the subject of the Proceedings and that the liquidator of 

LMIM does not presently intend to challenge that denial of coverage.  

87. In relation to those insurance policies the Trustee further states: 

(a) the insurance policies were drawn upon by the directors of LMIM to 

defend themselves in Australian Securities and Investments 

Commission v Drake (No. 2) (2016) 340 ALR 75 (“Drake No. 2”); 

(b) the insurance policies are being drawn upon by the directors of LMIM 

to defend themselves in the FMIF Proceeding; 

(c) the directors’ defence costs in the FMIF Proceedings will be 

significant. 

88. Annexure 19 to this statement of facts is a true copy of a report dated 29 March 

2018 (“March 2018 FMIF Report”) by Mr David Whyte in relation to the 

FMIF. 

89. The March 2018 Report estimates that (as at 31 December 2017) the net assets 

available to distribute to unitholders in the FMIF to be between $68,242,091.  

90. The Trustee cannot independently verify this figure. 

Financial inability to fund the Proceedings 
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91. The Trustee provided an estimate of the costs of prosecuting the Proceedings 

to Justice Daubney in the First Section 96 Application. 

92. The Trustee’s lawyers have reviewed that costs estimate for the purposes of 

preparing the second statement of facts. The Trustee's lawyers (in particular 

David O’Brien 9 ) estimate that the Trustee’s costs of prosecuting the 

Proceedings to trial will be not less than $1.376 million taking into 

consideration that: 

(a) since the first estimate was prepared, Mr Whyte has been joined as 

the second defendant in each of the Proceedings; 

(b) no defences have been filed in either of the Proceedings; 

(c) the rates charged by all of the key professionals referred to in the First 

Estimate have increased; 

(d) Mr Whyte has recently raised further defences in correspondence; 

(e) Mr Whyte is a well-resourced defendant who has demonstrated a 

willingness to bring interlocutory applications (this is not intended in 

any way as a criticism). 

93. Even if the costs are less than the amount estimated, the costs will be 

significant. 

94. The Trustee is of the opinion that it cannot fund the prosecution of the 

Proceedings out of the Trustee’s own resources. 

95. The Trustee has not received any offer from unitholders of the MPF to fund 

the Proceedings. 

96. The Trustee has not sought litigation funding from other litigation funders in 

relation to the Proceedings because it costs money to seek funding and the 

Trustee it is of the opinion that such funding is unlikely to be forthcoming. 

                                                 
9  Mr O’Brien’s affidavit filed on 5 June 2015 exhibits the estimate prepared in relation to the First Section 

96 Application. 
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97. In this respect, the Trustee notes that after IMF agreed to fund the Proceedings: 

(a) Mr Whyte started the RE Managements Fee Proceeding, which is 

relevant to the clear accounts rule; 

(b) the amount of funding available under insurance policies held by 

LMIM has decreased as a result of, inter alia,  the ongoing FMIF 

Proceeding the proceeding relating to Drake No. 2; 

(c) Mr Whyte has raised new defences in the Proceedings; 

(d) the directors were successful in the Drake No. 2, which, relevantly, 

included issues concerning the constitution of the MPF and 

exclusions therein; 

(e) the Trustee had to abandon its Constructive Trust Claim for factual 

reasons following the receipt of, in effect, advance disclosure. 

98. The Trustee would also disclose to any potential funder that IMF had 

terminated its funding agreement.  

The Trustee’s opinion regarding the discontinuance 

99. The Trustee is aware that if it discontinues the Proceedings, the Trustee will 

likely be ordered to pay the defendants costs of the Proceedings on the 

standard basis.  

100. Such a costs order in relation to the Proceedings will not affect the costs order 

made by Applegarth J in Kordamentha Pty Ltd v LM Investment Management 

Ltd & Anor [2016] QSC 183. 

101. In all of the circumstances, the Trustee is of the opinion that it is in the best 

interests of the unitholders of the MPF for the Proceedings to be discontinued. 
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Attitude of unitholders of the MPF  

102. The Trustee does not yet know the attitude of any unitholders of the MPF to 

the Second Section 96 Application. 

103. The Trustee will bring to the attention of this Honourable Court the attitude of 

any unitholders of the MPF who communicate with the Trustee in that respect. 

 

 

17 May 2018 
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Nadia Braad

From: Associate JacksonJ <Associate.JusticeJackson@courts.qld.gov.au>
Sent: Tuesday 8 May 2018 09:48 am
To: David O'Brien
Cc: David Schwarz; atiplady@russellslaw.com.au; Alex Nase; Nadia Braad
Subject: RE: KM(MPF) v LMIM & anor : BS 8032/14 and BS 8034/14

Good morning, 
 
Thank you for advising as to the below. It would be appreciated if you could please advise the outcome of the below 
referenced applications, once known. 
 
Kind regards 
 
James Rigby 
Associate to the Honourable Justice David Jackson  
Supreme Court of Queensland 
P: (07) 3008 8736 
E: associate.justicejackson@courts.qld.gov.au 
 

From: David O'Brien [mailto:David.OBrien@minterellison.com]  
Sent: Tuesday, 8 May 2018 9:18 AM 
To: Associate JacksonJ <Associate.JusticeJackson@courts.qld.gov.au> 
Cc: David Schwarz <dschwarz@tuckercowen.com.au>; atiplady@russellslaw.com.au; Alex Nase 
<anase@tuckercowen.com.au>; Nadia Braad <Nadia.Braad@minterellison.com> 
Subject: KM(MPF) v LMIM & anor : BS 8032/14 and BS 8034/14 
 
Dear Associate, 
 
We act for the plaintiff in Queensland Supreme Court proceedings BS8032/14 and BS 8034/14, both of which are 
listed on the Commercial List before his Honour. 
 
On 16 December 2016, his Honour adjourned both proceedings to enable the parties to participate in settlement 
negotiations. 
 
With effect from 1 May 2018, the plaintiff’s litigation funding of each action was terminated. This has led the Trustee to 
decide, subject to the Court’s direction, to discontinue both actions. 
 
The purpose of this email is to inform his Honour as a matter of courtesy that the plaintiff has applied in the 
Applications List for direction pursuant to section 96 of the Trusts Act 1973 (Qld) to discontinue both actions. Copies 
of the two applications by which direction is sought are attached for your information. 
 
We will, of course, inform his Honour if and when the proceedings are discontinued. 
 
We have copied this email to the solicitors for each of the other parties to the abovementioned proceedings.  
 
Yours faithfully  
____ 

David O'Brien
Partner  
T +61 7 3119 6159 M +61 401 148 939  
david.obrien@minterellison.com  
MinterEllison Waterfront Place 1 Eagle Street Brisbane QLD 4000 
minterellison.com Follow us on LinkedIn and Twitter
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------------------------------------------------------------------------------
IMPORTANT INFORMATION, PLEASE READ
This email, including any attachments, is confidential and may be legally privileged (and neither is waived or lost by mistaken
delivery). Please notify us if you have received this email in error and promptly delete it from your system. Any unauthorised use of 
this email is expressly prohibited. Our liability in connection with this email (including due to viruses in any attachments) is limited 
to re-supplying this email and its attachments. We collect personal information to provide and market our services and for other
purposes - please refer to our privacy policy for more information on how we collect and handle personal information. 
------------------------------------------------------------------------------

**************************************************************** 

Please think about the environment before you print this message. 

This email and any attachments may contain confidential, private or legally privileged information and may 
be protected by copyright. You may only use it if you are the person(s) it was intended to be sent to and if 
you use it in an authorised way. No one is allowed to use, review, alter, transmit, disclose, distribute, print 
or copy this email without appropriate authority.  

If you are not the intended addressee and this message has been sent to you by mistake, please notify the 
sender immediately, destroy any hard copies of the email and delete it from your computer system 
network. Any legal privilege or confidentiality is not waived or destroyed by the mistake.  

It is your responsibility to ensure that this email does not contain and is not affected by computer viruses, 
defects or interferences by third parties or replication problems.  

****************************************************************
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SUPREME COURT OF QUEENSLAND 
 
 

CITATION: Kordamentha Pty Ltd  v LM Investment Management Limited 
(Receivers & Managers Appointed); Re: Kordamentha Pty 
Ltd [2015] QSC 376 

PARTIES: In 5329 of 2015: 

KORDAMENTHA PTY LTD AS TRUSTEE FOR THE 
LM MANAGED PERFORMANCE FUND  
(applicant) 

DAVID WHYTE IN HIS CAPACITY AS COURT-
APPOINTED RECEIVER OF THE PROPERTY OF 
THE LM FIRST MORTGAGE INCOME FUND 
(not a party to the application) 

In 8032 of 2014 and 8034 of 2014: 
 
KORDAMENTHA PTY LTD AS TRUSTEE OF THE 
LM MANAGED PERFORMANCE TRUST  
(plaintiff/applicant) 
v 
LM INVESTMENT MANAGEMENT LIMITED 
(RECEIVERS & MANAGERS APPOINTED) (IN 
LIQUIDATION) ACN 077 208 461 
(defendant/respondent) 

FILE NO/S: 8032 of 2014 

8034 of 2014 

5329 of 2015 

DIVISION: Trial Division 

PROCEEDING: Civil Hearing 

ORIGINATING 
COURT: 

Supreme Court of Queensland  

DELIVERED ON: 26 August 2015 (ex tempore) 

DELIVERED AT: Brisbane 

HEARING DATE: 18 August 2015; written submissions on 20 August 2015 

JUDGE: Daubney J 

ORDER: 1. Subject to Order 2:  

1.1. Pursuant to section 96 of the Trusts Act 1973 (Qld) 
(“Trusts Act”), the Applicant is directed that it 
would be justified in prosecuting proceedings 
against the defendant, LM Investment 
Management Limited (Receivers and Managers 
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Appointed) (In Liquidation) (ACN 077 208 461) 
(“LMIM”) for the relief claimed in the Claim and 
Statement of Claim filed in the Supreme Court of 
Queensland proceeding number 8032/14 (“First 
Proceeding”).  

1.2. Pursuant to section 96 of the Trusts Act, the 
Applicant is directed that it would be justified in 
prosecuting proceedings against the defendant, 
LMIM for the relief claimed in the Claim and 
Statement of Claim filed in the Supreme Court of 
Queensland proceeding number 8034/14 (“Second 
Proceeding”). 

2. Each of Orders 1.1 and 1.2 is conditional upon 
there being filed in each of the First Proceeding 
and the Second Proceeding respectively a Deed 
Poll executed by IMF Bentham Limited (“IMF”) 
by which IMF agrees to pay adverse costs orders 
made against the Applicant in each proceeding 
during the term of a litigation funding agreement 
made between the Applicant and IMF and to give 
the defendant(s) in each proceeding written notice 
of any termination of the litigation funding 
agreement within 7 days of such termination. 

3. The Applicant serve the Claim and Statement of 
Claim in the First Proceeding within 14 days of 
this order. 

4. The Applicant serve the Claim and Statement of 
Claim in the Second Proceeding within 14 days of 
this order. 

5. The costs and expenses of and incidental to the 
application (including any reserved costs) of each 
of the Applicant, the Respondent Liquidators of 
LMIM and the Respondent David Whyte (receiver 
of the property of the LM First Mortgage Income 
Fund and the person appointed to take 
responsibility for the winding up of that fund) be 
paid on the indemnity basis out of the LM 
Managed Performance Fund.  

6. The following documents handed up to the Court 
be placed in a sealed envelope marked “Not to be 
opened without an order of a Judge of this Court”: 

(a) the joint memorandum of advice of Counsel in 
the First Proceeding; 

(b) the joint memorandum of advice of Counsel in 
the Second Proceeding; 
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(c) the confidential submissions on the merits; 

(d) the confidential summary of the main 
commercial terms of the proposed funding 
agreement; 

(e) the confidential draft of the proposed funding 
agreement. 

7. The affidavit of Ashley John Tiplady sworn 23 
July 2015 and filed by leave on 18 August 2015 be 
placed in a sealed envelope marked “Not to be 
opened without an order of a Judge of this Court”. 

AND IT IS FURTHER DIRECTED that the Applicant 
forthwith make application for each of the First 
Proceeding and Second Proceeding to be placed on the 
Commercial List.  

CATCHWORDS: EQUITY – TRUSTS AND TRUSTEES – APPLICATIONS 
TO COURT FOR ADVICE AND AUTHORITY – 
PETITION FOR SUMMONS OR ADVICE – GENERALLY 
– where there is an application for directions with respect to 
whether or not a proceeding should be brought against the 
respondents – where the statement of facts gives rise to a 
justiciable case – where the likely legal costs of the 
proceedings are significant – where there is a litigation funder 
– where the litigation funder will effectively assume liability 
for adverse costs orders made against the trustee – whether 
the proceedings should be pursued in the best interests of the 
trust estate – whether the liquidators should be indemnified 
out of the trust estate in respect of costs incurred on the 
application under s 96 of the Trusts Act 1973  

PROCEDURE – COMMENCING PROCEEDINGS – where 
the defendant is subject to voluntary liquidation – where 
leave to proceed against a company in liquidation was not 
obtained at the time that proceedings were instituted – 
whether leave to proceed under s 500 of the Corporations Act 
2001 should be granted 

Trusts Act 1973 (Qld), s 96 

Corporations Act 2001 (Cth), s 500 

Federal Republic of Brazil v Durant International 
Corporation [2015] UKPC 35 

Glassock v The Trust Company (Aust) Pty Ltd [2012] QSC 15 

Coore v Coore [2013] QSC 196 

KordaMentha Pty Ltd & Calibre Capital Ltd v LM 
Investment Management Ltd (in liquidation) & Anor [2015] 
QSC 4 

Macedonian Orthodox Community Church St Petka 
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Incorporated v His Eminence Petar The Diocesan Bishop of 
The Macedonian Orthodox Diocese of Australia and New 
Zealand (2008) 249 ALR 250 

COUNSEL: In 5329 of 2015: 

A Crowe QC with E Goodwin for the applicant 
M Luchich for David Whyte in his capacity as court-
appointed receiver of the property of the LM First Mortgage 
Income Fund 

In 8032 of 2014 and 8034 of 2014: 

A Crowe QC with E Goodwin for the applicant 
J Peden for the respondent 
 

SOLICITORS: In 5329 of 2015: 

Minter Ellison for the applicant 
Tucker & Cowan for David Whyte in his capacity as court-
appointed receiver of the property of the LM First Mortgage 
Income Fund 

In 8032 of 2014 and 8034 of 2014:  

Minter Ellison for the applicant 
Russells for the respondent 
 

[1] Until the 12th of April 2013, LM Investment Management Ltd, (Receivers and 
Managers Appointed) (In Liquidation) (“LMIM”) was the trustee of a unit trust 
called the LM Managed Performance Fund (“MPF”).  On that date de Jersey CJ 
ordered that the present applicant, KordaMentha Pty Ltd (“the Trustee”) replace 
LMIM as trustee of the MPF.   

[2] LMIM was placed into voluntary administration on the 23rd of March 2013, and 
since the 1st of August 2013, has been administered under a voluntary winding up 
with Mr Park and Ms Muller (“the liquidators”) as liquidators.   

[3] LMIM also was (and remains) the responsible entity for a particular registered 
managed investment scheme called LM First Mortgage Income Fund (“FMIF”). On 
21 August 2013, Mr David Whyte (“Mr Whyte”) was appointed, inter alia, as Court 
appointed receiver to the FMIF.   

[4] Relevant for present purposes is the fact that the Trustee has issued two sets of 
proceedings against LMIM.  In respect of each proceeding, the Trustee seeks 
directions under s 96 of the Trusts Act as to whether it would be justified in 
prosecuting each proceeding.  Moreover, leave to proceed against a company in 
liquidation was not obtained at the time that proceedings were instituted, and an 
application is now made for the necessary orders under s 500 of the Corporations 
Act. 
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[5] For quite a number of years, LMIM carried on business as a professional trustee for 
reward, in which capacity it created and managed both registered and unregistered 
investment schemes.  It has been the responsible entity of the FMIF since 28 
September 1999.  FMIF is registered under s 601EB of the Corporations Act, and 
LMIM holds the property of the FMIF on trust for its members.   

[6] The trust company PTAL Ltd (“PTAL”) (formerly known as Permanent Trustee 
Australia Limited) is a professional corporate trustee which, under the terms of the 
custody agreement dated 4 February 1999: 

(a) custodially holds the portfolio of title documents as agent for LMIM in 
relation to, amongst others, the FMIF; 

(b) was required to act on LMIM’s instructions in relation to any asses of 
the portfolio (including the assets of the FMIF). 

[7] Whilst PTAL held legal title to various assets, it did not carry out any discretionary 
management functions.   

[8] In argument before me, the two relevant proceedings were referred to as “the first 
proceeding” (being proceeding S8032 of 2014), and “the second proceeding” (being 
proceeding S8034 of 2014).  Both proceedings were filed on 27 August 2014.  It is 
convenient to adopt that terminology for present purposes.   

[9] The following summary of the nature of each of the first proceeding and the second 
proceeding, as set out in the trustee’s written submissions, was uncontentious: 

Nature of the First Proceeding.   

22. The business of both LMIM ATF the MPF and LMIM ATF the FMIF was to 
use funds obtained from members by entering into property investment and 
structured loan transactions for the purchase and/or development of 
Australian real property for the eventual benefit of members. 

23. The essence of the trustee’s complaint is that LMIM ATF the MPF entered into 
a deed of assignment pursuant to which PTAL, in its capacity as Custodian of 
the FMIF, assigned existing loans and securities to LMIM ATF the MPF in 
exchange for payment of a settlement sum, in circumstances where the value of 
the securities received were significantly less than settlement sum paid.   

24. The trustee’s complaint is that, by entering into the deed of assignment (and 
subsequent deeds of variation), LMIM: 

(a) breached the duty that it owed to the beneficiaries (i.e., unitholders of 
the MPF) not to place itself in a position of conflict of duty, in that the 
duties that it owed to the beneficiaries of the MPF conflicted with the 
duties it owed to the beneficiaries of FMIF;  and 
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(b) breached the duty it owed pursuant to s 22 of the Trusts Act to exercise 
the care, diligence and skill a prudent person engaged in that 
profession, business, or employment would exercise in managing the 
affairs of other persons when exercising a power of investment. 

25. The principal relief claimed in the first proceeding is: 

(a) equitable compensation;   

(b) a declaration that LMIM ATF the FMIF holds the amount of 
$9,731,662.76 paid as the settlement sum pursuant to the Assignment 
Deed as varied on constructive trust of the trustee. 

26. However, the final quantum awarded after a successful trial will likely be 
affected by a number of other factors mentioned further below. 

Nature of the second proceeding 

27. The essence of the Trustee’s complaint is that LMIM ATF the MPF entered 
into a Deed of Assignment pursuant to which PTAL, in its capacity as 
custodian of the FMIF, assigned an existing loan and securities to LMIM ATF 
the MPF in consideration for a Settlement Sum where the value of the 
securities received were, at the date of the assignment deed, and will be at the 
time of the proposed proceeding, significantly less than the Settlement Sum 
paid pursuant to the deed. 

28. The trustee’s complaint is that by entering into the Deed of Assignment and 
subsequent Deeds of Variation, LMIM: 

(a) breached the duty that it owed to the beneficiaries of the MPF not to 
place itself in a position of conflict of duty, in that the duties that it owed 
to the beneficiaries of the MPF conflicted with the duties it owed to the 
beneficiaries of the FMIF;  and 

(b) breached the duty it owed pursuant to s 22 of the Trusts Act to exercise 
the care, diligence, and skill a prudent person engaged in that 
profession, business, or employment would exercise in managing the 
affairs of other persons when exercising a power of investment. 

29. The principal relief proposed to be claimed in the proceeding is: 

(a) equitable compensation;  and 

(b) a declaration that LMIM holds the amount of $19,551,800.65 paid as a 
Settlement Sum pursuant to the Assignment Deed (as varied) on 
constructive trust of the Trustee. 

14



 

 

7

30. As with the first proceeding, the final quantum awarded after a successful trial 
will likely be affected by a number of other factors mentioned further below. 

[10] Whilst, as is apparent from this summary, and indeed as is apparent from a review of 
the statement of claim in each of the first proceeding and the second proceeding, the 
claims are presently framed to seek equitable compensation and relief of a 
proprietary nature, it became clear from argument that the trustee also proposes 
pursuing a tracing claim in each proceeding. In so doing, it will be seeking to 
identify not merely specific assets still held by LMIM over which it has a direct 
proprietary claim, but also will seek to trace (if it can) the value of its claim into 
other assets of LMIM.  In pursuing its tracing remedy in that regard by seeking to 
follow value, and not just cash, the Trustee drew support from the very recent advice 
of the Privy Council in Federal Republic of Brazil v Durant International 
Corporation [2015] UKPC 35.   

[11] The bulk of the argument before me was directed to the applications under s 96 of 
the Trusts Act.  That section relevantly provides for the Court, in effect, to give 
private judicial advice to a trustee.  The consequence of giving such advice is that 
personal protection is afforded to the trustee in pursuing a proceeding and the giving 
of the advice operates to protect the interests of the trust. The principles relevant to 
consideration of an application under s 96 have recently been essayed by Boddice J 
in Glassock v The Trust Company (Aust) Pty Ltd [2012] QSC 15 and by Atkinson J 
in Coore v Coore [2013] QSC 196.  The relevant passages of those judgments were 
set out at length in the judgment of Martin J in KordaMentha Pty Ltd & Calibre 
Capital ltd v LM Investment Management Ltd (in liquidation) & Anor  [2015] QSC 
4.  I respectfully adopt those statements of principle without setting them out at 
length. 

[12] It was not in issue before me that Mr Whyte was a proper interested party to be 
heard on the present applications.  Mr Whyte’s attitude was that he did not oppose 
the directions sought by the Trustee, but considered it appropriate to put before the 
Court some matters which went to the Court’s consideration as to the 
appropriateness of making the directions. In particular, the information provided by 
Mr Whyte went to the Court’s consideration of the likely return if the Trustee as 
successful in the proceedings.   

[13] For the liquidators, it was properly conceded that the information before the Court 
demonstrated in each proceedings that there is a prima facie legal case underpinning 
each proceeding.  Arguments advanced on behalf of the liquidators in opposing the 
making of the directions went to questioning the true value of the claims, 
particularly in the context of the cost of pursuing each proceeding. 

[14] Counsel for the liquidators accepted that if there were an insurance policy that 
responded to the claims, then the liquidators would accept that the proceedings 
could be justified.  The situation, on the material before me, is that an insurer has 
declined to respond in respect of the claims which are the subject of the first 
proceeding and the second proceeding. I was informed by counsel for the liquidators 
that his current instructions from the liquidators are that LMIM does not presently 
intend to challenge the refusal of coverage; counsel for the liquidators further 
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informed me that this was not to be taken to be a concession that there was no 
policy, nor an assertion that the liquidators abandoned any claim on such policy. 

[15] Apart from a significant quantity of material filed in open court in respect of each of 
the claims made in the first proceeding and the second proceeding, I was provided, 
as is conventional on applications of this sort, with material on a confidential basis.  
That material included advices by counsel and confidential submissions by counsel 
for the Trustee, which were directed particularly to the benefits of prosecuting the 
first proceeding and the second proceeding.  I was also provided, on a confidential 
basis, with details of the proposed funding arrangements for the first proceeding and 
the second proceeding from a litigation funder, IMF Bentham.  Subject to one matter 
to which I will refer specifically later, it is not appropriate for me to refer in any 
detail to those funding arrangements, save to record that I have had regard to the 
terms of the currently proposed funding agreement for the purposes of forming a 
view as to the appropriateness or otherwise of giving directions under s 96.   

[16] Moreover, in response to particular concerns raised on behalf of the liquidators, an 
affidavit has now been filed on behalf of the Trustee which confirms that the 
litigation funder has been informed that the insurer has declined cover in respect of 
the claims made in the first proceeding and the second proceeding, and the litigation 
funder has also been provided with copies of the material put before me which 
raised questions as to the availability of assets to meet the claims made in the first 
proceeding and the second proceeding.  The affidavit confirms that, at the present 
time, the offer of litigation funding remains open, and further that the litigation 
funder is still reviewing the documentation filed before me which went to the 
question of the availability of assets to meet the claims made in the proceedings. 

[17] In reaching my conclusion with respect to the appropriateness of making directions 
under s 96, I expressly do so on the basis that litigation funding will be provided on 
terms which are identical to those put before me in the confidential information.  
Should that situation change, and it be the case that the litigation funder will only 
provide funding on terms different from those put before me, then I consider that 
this would be a circumstance which would require the legal advisers for the Trustee, 
in proper discharge of their obligations as officers of the Court, to bring these 
matters back before the Court for further consideration. 

[18] After counsel for the Trustee informed the Court of the information which had been 
provided to the litigation funder, counsel for the liquidators took instructions as to 
the liquidators’ attitude with respect to the application under s 96.  Counsel for the 
liquidators was then able to advise the Court to the effect that if, on receiving the 
confidential information, I was satisfied as to the appropriateness of the litigation 
funding arrangements proposed to be entered into then, as with their attitude with 
respect to insurance, the liquidators would properly concede that this would be an 
issue which would be taken into account in justifying the making of directions under 
s 96. 

[19] I turn then to the matters with which I need to be concerned on the applications 
under s 96.   
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[20] First, I note that each application has been made “upon a written statement of facts”.  
As I have already noted, there was no real issue before me that the facts, as stated, 
give rise to justiciable cases to be pursued in the first proceeding and the second 
proceeding.   

[21] Secondly, I am satisfied that service has been effected on “all persons interested in 
the application”.  In that regard, on 29 May 2015 an order was obtained from Peter 
Lyons J regarding the mode of service on the approximately 4,500 unitholders of 
MPF.  There was no issue that service has been effected in accordance with that 
order. 

[22] The real issue in respect of whether I ought accede to the applications for directions 
came down to, in effect, an assessment of the likely costs to be incurred in the 
proceedings, and the prospective benefit to be obtained for MPF from the 
proceedings.   

[23] Each of the first proceeding and the second proceeding is a significant piece of 
litigation.  The estimate put before me was that the Trustee’s total legal costs of 
separately prosecuting both proceedings will be in the order of $1.8 million. As was 
said by counsel for the Trustee, it ought be possible to reduce those costs if the first 
proceeding and the second proceeding are tried at the same time, or at least 
sequentially, by the same judge.  Be that as it may, there will undoubtedly be 
significant costs and outlays incurred in prosecuting the proceedings. 

[24] As against that, questions are being raised, particularly by Mr Whyte, as to the 
quantum of monies which actually would be available to meet any judgments 
obtained in the proceedings.  So, for example, the Trustee points to a large value 
(approximately $40 million) which it contends was transferred from the MPF to the 
FMIF and which, it would argue, represents value into which it can trace for the 
purposes of recovery on its claim.  Mr Whyte, however, points to facts which would 
call into question whether such transfers, or transfers of that value, actually 
occurred.  He says, for example, that within that alleged transfer of value of some 
$40 million, there were cash payments only amounting to some $9.5 million, and of 
those cash payments at least 40 per cent were not attributable to the transactions 
which are the subject of the first proceeding and the second proceeding.  Indeed, Mr 
Whyte says that, as at the date of appointment of voluntary administrators, the only 
amount which then remained in FMIF over which any constructive trust might be 
declared for the benefit of MPF was in the order of $1.6 million. 

[25] Despite having properly raised these questions, Mr Whyte also properly 
acknowledged the relevance to my consideration of the details of the litigation 
funding (details of which remained confidential).   

[26] Counsel for the liquidators was also anxious to ensure that I had regard to the 
serious questions which had been raised as to the availability of assets to meet the 
potential claims under the first proceeding and the second proceeding, and also 
assisted considerably by pointing me to particular matters which might be of 
relevance when considering the terms of the proposed litigation funding agreement. 
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[27] It is, of course, neither appropriate nor possible on an application such as the present 
to descend into making findings as to the true quantum and extent of the assets 
which will properly be available to meet any judgment in the proceedings.  It is, 
however, completely appropriate for me to have cognisance of the issues which have 
been raised on behalf of Mr Whyte and the liquidators, acknowledging also that the 
issues that they have raised will inevitably contribute to the complexity (and cost) of 
the litigation to be pursued. It cannot, I think, be said on any fair reading of the 
material before me that either the first proceeding or the second proceeding would 
be fruitless.  On the other hand, it can equally be said that it is apparent that pursuit 
of the proceedings will be costly for all parties concerned.  That is why it has been 
particularly relevant for me to have regard to the terms of the proposed litigation 
funding agreement. 

[28] As I have said, the terms of that proposed litigation funding agreement are 
confidential, and, save for one respect, it is inappropriate for the details of that 
proposed agreement to be publicised in this judgment.  It is sufficient to record that 
the terms of the proposed litigation funding agreement have been put before me, 
and, having reviewed those terms and considered those in the commercial context of 
the relief claimed in each proceeding and also the prospective limitations on 
recovery which have been flagged by counsel to the liquidators and counsel for Mr 
Whyte, I have reached the view that it is in the best interests of the trust estate of 
MPF that, with the proposed litigation funding agreement in place, each of the first 
proceeding and the second proceeding should be pursued.   

[29] The one particular matter which arises out of the proposed funding agreement is this, 
namely that in each of the first proceeding and the second proceeding, the litigation 
funder will be required to file in Court a deed poll (in the form provided to me on a 
confidential basis) the effect of which will be that the litigation funder effectively 
assumes liability for adverse cost orders made against the Trustee in those 
proceedings.  In view of the complexities of the litigation to which I have already 
referred, and the limitations on the MPF funds for recourse in the event of adverse 
costs orders being made, it seems to me that the provision of such a deed poll in 
each of the first proceeding and the second proceeding is necessary. Indeed, the 
approval I give under s 96 in respect of each of the proceedings will be conditioned 
on such a deed poll being filed in each of the proceedings.   

[30] It is also necessary for me to deal with the applications which have been made under 
s 500 of the Corporations Act.  LMIM is subject to voluntary liquidation.  The relief 
sought in each of the proceedings is outside the scope of the usual proof of debt 
procedure – this is particularly the case insofar as proprietary claims are pursued.  It 
seems to me to be clearly appropriate for there to be leave to proceed in each case 
under s 500, and such leave shall be granted nunc pro tunc.   

[31] As to the costs of the s 96 application, I accept, as was said by Martin J in his 
KordaMentha judgment at [28], that in applications of this type the Trustee’s costs 
are ordinarily ordered to be paid out of the trust estate on the indemnity basis.   

[32] The Trustee, however, resisted orders that the liquidators and Mr Whyte be similarly 
idemnified.  It was argued that it would be inappropriate for either of those parties, 
effectively representing the interest of LMIM as they do, to have their costs now in 
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circumstances where each of the first proceeding and the second proceeding is 
founded on allegations of breach of trust by LMIM.  It was contended that an 
allegedly defaulting trustee should only have its costs out of a trust fund after the 
proceeding has been resolved in its favour. 

[33] In the present case, however, there are a number of considerations to be taken into 
account.   

[34] First, an application under s 96 is not a regular adversarial proceeding.  Rather, it is 
the procedure by which a trustee obtains advice from the Court in relation to the 
management or administration of trust property. An important legal and a practical 
consequence of an order being made is that a trustee who acts on the direction of the 
Court is taken, as regards its own liability, to have discharged its duty as trustee so 
long as the trustee, has not been guilty of fraud, wilful concealment or 
misrepresentation in obtaining the direction – see Coore v Coore [2013] QSC 196 at 
[6]. The making of an order is important for the trust, because the Court would 
necessarily have had regard to the proper use of the trust assets, and it is important 
for the Trustee, because of the practical protection which the making of the order 
provides for the trustee. So the nature of an application under s 96 is quite different 
– as has been said by the High Court in the Macedonian Church case, it represents 
an exception to the Court’s ordinary function of deciding disputes between 
competing litigants.1 

[35] Secondly and consequentially, it was appropriate in the present case to hear from the 
liquidators and Mr Whyte.  Moreover, the liquidators and Mr Whyte provided the 
Court with information and assistance which was highly relevant to my 
considerations as to whether or not to make the orders sought.  That assistance 
particularly went to the questions concerning the availability of assets to meet any 
prospective judgment in the first proceeding and the second proceeding, and also 
relevant issues to which I needed to turn my mind when considering the 
appropriateness or otherwise of the litigation funding agreement. 

[36] In all of the circumstances, I have decided that it is appropriate, in this particular 
case, for each of the liquidators and Mr Whyte to be indemnified out of the MPF in 
respect of the costs they have incurred on the present application under s 96.   

[37] The costs incurred in respect of the applications under s 500 of the Corporations 
Act, in my view, fall into a different category.  Given the circumstances of the 
present case, and the particular nature of the allegations made, it seems to me that 
those are costs which should abide the event.  Accordingly, the parties’ costs in 
respect of the applications under s 500 shall be reserved costs in the first proceeding 
and the second proceeding respectively. 

[38] Finally, it became clear in the course of argument that there will be issues which will 
need to be addressed early in the course of each of the proceedings.  Not the least of 
these will be to identify the parties which will have carriage of the defences for 
LMIM. In any event, each proceeding is patently of such complexity as to warrant 

                                                 
1 See Macedonian Orthodox Community Church St Petka Incorporated v His Eminence Petar The Diocesan 

Bishop of The Macedonian Orthodox Diocese of Australia and New Zealand (2008) 249 ALR 250 at [64]. 
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active case management.  Accordingly, I will be directing the applicant to move 
immediately to have each proceeding placed on the commercial list.   
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11 May 2018 

Our Ref: AJT:JTW:20150642 

Your Ref: Mr O’Brien  
 

David O’Brien 
Minter Ellison 
Level 22, Waterfront Place 
1 Eagle Street 
BRISBANE QLD 4000 

By Email: david.obrien@minterellison.com 

Dear Colleagues 

KordaMentha Pty Ltd atf the LM Managed Performance Fund 
Supreme Court of Queensland Proceeding No. 5329 /15  

KordaMentha Pty Ltd atf the LM Managed Performance Fund v LM Investment Management Ltd 
(Receivers & Managers Appointed) (In Liquidation) ("LMIM") & David Whyte in his capacity as 
Court appointed receiver of the property of the LM First Mortgage Income Fund ("FMIF") 
Supreme Court of Queensland Proceeding No. 8032/14 

KordaMentha Pty Ltd atf the LM Managed Performance Fund ("MPF") v LM Investment 
Management Ltd (Receivers & Managers Appointed) (In Liquidation) & David Whyte in his 
capacity as Court appointed receiver of the property of the LM First Mortgage Income Fund 
Supreme Court of Queensland Proceeding No. 8034/14  

We refer to your letter of 1 May 2018 and to your email of 9 May 2018. 

We request that our client is served with your client’s application pursuant to section 96 of the Trusts 
Act 1973 (Qld) (“the Trusts Act”) and all affidavits in support of that application. Please also tell us as 
soon as possible the hearing dates in respect of that application. 

Your letter of 1 May 2018 gives notice of IMF Bentham Limited’s (“IMF”) termination of its 
agreement to fund proceedings 8032/14 and 8034/14 effective 1 May 2018 and states that your client 
intends to discontinue those proceedings if so advised by the Supreme Court of Queensland following 
the hearing of your client’s application under the Trust Act.  

Rule 307(1) of the UCPR provides that a party who discontinues or withdraws is liable to pay the costs 
of the party to whom the discontinuance or withdraw relates up to the discontinue or withdraw and the 
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costs of another party or parties caused by the discontinuance or withdrawal. Accordingly, our client is, 
prima facie, entitled to its costs of proceedings 8032/14 and 8034/14 upon your client discontinuing 
those matters presently before the Court. Please let us know if you disagree and, if so, why.  

In your 1 May 2018 letter you also refer to order 2 of the Order made by the Honourable Justice 
Daubney in proceeding BS5329/15 on 26 August 2015, that Order setting out a condition in respect of 
a Deed Poll being executed by IMF.   

As our client understands the situation, on 8 September 2015 IMF executed a Deed Poll in respect of 
proceedings 8032/14 and 8034/14; clause (c) of that Deed Poll stating, amongst other things, that IMF 
for the benefit of the Court and the Respondent “agrees to pay the Respondent the final, quantified amount of 
any Adverse Cost Order such that the Respondent may enforce the payment of that amount as a debt due and owing 
by IMF to the Respondent.” 

“Respondent” is defined in the Deed Poll as LMIM and “Adverse Cost Order” is defined as “any costs order 
made in favour of the Respondent against the Applicant in the Proceedings in respect of costs incurred during the 
term of the LFA”. LFA is defined as the “litigation funding Agreement which commenced on 5 September 2015 
between IMF and the Applicant.” 

It is our view that IMF’s obligations under clause (c) of the Deed Poll are in respect of legal costs 
incurred prior to the termination of the LFA. Our client is therefore entitled, should your client 
discontinue proceedings 8032/14 and 8034/14, to all its legal costs up to the date of termination in 
accordance with the Deed Poll, particularly given rule 307(1) of the UCPR.  

Consequently, on the hearing of your client’s application under the Trusts Act our client will be seeking 
orders that proceedings 8032/14 and 8034/14 are only discontinued if costs orders are made against 
your client, with IMF obligated to pay our client’s legal costs. We will then be seeking to relist 
proceedings 8032/14 and 8034/14 so that orders can be made under rule 307(2) of the UCPR. 

Please let us know if your client takes an alternative view and, if so, on what basis. 

There is obvious commercial benefit to both sides in attempting to agree the quantum of any costs order 
and our client has instructed us to offer to discuss this issue with you. Please let us know if you wish to 
so do.  

Further, in respect of the costs of the proceeding 5329/15 (being your client’s application pursuant to 
the Trusts Act), although, for the reasons outlined earlier by Tucker & Cowen, we see little need for 
such an application to be made, our client’s position is that it’s costs of that application should be paid 
on an indemnity basis from the trust assets of the MPF. Please let us know if you take a different view 
and if so, why. That being said, our client is cognisant of the commerciality in getting too far into the 
detail of that application but will, only if necessary, appear at the eventual hearing of your client’s 
Trusts Act application to seek the above orders (assuming that those orders are contested). Our client 
will otherwise be adopting a minimalist approach to that application.  

Yours faithfully 

 
Julian Walsh 
Special Counsel 
 
Direct 07 3004 8836 
Mobile 0449 922 233 
JWalsh@RussellsLaw.com.au 
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