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1 The plaintiff (Timbercorp) is and was at all material times a company duly
incorporated in accordance with the laws of Victoria.

2 Timbercorp is in liquidation and the liquidators are Mark Anthony Korda and Leanne
Kylie Chesser of KordaMentha Pty Ltd ACN 100 169 391 (Liquidators).

3 The First Defendant (Cadogan) is and was at all material times a company duly
incorporated according to law-and-a—trading—corporation—within—the—meaning—of-the
B e e

4 The Second Defendant (ITC) is and was at all material times a company duly

incorporated according to law.




The Leases

45

56

Cadogan is the lessee of the land described in Schedule 1 (Warren Hill Premises)

and the reqistered proprietor of the land described in Schedule 2 (Snaigow

Premises).

On or about 15 March 2000, Cadogan sub-leased the_Warren Hill Premises to
Timbercorp, for a term of twelve years commencing on 15 March 2000 (Warren Hill
Lease).

On or about 21 May 1999 Cadogan leased the Snaigow Premises to Timbercorp for a

term of twelve years commencing on 15 March 1999 (Snaigow Lease)
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ITC is the lessee of the land described in Schedule 3 (Walker Premises).

On or about 27 June 1997 ITC sub-leased the Walker Premises to Timbercorp for a

10

11

term of twelve years commencing on 18 November 1996 (Walker Lease).

PARTICULARS

A copy of the Warren Hill Lease, the Snaigow Lease and the Walker Lease may be

inspected by appointment of the offices of the Plaintiff’'s solicitors.

The Warren Hill, Snaigow and Walker Premises are located in the State of Western

Australia.

The Warren Hill, Snaigow and Walker Premises are leased for the purpose of

812

growing, tending and harvesting a plantation or plantations of eucalyptus trees
(Plantations).

The Plantations formed part of a Managed Investment Scheme registered pursuant to
Part 5C of the Corporations Act 2001 (Cth) for the cultivation of eucalyptus trees
(1999 Forestry Scheme).




Warren Hill Lease

1413 The Warren Hill Lease includes the following covenants on the part of Timbercorp,

regarding payment of rent, termination and assignment, relevant to these

proceedings:

(a)  Timbercorp will pay Cadogan the annual rent in advance in equal successive
quarterly instalments on or before 45-30 June, 15-30 September, +5-31
December and 45-31 March (Warren Hill Annual Rental Instalments)
(Clause 4.1).

(b)  Cadogan may terminate the Warren Hill Lease with immediate effect if
Timbercorp is in arrears in respect of one quarterly instalment of annual rent
and such arrears are not paid in full within three months after Cadogan has
served a written notice on Timbercorp requesting payment (Clause 9.1).

(c)  Except as expressly provided in clause 9 of the_Warren Hill Lease, neither
Timbercorp or Cadogan are entitled to terminate or rescind the Warren Hill
Lease and Cadogan will not be entitled to re-enter the Warren Hill Premises or
forfeit the Warren Hill Lease at any time prior to the expiration of the term (as
extended or renewed) (Clause 9.7).
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(d) Timbercorp may, with Cadogan’s consent (which must not be unreasonably

withheld) assign or transfer the Warren Hill Lease upon Timbercorp arranging
(at its own cost) for the assignee to enter into a Deed of Covenant with
Cadogan under which the assignee agrees to comply with and be bound by
the provisions of the Warren Hill Lease as if they were the named Lessee
under the Warren Hill Lease (clause 12.2(b)).

Timbercorp paid each Warren Hill Annual Rental Instalment to Cadogan from the

commencement of the Warren Hill Lease up to and including the Warren Hill Annual

Rental Instalment paid on 31 March 2009 and complied with the other substantive

terms of the Warren Hill Lease until at least 23 April 2009.










Snaigow Lease

15 The Snaigow Lease includes the following covenants on the part of Timbercorp,

regarding payment of rent, termination and assignment, relevant to these

proceedings:

(a) Timbercorp will pay Cadogan the annual rent in advance in equal successive

quarterly instalments on or before 30 June, 30 September, 31 December and

31 March (Snaigow Annual Rental Instalments) (Clause 4.1).

(b) Cadogan may terminate the Snaigow Lease with immediate effect if

Timbercorp is in arrears in respect of one quarterly instalment of annual rent

and such arrears are not paid in full within three months after Cadogan has

served a written notice on Timbercorp requesting payment (Clause 9.1).

(c) Except as expressly provided in clause 9 of the Snaigow Lease, neither

Timbercorp or Cadogan are entitled to terminate or rescind the Snaigow

Lease and Cadogan will not be entitled to re-enter the Snaigow Premises or

forfeit the Snaigow Lease at any time prior to the expiration of the term (as

extended or renewed) (Clause 9.7).

(d) Timbercorp may, with Cadogan’s consent (which must not be unreasonably

withheld) assign or transfer the Snaigow Lease upon Timbercorp arranging (at

its own cost) for the assignee to enter into a Deed of Covenant with Cadogan

under which the assignee agrees to comply with and be bound by the

provisions of the Snaigow Lease as if they were the named Lessee under the

Shaigow Lease (clause 12.2(b)).

16 Timbercorp paid each Snaigow Annual Rental Instalment from the commencement of

the Snaigow Lease up to and including the Snaigow Annual Rental Instalment paid

on 31 March 2009 and complied with the other substantive terms of the Snaigow
Lease until at least 23 April 2009.

Walker Lease




17 The Walker Lease includes the following covenants on the part of Timbercorp,

regarding payment of rent, termination and assignment, relevant to these

proceedings:

(e) Timbercorp will pay ITC the annual rent in advance in equal successive

quarterly instalments on or before 30 June, 30 September, 31 December and

31 March (Walker Annual Rental Instalments) (Clause 4.1).

(f) ITC may terminate the Walker Lease with immediate effect if Timbercorp is in

arrears in respect of one quarterly instalment of annual rent and such arrears

are not paid in full within three months after ITC has served a written notice on

Timbercorp requesting payment (Clause 10.1).

(q) Timbercorp may, with ITC's consent (which must not be unreasonably

withheld) assign or transfer the Walker Lease upon Timbercorp arranging (at

its own cost) for the assignee to enter into a Deed of Covenant with ITC under

which the assignee agrees to comply with and be bound by the provisions of

the Walker Lease as if they were the named Lessee under the Walker Lease

(clause 14.2).

18 Timbercorp paid each Walker Annual Rental Instalment from the commencement of

the Walker Lease up to and including the Walker Annual Rental Instalment paid on 31

March 2009 and complied with the other substantive terms of the Walker Lease until
at least 23 April 2009.

Administration and Liquidation of Timbercorp and Non-Payment of Rent

2019 On or about 23 April 2009, the Liquidators were appointed as voluntary administrators
of Timbercorp-and-TFSE.

2120 On or about 25 June 2009, Cadogan purported to issue a notice of default to
Timbercorp alleging Timbercorp was in breach of the_Warren Hill Lease for non-
payment of the Warren Hill Annual Rental Instalment due on 15 June 2009 and
requiring payment of the outstanding rent within three months from service of the
notice (Purported Default Notice).

PARTICULARS

The Purported Default Notice was in writing and dated 22 June 2009. The
Purported Default Notice was received by Timbercorp on 25 June 2009.




2221

The Purported Default Notice was invalid in that it alleged a breach of the Lease that
had not been committed, in that Timbercorp was not required to pay the Annual
Rental Instalment until 30 June 2009.

2322 On or about 29 June 2009 the creditors of Timbercorp resolved to liquidate

23

Timbercorp.

On 30 June 2009, Timbercorp failed to pay:

(a) the Warren Hill Annual Rental Instalment of $25,117.66 due on that date, in
accordance with the terms of the Warren Hill Lease (Warren Hill July

Quarter Instalment);

(b) the Snaigow Annual Rental Instalment of $40.714.22 due on that date, in

accordance with the terms of the Snaigow Lease (Snaigow July Quarter

Instalment);

21(c) the Walker Annual Rental Instalment of $13,390.07 due on that date, in
accordance with the terms of the Walker Lease (Walker July Quarter

Instalment

2524 Cadogan has not issued a Purported Default Notice in respect of the non-payment of

25

26

the Warren Hill July Quarter Instalment.

On 1 July 2009, ITC issued a notice of default to Timbercorp alleging Timbercorp was

in breach of the Walker Lease for non-payment of the Walker Annual Rental

Instalment due on 30 June 2009 and requiring payment of the outstanding rent within

three months from service of the notice (Walker Default Notice).On 3 July 2009,

Cadogan issued a notice of default to Timbercorp alleging Timbercorp was in breach

of the Snaigow Lease for non-payment of the Snaigow Annual Rental Instalment due

on 30 June 2009 and requiring payment of the outstanding rent within three months

from service of the notice (Snaigow Default Notice).

Liquidators’ Sale Process

2627 On or about 31 July 2009 the Liquidators sought expressions of interest in the sale or

recapitalisation of the 1999 Forestry Scheme’s assets and the assets of other




Timbercorp forestry schemes, including the_Warren Hill Lease, the Snaigow Lease

and the Walker Lease (Timbercorp Sale Process).

2728 Final bids for the Timbercorp Sale Process closed on 18 September 2009.

2829

2930

3031

On 30 September 2009 a confidential contract was entered into with the preferred
bidder, Australian Bluegum Plantations Pty Ltd (Purchaser) (Sale Contract) and
settlement of the Sale Contract took place on 2 November 2009.

The assets the subject of the Sale Contract include the Warren Hill Lease, the

Snaigow Lease and the Walker Lease.

Pursuant to the terms of the Sale Contract, the Purchaser agreed to take assignment

of, and enter into a Deed of Assignment in respect of,_inter alia, -the Warren Hill

Lease, the Snaigow Lease and the Walker Lease and to comply with, and be bound

by, the terms of the Warren Hill Lease, the Snaigow Lease and the Walker Lease.

32 The Purchaser is a solvent company with the capacity to meet its obligations as
lessee or sub-lessee under each of the Leases.
3133 Also on 30 September 2009 Cadogan purported to terminate the Warren Hill Lease.

PARTICULARS

The purported termination was by way of letter dated 30 September 2009. A
copy of the letter may be inspected by appointment at the offices of the
Plaintiff’s solicitors (Purported Termination Notice)

3234 The Purported Termination Notice was invalid and of no effect.

PARTICULARS

{2)The Purported Termination Notice relied on the Purported Default Notice
which was, in itself, invalid and of no effect;

{b)The Plaintiff refers to and repeats paragraph 212+.
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3935 Timbercorp tendered payment of the Warren Hill July Quarter Instalment and part of

36

the Warren Hill Annual Rental Instalment due on 30 September 2009 (Warren Hill
October Quarter Instalment) on 2 October 2009 and caused the remaining part of
the Warren Hill October Quarter Instalment to be paid on or about 12 November
2009.

PARTICULARS

£2)0On 2 October 2009, Timbercorp paid Cadogan by way of electronic funds transfer:
(i) $25,117.66 for the Warren Hill July Quarter Instalment; and

(ii) $9,009.60 for part of the Warren Hill October Quarter Instalment for the
period being 1 October 2009 to 2 November 2009; and

b)On 12 November 2009, Timbercorp caused an electronic funds transfer of
$16,108.06 to be made to Cadogan for the period being 3 November 2009 - 31
December 2009.

Timbercorp tendered payment of the Snaigow July Quarter Instalment and part of the

Snaigow Annual Rental Instalment due on 30 September 2009 (Snaigow October

Quarter Instalment) on 2 October 2009 and caused the remaining part of the

Snaigow October Quarter Instalment to be paid on or about 11 November 2009.

PARTICULARS

On 2 October 2009, Timbercorp paid Cadogan by way of electronic funds transfer:

(i) $40,714.22 for the Snaigow July Quarter Instalment; and

(ii) $14.604.01 for part of the Snaigow October Quarter Instalment for the
period being 1 October 2009 to 2 November 2009: and

On 11 November 2009, Timbercorp caused an electronic funds transfer of
$26,110.21 to be made to Cadogan for the period being 3 November 2009 - 31
December 2009.
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4037 Cadogan accepted the payments described in paragraph 3535 and_3636 and has not

returned them to Timbercorp.

PARTICULARS

Copies of the records of the payments described in paragraph 3535 are
available for inspection by appointment at the offices of the Plaintiff's

solicitors.

4138 The payments of rent described in paragraph 3535and 3636 above cured all and any

defaults alleged in the Purported Default Notice (which default is denied)_and the

Snaigow Default Notice.

On 27 November 2009 the Supreme Court of Victoria made orders, by consent,

40

granting relief from forfeiture of the Warren Hill Lease.

Timbercorp tendered payment of the Walker July Quarter Instalment and part of the

41

Walker Annual Rental Instalment due on 30 September 2009 (Walker October

Quarter Instalment) on 2 October 2009 and caused the remaining part of the Walker

October Quarter Instalment to be paid on or about 2 November 2009.

PARTICULARS

On 2 October 2009, Timbercorp paid ITC by way of electronic funds transfer:

(i) $13,720.27 for the Walker July Quarter Instalment; and

(ii) $4.921.40 for part of the Walker October Quarter Instalment for the
period being 1 October 2009 to 2 November 2009: and

On 2 November 2009, Timbercorp caused an electronic funds transfer of $8,798.87
to be made to ITC for the period being 3 November 2009 - 31 December 2009.

ITC accepted the payments described in paragraph 39 and has not returned them to

Timbercorp.
PARTICULARS
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Copies of the records of the payments described in paragraph 39 are

available for inspection by appointment at the offices of the Plaintiff’s

solicitors.

42 The payments of rent described in paragraph 39 above cured all and any defaults
alleged in the Walker Default Notice.

43 The Purchaser has agreed to meet all rental and other obligations under the Warren
Hill, Snaigow and Walker Leases following assignment of the Warren Hill, Snaigow
and Walker Leases to the Purchaser.

44 From On-erabeut on or before-14 October 2009, Timbercorp has sought Cadogan’s
consent to the assignment of the Warren Hill Lease and the Snaigow Lease to the
Purchaser.

PARTICULARS

(d) The first request was made by the Liquidators of Timbercorp both orally and in
writing prior to 14 October 2009;

(e) The second request was by way of letter from the-Timbercorp’s solicitors,
Arnold Bloch Leibler, to Cadogan’s solicitors Warren Syminton Ralph dated 14
October 2009;

(f) The third request was by way of letter from Timbercorp’s solicitors, Arnold
Bloch Leibler to Cadogan’s solicitors Warren Syminton Ralph dated 12
November 2009;

(9) The fourth request was by way of letter from Timbercorp’s solicitors, Arnold
Bloch Leibler to Cadogan’s solicitors Warren Syminton Ralph dated 3
December 2009-

A copy of these letters may be inspected by appointment at the offices of the
Plaintiff’s solicitors.

45 Cadogan has failed, refused or neglected to consent to the assignment of the Warren
Hill Lease and the Snaigow Lease.

46 From on or about 30 October 2009, Timbercorp has sought ITC’'s consent to the

assignment of the Walker Lease to the Purchaser.
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PARTICULARS

(a) The first request was made by the Liguidators of Timbercorp orally and in
writing prior to 30 October 2009:

(b) The second request was by way of letter from Timbercorp’s solicitors, Arnold
Bloch Leibler, to ITC’s solicitors Cullen Babington Hughes dated 2 November
2009;

(c) The third request was by way of letter from Timbercorp’s solicitors, Arnold
Bloch Leibler, to ITC’s solicitors Cullen Babington Hughes dated 6November
2009;

(d) The fourth request was by way of letter from Timbercorp’s solicitors, Arnold
Bloch Leibler, to ITC’s solicitors Cullen Babington Hughes dated 25 November
2009; and

(e) The fifth request was by way of letter from Timbercorp’s solicitors, Arnold
Bloch Leibler, to from ITC’s solicitors Cullen Babington Hughes dated 3
December 2009.

47 ITC has failed, refused or neglected to consent to the assignment of the Walker

Lease.
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48 Timbercorp is suffering and will continue to suffer loss and damage as a result of the

refusal of Cadogan and ITC, respectively, to consent to the assignment of the Warren

Hill, Snaigow and Walker Leases.

PARTICULARS

(a) Particulars of Timbercorp’s loss and damage will be provided prior to the ftrial
of these proceedings.

AND THE PLAINTIFF CLAIMS:

{a)thatthe:
e | Default Netice: I
D | Termination-Notice:
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Purchaser.An order that the first defendant, whether by itself, its servants or its agents, execute a
deed of assignment in respect of each of the Warren Hill Lease and the Snaigow Lease and/or take
such other steps as required to provide their consent to the assignment of each of the Warren Hill
Lease and the Snaigow Lease to the Purchaser.

B An order that the second defendant, whether by itself, its servants or its agents, execute a
deed of assignment in respect of the Walker Lease and/or take such other steps as required to
provide their consent to the assignment of the Walker Lease to the Purchaser.

C Further or alternatively, damages.
GD  Such costs orders as are appropriate.

HE  Such further or other orders as the Court considers appropriate.

DATED: 13-Nevemberd December 2009

ARNOLD BLOCH LEIBLER
Solicitors for the plaintiff
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SCHEDULE 1

il The premises more particularly described in the_Warren Hill Lease being part
Volume 269 Folio 124A as shown on the plans annexed to the Warren Hill Lease.

g2  The premises more particularly described in the Warren Hill Lease being part
Volume 1083 Folio 63 as shown on the plans annexed to the Warren Hill Lease.

§i3  The premises more particularly described in the Warren Hill Lease being part
Volume 1402 Folio 166 as shown on the plans annexed to the Warren Hill Lease.

{vy4  The premises more particularly described in the Warren Hill Lease being part
Volume 1245 Folio 54 as shown on the plans annexed to the Warren Hill Lease.

&45  The premises more particularly described in the Warren Hill Lease being part
Volume 1229 Folio 711 as shown on the plans annexed to the Warren Hill Lease.

6 The premises more particularly described in the Warren Hill Lease being part
Volume 1323 Folio 685 as shown on the plans annexed to the Warren Hill Lease.
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SCHEDULE 2

7 The premises more particularly described in the Snaigow Lease being part of Volume
1648 Folio 394 as shown on the plans annexed to the Snaigow Lease.

8 The premises more particularly described in the Snaigow Lease being part of Volume
1718 Folio 507 as shown on the plans annexed to the Snaigow Lease.

9 The premises more particularly described in the Snaigow Lease being part of Volume
1314 Folio 108 as shown on the plans annexed to the Snaigow Lease.

10 The premises more particularly described in the Snaigow Lease being part of Volume

2204 Folio 358 as shown on the plans annexed to the Snaigow Lease.




1

19

SCHEDULE 3

The premises more particularly described in the Walker Lease being part of Volume

1487 Folio 639 as shown on the plans annexed to the Walker Lease.




