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HER HONOUR:

1

Timbercorp Securities Limited (in liquidation) (“TSL”) is the responsible entity
(“RE”) of the 2004 Timbercorp Table Grape Project and the 2005 Timbercorp Table
Grape Project (“the Table Grape Projects”), which the liquidators of TSL are in the
course of winding up because TSL is hopelessly insolvent. The liquidators seek
directions from the Court pursuant to s 511 of the Corporations Act 2001 (Cth)
("‘the Act”) in connection with the proposed sale of assets used by investors (“the.

growers”) in the Table Grape Projects.

The growers hold licenses and associated rights to cultivate grapes on la‘nd owned
by another company, Align Funds Management Limited (previously Orchard
Investments Management Limited) in its capacity as the RE of the Timbercorp
Orchard Trust (“TOT RE”). TOT RE is in receix)ership. The receivers and managers
have contracted to sell the land and water rights owned by TOT RE that the growers
presently utilize, unencumbered by the growers’ rights in relation to those assets.
Thus the growers’ rights in :felation to those assets must be‘ extinguished if the sales
are to be completed. The liquidators seek directioné pursuant to s 511 of the Act that
they would be justified in termiﬁating or surrendering the growers’ licences and in
extinguishing all of the rights of the growers in respect of the assets which the

receivers and manager have contracted to sell.

The role of the Court on this application is not to venture into the commercial arena
and to substitute its oWr} commercial judgment for that of the liquidators. Indeed
the Court should generally defer to é liquidator’s commercial judgment! The -
Court’s function is supervisory, that is to say to consider whether there may be some
legal impediment to what is proposed or whether there may be some impropriety or
other good reason which may indicate that the liquidators ‘may be acfting
inappropriately or unreasonably in effecting the extinguishment of the rights of the

growers in relation to the assets that are to be sold on an unencumbered basis.2 The
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Court has already given similar directions to the liquidators in earlier applications by

“the liquidators in the course of winding up other managed investment schemes of

which TSL is the RE2 The earlier decisions provide considerable guidance for the
disposition of this application and I am satisfied that the directions sought in this

application should also be made.

First, the orders and directions are sought on the basis that the proceeds of sale will
be held by the liquidators in trust pending the Court’s determination of which
person or persons have the right to all or any part of the net sale proceeds* and that
the rights of the secured creditor and the growers to make a claim on the proceeds

will not be prejudiced.

Next, I am satisfied that the Constitutions of the Table Grape Projects confer valid

and effective powers on the liquidators to terminate or surrender the growers’

. licences. This power was inserted into both Constitutions by the liquidators

exercising the amendment power under s 601GC(1)(b) of the Act, which provides

that:

The constitution of a registered scheme may be modified, or repealed and
replaced with a new constitution:

(b) Dby the responsible entity if the responsible entity reasonably considers
the change will not adversely affect members’ rights.
In Re Timbercorp Securities Limited> I addressed the requirements for the valid exercise
of po’wér under s 601GC(1)(b). The section requires the responsible entity to

consider and form the opinion that there would be no “adverse” affect on the

““rights” that members held before the amendment with the “rights” that they would

hold after the amendment. This requires a comparison of members’ rights before

and after the proposed amendment. The section also requires that the opinion
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* Re Timbercorp Securities Limited (2009) VSC 510; 74 ACSR 626.

77 ACSR 291.
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formed by the responsible entity be an opinion that the responsible entity
“reasonably” holds¢ I am satisfied that each of those requirements has been met.
The evidence before the Court was that the liquidators gave due consideration to the
affect on “members’ rights” of the proposed constitutional amendment before they
made it. In this instance, the amendments were made after the liquidators became
aware that the land and water rights had been put up for sale, in the circumstance
where TSL has no funds to continue to manage the Table Grape Projects and is
hopelessly insolvent and unable to continue its task as RE because of its insolvency.
The evidence also was that the liquidators folloWed the same process that they
applied in determining to amend the éonstitutioné of the forestry schemes, the
almond schemes and the olive schemes where TSL was the RE, as part of vthe
informal winding up of those schemes. Had the liquidators instead sblight to have
the projects wound up by direction of the Court” 01r~ sought to take steps to wind up

the scheme in accordance with s 60INC of the Act, the licence agreements would

~ have been terminated by operation of élauLse 4.1(b)(iv) of the growers’ licences. |

Next, the receivers and managers have confirmed with the liquidators that they have
complied with their obligations under s 420A of the Act and the evidence from the
receivers and managers bears out that they have undertaken a robust and thorough |
sale process calculated to maximise the value of the land and water rights. The
receivers and managers have explained that process and the basis for their view that

the proposed sales will realise the maximum value for the land and the water rights.

Next, the receivers and managers support the proposed orders and directions that

are sought and there has been no opposition by or on behalf of any of the growers.

The Australian Securities and Investment Commission was also given notification of
the application and advised that it neither consented to nor opposed the orders and

directions sought.

Consequently I will make the orders and directions sought.
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CERTIFICATE

I certify that the 3 preceding pages are a true copy of the reasons for Judgment of
Davies J of the Supreme Court of Victoria delivered on 7 February 2011.

DATED this seventh day of February 2011.
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