IN THE SUPREME COURT OF VICTORIA AT MELBOURNE
COMMERCIAL AND EQUITY DIVISION
COMMERCIAL COURT
LISTE

SCI 2009 10699
BETWEEN:

BOSI SECURITY SERVICES LIMITED (ACN 009 413 852) as trustee for
AUSTRALIA AND NEW ZEALAND BANKING GROUP LIMITED

(ACN 005 357 522) and BOS INTERNATIONAL (AUSTRALIA) LIMITED
(ACN 066 601 250) and WESTPAC BANKING CORPORATION

(ACN 007 457 141)
Plaintiff

and
AUSTRALIA AND NEW ZEALAND BANKING GROUP LIMITED
(ACN 005 357 522) & ORS (according to the attached Schedule)

Defendants

CERTIFICATE IDENTIFYING EXHIBIT

Date of document; 3 March 2010
Filed on behalf of: the Second, Third and Fourth Defendants
Prepared by:
ARNOLD BLOCH LEIBLER Solicitor's Code: 54
Lawyers and Advisers DX 38455 Melbourne
Level 21 Tel: 9229 9999
333 Collins Street Fax: 9229 9900
MELBOURNE 3000 Ref [ ]

(Leon Zwier [zwier@abl.com.au/
Lucy Kirwan |kirwan@abl.com.au)

This is the exhibit marked '"MAK-39' now produced and shown to MARK ANTHONY
KORDA at the time of swearing this affidavit on 3 March 2010.
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Almond Agreement
Deed of Covenant

Partles

The Growers

Australla and New Zealand Banking Group Limited
ABN 11 005 357 522

Timbercorp Secusities Limited
ABN 12 082 311 480

Almond Management Pty Ltd
ABN 71 024 488 845

Contact

Gillad Dalal

Pariner

RACYV Towar, 485 Bourke Street, Melbourne VIC 3000
Telephone: 03 8588 8375

Email; gillad.dalal@deacons.com.au
Woebsite; www.deacons.com.au

QOur ref: 256383
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|
[ Deed dated . 2£ Sophmbar 2eo b
|

By Australla and New Zealand Banking Group Limltad
( ABN 11 005 357 5§22 ‘
of Level 10, 53-0 Collins Street, Melboume, Victoria, 3000
! {Lender)

*’ In Favour of
®

The Growers

Timbercorp Securities Limited ABN 12 082 311 468 (on behalf
I of the Growers for which It acts as Responsible Entity under any
Project) of Leval B, 481 Bourke Strest, Melboume, Victorla, 3000

Almond Management Pty Ltd ABN 71 094 468 845 (on bshalf of
l the Growers for whom it acts &5 a reprasentative under any

Project)
I of Level B, 461 Bourke Sirest, Melboums, Victoria, 3000

l Recitals
A.  The Borrower and Lander have agreed to enter thto the Facliity
Agresment to provide funding In relation to the Timbercorp 2005 Almond
Prolect and Timbercorp 2006 Almond Project. —e

B. As security for the Facllity Agreement the Borrower hes agreed to grant to
the Lender the Security.

C.  The Lender has agresd to tuke the Security subject to the rights of the
Growers In accordance with the terms of this Deed.
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It is agreed

1.
11

12

Interpretation
Definition
In this document:

Faclilty Agreement means the Facility Agresment dated on or around the
date of this Deed between Almand Land Pty Lid and the Lender as may
be amendsd from time to fime.

Growers’ Rights means:

(1)  Inrespect of existing Grawers, all of thelr present rights and
interest under the Project Documents and any other rights and
interests under the Project Documents which are on terms
consented to In writing by the Lander; and

(2)  inrespect of future Growesrs, all of thelr rights and interests which
are on the same tarms as the rights and Interest of Growers under
the Project Documents s at the date of this document and any
other rights and interests under the Project Documents which are
on terms consented to by the Lender in writing,

In each case to the extent that those rights are affected by the Ssourity.
Torms used

Tarms usad but not dsfined In this document have the meaning given to
them In the Facllity Agresment.

Covenants by the Lender
(1}  The Lender ecknowledges, covenants and agrees that:

(a) it takes the Security, and Is and will bs aniy entltled o
exercise its rights under the Security, subject to all of the
Growers' Rights;

(b)  if the Lender enforces any of its Security then If the Lender,
or any Controfler appolntsd by the Lender to any party who
has granted a Seourity, decidss (in its absolute discretion)
to adopt any or all of the Project Documsnts, then the
Lender will ensure that the Lender or the Controller (as the
case may be) complies with, observes and performs the
ohligations of the relevant Borrower or Security Provider
{as the case may be) under each Project Document which
has been adopted:
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)

(0)

(d)

if 2 Project Decument adopted by the Lender or any
Controller includes an agresment under or in respect of
which Management Fees are payable by & Grower
("Management Agreement®), then the Lender or the
Controller (as the cass may bs), in thelr absolute discration
(but without Imiting thelr respective obligations under
paregraph (b)), must first make any Management Fees
received during or after the enfercement of any Security
aveilable to elther:

()] the relavant Timbarcorp mangger to the extent
reasonably required to satlsfy or perform (or procure
the satisfaction or, performance of) that rnanager’s
abligations under the relovant Managemant
Agresment (after which any surplus remeining may
be applled in or towards payment of the Amount
Owing); or

(i) the Growers who pald them; and

ff, during or after the enforcament of any Security, the
Lender aor any Controller receives Management Fees
relating to a Management Agreement that it has not
adopted, it must repay those fess (or procurs their
repayment) to the Growers who pald them.

Nothing In this Deed requires the Lender or any Controller

-@ppointed by the Lender to pay monsy to any Grower, except to

the extent required under any Project Document adopted pursuant
to clause 2(1}{b) or clause 2(1)(c).

3, Governing Law
This document is govemed by the law in forse in Victoria,
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Exacuted as a Deed Poll in Melbourne

Signed for and on bshalf of Australiz
and New Zealand Banking Group
Limited ABN 11 005 357 522 by a
duly appointed attorney in the
presence of:

o - i
Signature”of Witness Sigrature of Attorney (1 have no
notice of revocation of the power of

Toker doee

attomey under which [ sign this
document)

AATHIAE  SeeTR .

Name of Winess/pleass print)

CXDIZ730837_3

Name of Attomsy (please print)
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