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Appendix 8 - Historical financial performance

Detailed below s a8 summary of the comparative balance shests and profit and loss
statements of the Company, extracted from the Company’s books and records, for the
previous four financial years (2009, 2010, 2011 and 2012).

Revenue from ordinary activities

Gther revenus

Gross income

Expenditire

Adiministration charges

Chenges in {air velue of Investment in joint venture
Dapreciatioh expense

Dirgetors Remuneration

Emptoyment benefit expenses

Finance eosts

Other expenses for ordinary activitias

Share of net profit of squity accounted Invastment
Totat sxpenditure

Profii/(lcss} before Income tax

Income fax credits/ (expense)

Profit/{loss) for the perind

87,624

7,001,348

57,658

8,822,808

58,830

58,185

7,058,872  B874,266

(8,165,118)
{650,000)
0

D

0

{80,084
{3,518,737}

298 BR0

(4,851,818}
4}

o

o

0

(57,9583)
(3,031,402)

(776.480)

16,054,209 13,655,402

(8,903,456) (3,578,004)
{256,703) 0

0 0

[ 0

0 0

{23,804) 120,414}
{8,820,671) (8,710,381
267,805 168,180

(7,186,100 {8,B17 692}

{15,776,428) {13,545,629)

(137,137) 186,574 274,781 105,778
45,533 {39,474) (92,085) (52.697)
(91,204) 147,400 182,666 53,076
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preray
Current assats

Cash end cash eguivalents
Trade and other recelvables

Cther assats

Total Current Assets

MNon-Gurrent Assets

investments in assoclates

investments asocunted for using the aquity method

Investments in subsidiarios
Investment properties
Daferrad Tax Asset

Property, plant and eyuipment

Tota) Non-Cunrent Aseets

Total Assets

Liakititles
Current Liebilities
Trade and other payables

Ingome Tax Payable

Iinterest-bearing ioans and borrowings

Totai Surrent Lisbilities

NonCurrent Hablllities

Deferred tax fiabilities

Total Non-Current Liablities

T9 » FTl Consutting, LLP.

1,108,041 1,284,597 1,061,690 1,089,430
762,360 1,187,883 1,143,084 726,879
14,223, 27,781 27181 26,738
1,886,622 2,807,271 2,231,825 1,813,045
- 4,467,785 4,631,027
5,406,835 4,336,952 . N
544,747 544,717 544,717 544 717
1,088,203 1,066,203 763,500 768,500
- BSA14 89,144
7,017,765 5,947 B72 5,871,113 6,035,255
8,903,377 BAGE,143 B,102938  7,B4E.300
235,670 108,364 82,457 226,959
131,504 340,184 154,813 45,398
1,082,011 - -
1,895,182 448,555 237,370 272,887
1,168,422 867,408 BS3,695 900,098
1,168,422 867,405 893,699 900,988
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Total Liabilties

Net Assets

Equity

Contributed equity

Regserves

Reteined profits

Total Equity

2,663,604 1,318,860 4,135,088 1,173,385

6,338,773 7,138,183 6,974,865 6,674,845
2 1,032,012 1,032,042 1032012
- 6,107,173 -

6,338,771 - 5,939,857 5,642,833

6,938,773 7,139,183 6,971,868 6,674,046

BO ¢« FTI Consulting, LLP.
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Annexure 9 -MIF Litigation Summary

Bruce & Anor v LM Investment Management Limited
{Administrators Appointed) & ors
Queensland Supreme Court Praceeding 3383 of 2013

Summary of Court Proceedings

1. Background

il General

On 19 March, 2013, Ginatie Muller and John Park of F7l Consulting (Australia) Pty Limhted (“FT1™)
were appointad administrators of LM investrment Management Limited (Administretors
Appointed) (“LEMIM"),

LMiM is the responsible entity of, relevantly, the LM First Mortgage income Fund {"LMPMIE™).

12 Suspension of AFSL

On 9 April, 2013, ASIC suspended LMIM's Australlan Financlal Services [jcence, pursuant to
sB18B{3){b) of the Corporations Act {*Act™.

Howsver, pursuant to s315H of the Act, ASIC specified that the ficence continued in effect as
though the suspension had not happened:

{a) for the purposes of the provisions of Chapter 5C (Managed Investment Schemas) and

Lhapter 7 (Financial Services and Markets) other than the provisions In Parts 7.2,
7.3, 7.4 and 7.5; and

(k) regarding the provision by LMIM of financial services which are reasenably necessary
for, or incidental to;

{i} the transferto a new responsible entity;

{Il) investigating or preserving the assets and affairs of; or

{iily winding up of,

the LM First Mortgage Income Fund, the LM Currency Protected Australian incoma

Fund, the LM Institutional Currency Protected Australian income Fund and four other
funds.
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2 Court Proceedings
21 Bruce Griginating Application

On 15 April, 2013 an ofiginating application was flled In the Supreme Court of Queensland by
Mrand Mrs Bruce, unit holderst in the LMFMIF. It was served on LMIM on or about
49 April, 2013,

By it, Mr and Mrs Bruce sought the following orders:

{a) pursuant to s.801FN and 801FP of the Act {or alternatively, regutation 5C.2.02 of the
Carporations  Regulations 2001 (Cth)) ("Regulations™), that Triiogy Funds
Manzgement Limited (“Triogy™) (or such other company as the coun determines
approptiate) be appointed temporary responsible entily of the LMFMIF;

)] alternatively, pursuant to s.80 of the Trusts Act (Qld} 1873, thal Trilogy (or such other
compaty as the court determines appropriate} be appointed responsible
entity/trustee of the LMFMIF until further order of the court or an extraordinary
resolution of the Income Fund's members providing for an alternative appointment.

Tiilogy agreed to indemnify Mr and Mrs Bruze for the costs of the proceeding. Mr and Mrs Bruce
did not attend court. Several officers of Trilogy swore affldavits and attended court

2.2 Shotton Application

On or about 28 Aprif, 2013, Mr Roger Shation, ancther untt holder? in the LMFMIF, filed and
served an application seeking the following orders:

(a) pursuant to s.801NF({1} of the Act, that David Whyte (or such other person as the
Court may deem appropriate} be appointed to take responstbliity for ensuring that the
LMFMIF is wound up in accordance with its constitution;

{b pursuant to 5.601ND of the Act, LMIM (in its capacity as the responsible entity of the
LMFMIF), be diracted o wind up the LMFMIF;

{c) such further directions as the court thinks necessary about how the LMFMIF ought to
e wound up.

2.3  ABIC Imtervener Application

On 3 May, 2013, the Australian Securities & Investments Commission intervened In the
proceeding and filed an interlocutory application seeking the foliowing orders:

(&} pursuant to s.601ND(1) of the Act, LMIM be directed to wind up the LMFVIF;

() putsuant to s, 60INF(4} of the Act, Derrick Vickers, Danyl Kirk and Gregory Hall (each
of PricewaterhouseCoeopers), be appointad 1o take responsibility for ensuring that the
LMFMIF is wound up in accordance with it constitution;

{c) pursuant to 5.11018{1) or s.801INF(2) of the Act, Mr Vickers, Mr Kirk and Mr Hall be
appointed as joint and several receivers of the property of the FMIF,

* Mr and Mrs Bruce hold approximately (0.03 %) of the total value of units in ths LMFMIF.

* My Shotton holds approximately {0.06 %) of the tolal value of vmits in the LMFMIF

82 = FT1 Consulting, LLP. CRITICAL TRINKING AT THE CRITICAL ThivE ™
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ASIC also sought orders enciliary to those orders.

LMIM, 1n ifs capacity as responsibie endity of the LMFMIF is the First respondent to each of the ‘
three applicatlons. The members of the IMFMIF were the second respondents to the
applications.,

3. Chronology of Proceeding

3.1  Applications

The Bruece originating application was originally set down to be heard on 29 April, 2013.
Howevar, that hearing was unilateratly changed hy the solicitors for Mr and Wis Bruce speaking
with the court registry, 1o 2 May, 2013,

On 2 May, 2015, P. Lyons J ordered that the Shotton appiication be heard on 13 May, 2013 and,

subject to the discretion of the trial judge, thel the Bruce originating application be heard on the
same date,

In light of afftdavit material served 3 May, 2013, on 7 May, 2013 the First Respondent sought
ant obtained an adjournment of the hearing of the applications untll 15 Jyly, 2012, for three
days, which wers the next avaliable court hearing dates.

3.2 Subpoenas to Produce

On 30 April, 2013, subpoenas were isgued by the Supreme Court of Queensiand on behalf of the
First Respondent, directed 1o Trilogy, Piper Aiderman (Mr and Mrs Bruce's and Trilogy's solicitors),
Ms Amanda Banton {the partner with the conduct of the matter at Plper Alderman), KorcaMentha
Pty Limited and My Winterbottom of KerdaMentha Pty [te.

Appiications by Trilogy, Piper Alderman and Ms Banton to set aside the subpoenas were 3
unsuccessiul and documents were subsequently produced.

On or about 28 lne and 1 July, 2013, subpoenas were Issued by the Suprems Cournt of
Queensiand on behall of Mrand Mrs Bruce which sought a wide range of categories of
documents. At a hearing to set aside the subpoenas, the categories were amended to reduce
the scope of the documsnis sought. Nonetheless, a large number of documents were stil
required {0 be produced by FTT and LMIM in response to the amended subposnas.

A, The Heating

Uttimately, the hearing of the Originating Application, the Shotton Application and the ASIC
Appilcation was held on 15, 16 and 17 July before Dalton 1,

Her Honour has reserved her decision.

Prior to the hearing, written submissions wers filed on behalf of sach of the parties, which were
supplementad by oral submissions during the hearing.

A number of issues were covered by the four parties, over three days,
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The main arguments for each of the parties are summarised below, 10 provide an overview of the
positions of the parties. The summaries are not exhaustive, comprehensive lists of all the
arguments that were raised.

Copies of the full ranscripts of the hearing are avaifzble from Auscript, via the Supreme Court of
Queensland.

4.1 Bruce Submissions

(&)

(i)

{5)

(d)

(g}

84 + FY| Consutting, LLP.

Trilagy should repiace LMIM as the responsible entlty of the LMFMIF because:

{i} LMIM does not have an Australian Financial Serviees Licence that
meets the reguirements of s.BO1FA of the Act, because the terms of the
suspended AFSL. are such that LMiM is not able to “operate” the scheme
v the required fuli scepe, The word, “operate” rmeans to operate with the
full suite of powers and dutles of the scheme;

(i} the power under 5.801FN of the Act for g registered member to

apply o the court for the appointment of & temporary responsible entity
under 5.801FP has been enjivenad;

(i} the appoirntment of Trilopy as a respongible entity is “in the
interests of members” under s.801FP;

regulation 5C.2.02 of the Corporations Regulations provides an alternative basis
upon which Trilogy may be appeinted as the responsible entity. The appointment of
Tritogy under regulation 5C.2.02 is necessary to protect the interests of members;

other grounds upon which LMIM's AFSL Is liable to be suspended or cancelled are:

M LMIM had not icdged the scheme's financial report for the
haif-year ending 31 December, 2012 by 15 March, 2013, and

{ii} the administrators are investigating whether the prepayment of
managements fees alters the Net Tangible Asset reguirements of the
AFSL;

LMiM's AFSL is still susceptible to canceilation because ASIC has not said it wifl not
cancel It ASIC has ssid & is not right 1o have an insolvant cormpany as responsible
entity and LMIM Is heading towards insolvency. [Uis & condition of the AFSL that the
responsible entity be abte to pay their debts as and when they fell due. The court
should not lend s aid to enable a bankrupt to continug as responsible entity;

if Trilogy is the responsible entity of the LMFMIF, there is not a cenainty of insolvency
of the responsible entity, which means the AFSL held by the responsible entity is not
under risk of being cancelled and there is pot a responsible entity which seems to
have engaged in deterlorating relatlons with the regulator,

the LMFMIF should be wound up;

the Bruces are opposed to the sppointment of receivers. The LMFMIF is not insolvent
but Is [Higuid;

DRITICAL THIRIING AT THE CRITICAL THME 1
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{h)

(k)

{n)

o)

{pj

85 « &1l Consufing, LLP

recelvers should not be appointed to the LMFMIF, including for the reason that doing
s0 would introduce unnecessary costs;

in relation to the meeting of members to consider and vots upon the reselutions to
remove LMIM as the responsible entity and appoint Trilogy as a temporary
responsible entity of the EMPMIF:

{) the mesting was not called upon a proper statutury basls;

(ify the mesting was only calied by the custodian of the assets of the
LM Currency Protected Australian income Fund {which is &8 member of the
LMPFMIF), at the direction of LMIM, to generate evidence for the purpose
of the hearing and to achleve a forensic advaniage;

(i3 the meeting was calied upon an artificial basis, which was not
disclosed to members of the LMFMIF

{iv) Trilogy did not consent to being appointed as the new responsible
entlty as a result of the voling at the mesting;

v Trilagy preferred the issue to be determined by the court

members of the LMFMIF were not told, but should have been 1oid, ASIC's views that
the meeting of members was called for an ulterior purpese for forensic advantage,
was 2 waste of money and lacked utility;

if Trilogy is appointed as the temporary responsible entity of the LMPMIF, it is obliged
to call 8 mesting of members within 3 months to appoint 8 permanent rssponsible
entity and at that tme a valild meeting could be called to canvass the views of
members, which may lead to a different outcome to the outcome of the meeting of
members on 13 June, 2013. No other relief that is sought provides the opportunity
for members {0 have a say;

under the LMFMIF constitution LMiM, as responsible entily, is entitled to charge s
managemant fee of up to 5.8% {including G5T) of the net fund value:

the voluntary administrators have not obtained updated valuations of the assets of
the EMFMIF, which would allow a higher calculation of management fees:

the management fee when LMIM was the responsible entiy prior to the appointment
of liguidators, was higher in vaite than perhaps it should have heen, which may give

the LMFMIF & claim against LMIM and/or a claim against LM Administration Pty Lid
(“"LIMA");

although the administrators have sald they do not intend to charge the management
fee, there is no document 1o record that arrangement. In relation to LMA, it wouid not
be in its interests, or in the interests of LMA's creditors to glive away that right;

the fees Trilogy will charge have been put into evidence, at & set rate cascading down
as the assets are realised. Trilogy will charge the lesser of the 1.5% It has sald it will
change and 5% under PWC's rates;
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(o

n

(s}

88 « F7] Consulting, LLP.

the work that has been underaken by the voluntary administrators since their
appointment can be used by Trilogy if it Is appuinted as the temporary responsible
entity of the LMEFMIF, so that work will not be wasted or duplicated;

the risk of increased costs if LMIM remains the responsible enfity is greater than the
risk of increased costs if Trilogy is appainted as the temporary responsible entity;

the volutitary adminisirators have not investigated potential claims against LMIM and
tis former directors in reiation to, for example;

) the amendmente made fo the LMFMIF constifution, that
permilted the increase of the loan to value ratio for Investments by the
LMEMIF, which was inaprpropriate; and

(i) reiated party trensactions;

priol to the appointment of the administrators, there has been an increase in the loan
1o value retio and there were related entity payments;

Trilogy is the respongible entity of the LM Wholesale First Mortgage Income Fund and
therefore owns 20% of the LMFMIE. If Tritogy is the responsibie entity of the LMFMIF,
it must act in the interests of the unitholders and would pursue all approprizte
clalms.,

contrary 1o the suggestion made in the proceeding, Trilogy is not insolvent;

Trilogy should e permitted to undertake the winding up of the LMFMIF because #t is
an experienced responsible entity. it is famillar with other schemes and is
experienced in property of the nature of the assets of the LMFMIF and its sort of
mortgage portfolic. Tritogy ts familiar with the LMFMIF as it has been looking at it
since 2012;

LMIM is facing substartial potential conflicts:

) as responsible entity it must act in the interests of members of
the main fund;

{1 as responsible entity of feeder funds, tt must act in the interests
of members of those funds;

(it when LMIM goss into liguidation, there will be duties owed to
creditors, which are not necessarily coincident with duties owed to
unitholders;

the conflict lssues are not present if Tellogy is appointed as the responsible entity of
LMFMIF;

the gceess to the books and records that was offered 1o the solicitors for the Bruces
and Trilogy by the solicitors for LMIM is not the same as If Trilegy was acting in the
role as responsible entity;

CRITICAL THINKING AT THE CRITICAL TIME %
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4.2 Shotton Submissions

(&)

{c)
(dh)

{e)

87 » FTi Consulting, LLP.

Mr Shotton does not support the appointment of Trilogy to replace LMIM as the
responsible entity of the LMFMIF, including because:

] there Is no stawtory power to appoitt Trilogy as the new
responsible entity. The lurisdiction is not eplivened becsuse the LMFMIF
has a current responsible entity and an AFSL;

(1 Trilogy has not identified any good reason why a new responsible
entity should be appointed;

(it the LMFMIF should be wound up;

fiv) a new rasponsible ertity would be entitled to charge up to 5.5% of
the value of the assets under management {sald to be approximately
$300 million}. Althcugh Trliogy has said it whl charge 3 management fee
of 1.5% per annum, doing so is hot in the interests of members;

v the members voted at z mesting of members on whether Trilogy
should be appointed as the new temporary responsible entity and that
resolution was resoundingly defeated;

{vi) save for possible conflicts that have been Indentified, there is no

good reason © appoint a new rasponsible entity. It is not in the interesis
of members o do sg;

{(viiy  winding up the LMPFMIF will avold the costs of undertaking an
annual audit;

{vliiy  the appointment that is sought is as a temporary responsibls

entity ordy. A further meeting will be required 1o appoint a permanent
responsible entlty, at further cost;

(ix} Trilogy is not an appropriate new responsible entity as it has o
conflict of imerest because it Is also the responsible enthty of one of the
feeder funds into the LMFMIF, namely  the LM Wholesale First Mortgage
income Fund. This is also relevant to any claims brought in the future
against LMIM and any of its directors;

the voluntary administratots have informed the count of their intention to wind up the
LMIFMITF,

the identity of the responsible entity is a matter within the discretton of the courg;

the LMFMIF should be wound up by LMIM, acting as the responsible entity of the
LIVIFMIF, upon the ground that it s just and equitable 1o do so;

thers is ho limlt on the matters which the court may take into account in determining
whether to appoint & person other than the responsible entlty to conduct the winding
up, other than that the power must be exercise by reference to the subject matter,

scope and purpese of the legislation which created i (namely the LMFMIF
constiutiony;
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(%

&

(h)

BE » FTI Consulting, LLP.

FTl should not conduct the winding up, because of possible corfiicts of interest,
inctuding in relation to:

iy the management fee structure;

{n the feeder fund potentiai conflict as LMIM is also the responsible
entity of the LM Currency Protectsd Australian Income Fund and the LM
nstitutional Currency Protected Australian Income Fund;

(i LM Administration Limited, as FT1 is also the administrator of it;
{iv} the Investlgation of relatsd party transactions;

il ls necessary In the interests of members to have Mr Whyle appointed, because of
the potential conflicts Mr Shotton has identified,

in seaking the appointment of MrWhyte as the person to teke responsibility for the
winding up of the LMFMIF, Mr Shotton s relying upon & similar approach taken in the
decision of Fguitifrust Limited v The Members of the Equititrust Income Fund [201.1]
QSC 353;

a special purpose tiquidator could be appointed;

the caplial distribution to members should not nave been paid and the funds should
instead have besn applied 1o reduce the debt owing to Deutsche Bank;

i Mr Whyte Is appolinted to conduct the winding up, he will Utitise as much of the work
undertaken by FTi as possible, to avoid duplicating the work and costs;

the fact the administrators have been working in that role for & few monthes should
not be treated ms reflecting they are entrenched in that position o precluds the
appointment of Mr Whyte.

ASIC Submissions

the Bruce's application should be dismissed because there is no statutory or other
basis upcn which the court can order, oun that application, the change of the
responsibie entity to Triiogy;

sB0LFA does not require an AFSL to permit the Tull exercise of sil powers provided
undar the constitution of the scheme;

as long as the AFSL held by the first respondent permits those acts which constitute
“the management of or the cenrying out of the acliviies whick constitute” the
LMFMIF, then it will permit the first respondent 1o operate the | MFMIF;

the first respondent has met the requlrements of s801FA and acoordingly the power
pranted to the court under s801FN is not availabie;

Regutation 5C.2.02 should not provide an alternative avenue of relisf for the
Originating Application;
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)

(&

U

89 » FTi Consutitng, LLP.

there is no ability for an application ty a minority of scheme members under s80 of
the Trust Act.

the LMFMIF should be wound up because;
(i} the LMFMIF has been closed since 2009;

@i the annual report for the year ending 30 June, 2012 indicated
thet during the reporting peried the first respondent announced that the
LMFMIF would nof reoper;,

(Hi) the first raspondent has determined under s60INC of the Act that

the purpose of the scheme cannot be accomplished and that it shouid be
wound up;

{iv) the suspended AFSL permits only the transfer to another
responsible entity or the winding up and as LMIM Is not retiring as the
responsible entity, the only available opiion Is to wind up the LMFMIF:

the winding up should be carrisd out by ASIC's nominaes betause:

&) the “zealpusness” of LMIM's response to the Orginating
Application appear to have distracted it from focusing on the interests of
members and complying with its suspended AFSL;

{if} LMV has rejected the opportunity to enter Into an enforceable
undentaking proposed by ASIC;

(i) the person(s) responsible for the winding up shouid be
appropriately independanit to ensure that the winding up proceeds in the
most efficient and cost effective way 1o provide the best chance of
achieving the maximum return for investors;

in refation to the mesting of mambers:

) the use of the procedures in Part 2G4 of the Act was
inappropriate;

{ii) the meeting had to be called by a person who could cast votes on
the resolutions. The meeting was called by the custodian, Trust Company,
which is the gustodian of the LM Currency Protectad Australian income
Fund. LMIM 15 the responsible entity of the LMCPAIF. The responsible
entlty and its associates are not entitled to vote. Trust Gompany is an
associate of LMIM. Trust Company requisitioned the meeting at the
direction of LMIM;

{iv) the meeting was not a meeting calied under s.601FL because
LMEM did not intend to retire as the responsible entity of the LMEMIF;

{v} the administrators’ level of engagement inthe adversarial process
is surprising;
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)

80 « £Ti Congulting, LLP.

{vi) the calling of the meeting of members was not authorised by the
suspended AFSL;

(vity  the notice of meeting was misieading, although this submission
was substantially withdrawn;

in relation to the notice of meeting provided 1o members:

{ the notice states that ¥ & liguidator is appointed, and assuming it
is the adminisirators, they will have powers of clawback that Nguidators
have, to undo transactions which have been enterad into by the company.
That is mislsading. They are noi liguldators. Anything recovered in so
calied clawback transactions goes to the responsible entlty. There is no
reason to assume there are such claims. |t was misieading 10 suggest
that this was some benefit without actually identifying or having made
enquiries about that facts that thers might be such claims;

(i the notice of meeting did not say LIMIM had an interest in
continuing to be the responsible entity of the LMFMIF, because it would
have heen entitlied to fees;

the responsible entity is a frustes of the LMFMIF for members. Faced with the
application by Trilogy to replace it, LMIIM should have come to the court for advice as
to whether or not it should close the Trilogy application. If & had done so, it would
have been toid to call a meeting at which it said it wanted 10 resign, or to wind up the
fund and would have avoided fighting the application as { has done, ai the expense
of the LMFMIF,

the litlgation has not been defended to protect members. It has been done by a
responsible entity who was required 1o retire fighting a person that wanted to take its
place;

ASIC is concerned that the “zeatousness” of the first respondent’s conduct of the
progeeding Is dispropertionate 1o the extent to which the interests of unit-hoiders of
the scheme are likely 1o be advanced, as evidenced, for example, by the volume of
affidavit material produced;

section L101B of the act is invoked by the first respondent's breach of 8.320 in
failing to lodge a financial report for the half year ending 31 December, 2012, by
15 March, 2013;

the fees proposed to be charged by Messrs Vickers, Kirk and Hall are significantly
iess than the fees proposed to be chargsd by the administrators and by Mr Whyte;

the insolvency practitioners proposed by ASIC have not been criticised by any party.

CRITICAL THINHING AT THE CRITICAL TIME ™

313



REPORT BY ADMIMISTRATORS LM Investment Management Limitted (Administrators Appointed)

4.4 First Respondent's Submissions

The submissions below have been set out for to refiect the subm/ssions made |n response to the
other parties’ submissions.  However, a number of points made on behalf of the First
Respondent related to submissions made by more than one parly.

(&) the first respondent’s primaty position is that all the applications against it shouid be
dismissed;

4.4.1 Re: Odginating Application by Mrand Mrs Bruce

(a} there Is no statutory basls to order that Trilogy replace LMIM as the respansible entity i
of the LMFMIF, under the Act or the Regulations; ‘f
L
{b) aven if there was, the discretion contained within 5.801FP maans such an order [
should otly be made when it is in the Interests of members to do s, which is not the !
present case;

(c) Mrand Mrs Bruce did not ralse any complaint about LMIM &cting as responsible

entity in the thvee yoars after 2000, when the LMFMIF ceased accapting new
Inveatments and froze the redemptions. i they did have conserns during that time,
the concerns would not survive the appointment of the voluntary administrators. The

evidence does not support any sound basls for the concems expressed by Mr and
Mrs Bruce;

(d} the primary basis upon which the Bruces (and Trilogy) now rely is the assertion that
an independent party is required to investigate potential claims against LMIM on
behalf of the mambers of the LMFMWIF;

{e) The administrators have a statutory duty to investigate the conduct of the directors of ;
LMIM. They are currently undertaking those investigatiohsa;

{f) Trilogy has standing to bring proceedings against LMIM and its former directors,
there Is sufficient evidence. However, the Bruces and Trilogy want investigations thay
wish to pursue to be funded by ail members of the LMPMIF and Trilogy wishes for its
fees to be paid by the other members of the Fund, for investigations it wants
conducted in the interests of the Fund, of which It will be the responsibie entity, if
appointed,;

(g where a member assents a clalm against a responsibie entity, then primarily, the 1
member should investigate and substantiate that claim;

Q)] the suggestion that LMIM suffers from a confiict of duty and duty or duty and interest,
bacause of related party transactions, has no foundation;

m the constitution of LMIM has provided Yor the payment of management fees by the
LMFMIF to LMIM. There is no evidence, nor any expression of concem by any
witness, that the fees were ever exceedsd:

i complaint is made regarding amendments made to the LMFMIF constitution, in
relation to the loan to value ratio. There is no suggestion that any of the loans made
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by IMIM were made in breach of the provisions of the constitution. Property vatues
on the Gold Coast have deciined, which has adversely affected loan to valus ratios:

the ASIC reguiatory guidé upon which Mr Woad, on behalf of Trlilcgy relisd, regarding
lean 1o value ratios has no force of law. Additlonally, |t refers to the ioan to value
ratios #t the time the logns were made;

atthough the atdministrators have not closed their minds to the matters of concern
asserfed by MrWeod, nothing has yet emerged from  their investigations to
substantiate those concemns:

gt least at this stage, there Is insufficient evidence to esiablish:
(M the members of the LMFMIF have any clalms against LMV

(i) Trilogy hes been precluded from investigating the alleged claims
by being unable 1o access the books and records of LMiM;

{iil) the administrators are unwiling or wunabe themselves to
investigate the matters raised by Mr Wood:

{iv) the appointment of a new responsible entity to investigate the
matters raised by MR Wood is necessary or in the interests of members:

LMIM I8 not In breach of the net tangible asset reguirements of its AFSL ASIC has
not taken any action regarding any purpored infringament, The contention that the
net tangible asset requirernent has been contravened 15 based on an erroneous
assumption. The opinion of the Bruce's expert witness about the net tangible assert
position is based upon assumptions which have not been proved;

there is no evidencs 1o suggest the assets of the LMFMIF are in jeopardy;

LMIM, through the administrators, has the benefit of detajed knowledge of the
LMFMIF and Its assets. A substantial amount of work hias been uhdertaken by the
administrators and thelr staff in reviewing the affairs of the LMFMIF, including a
detalled review of the individual assets of the LMFMIF. They have developed a plan
for the development and disposal of those asssts, repayment pf the foan facifity with
Deutache Bank and a return of capital to members within the shortest possible
timeframe;

it 2 replacement responsible entity is appointed, there Is fikely fo be a significant
duplication of work and wasted costs as the new responsiple entity becomes
informed about the matters alrsady known to the LMIM, &s responsible entity, via the
administrators’ work;

if Trilogy wae appointed as the new responsible entity, in order to go Info possession
of property to enforce LM!V's securities, it would need to appoint qualifted person,
regdistered liquidators, as receivers and controliers, which wolid incur costs in
addition o the management fee of 1.5% Trilogy proposes to charge as responsible
entlty. If LMIM remained as the responsibie entity, the administrators see no nead to
incur the cost of other insolvency practitioners;
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REPORT BY ADMINISTRATORS LM Investment Management Lim ke {(Administrators Appointed)

(s}

)

(W

(v}

(w)

)

{v)

(as)

(ab}

43 -y Consulting, LLP.

the administrators have swoth evidence that they do not inteng to charge any

management fee and will charge only their usual rates (which wifj he sublect to review
by creditors and the cours);

the court has the benefit of the views of members on whether LMIM should be
removed as responsibie entity and replaced by Trilogy as responsible entity of the
LMFMIF. Members who attended the meeting of members on 13 lune, 2043 votag
overwhelmingly agalnst each resolution;

there can be no réasonable criticism of the meeting of members being called, The
meeting of members wes convened for ihe Purpose of proviging members with an

the identity of the respensible entity of the LMFMIF is an Impottant matter angd Itis
ertirely appropriate to consult members aboyt their views;

Triiogy had the opportunity to provide membears with information for the purpose of
consldering the resolutions;

by withdrawing its consent to be eppointed ag the responsible entity of the LMFMIF,
had the vote carried that resaiution at the meeting of members that wag held, Trilogy

Trilogy has ciaimed that if jt was appointed as g temporary responsible entity, then
within 3 months it would calt a meeting of members, at which time the members’
views would be obtained as the identity of the permanent responsible entity,
However, that will only ocour if the litigation braught by the Bruces is auceassiy, in
fact, the meeting called by the first respondent was the only Opportunity for membars
ta decide between Trilogy and LMIM to act as the responsible entity of the LMFMIF.
Accordingly, the criticism about the calling of the mesting is misconceived:

the evidence Suggests the originating application was brought with g view 1o
commencing legal proceedings against LM, The solicitors fgr Mr and Mrs Bruge
also act for Trilogy. They have advertised that they intend to bring a class action

Bgainst LMIM. Trilogy has provided an indemnity to the Bruges for the costs of the
originating application:

the Jurlsdiction of the GOt 1o appoint Trilogy as temporary responsipig entity has not
been engaged and even i ft had, discretionary factors heavily weight Bgainst making
such an order:

the originating application in respect of the Trusts Aot is not Pressed by the Bruces,
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lleation

LMIM does not dispute that the LMFMIF should be wound up. The question is whether that
winding up should be conducted by LMIM ({through the Administratore) or by a new insolveancy
practitioner appointed wmder 8.60INF of the Act, to take responsibility for ensuring that the
TMPMIF s would up in accordance with its constinution;

section BOINF(L) confrms a discretion of the Court to appoint & person o teke
responsibility of the winding up of the schems, but only if the Court thinks it is
"necessary” t0 6o S0;

the words in s.80LNF(1), "take responsibliity for ensuring that the scheme is wound
up in accordance with its constitution” change their shape as the circumstances
require. Combined with the word “necessity”, s.601INFI1) s directad at extreme
circumstances;

 the suggesiet appointed under s.601NF{1) will be “necessaty” only in circumstances

where 1t has been demonstrated the responsibie entity, for some reason, is unable or
unwilling to wind up the scheme in accordance with the constitution and any relevant
pgrders;

no party has shown that an appointment under s.601NF(1) is necessary. LMIM Is
under the contrel of administraters who are experienced inscivency practitioners and
independent of former management of LMIM;

similarly, s.B0ANF(2) provides that a court may give directions about how & registered
scheme is 10 be wound up if the court thinks itis "necessary” 1o do so;

the power to give directions about how a registersd scheme Is W be wound up,
contained in s.601NF(2) is not the kind of languasge that would ordinarily be
assotiated with a2 grant of a powsr fo the Court io alter propristy refationships in
relation to property by imposition of & receivership and to create compulsory agency
relationships between the responsible entlty and third partiss. A receiver takes
control of property to deal with it to effect the purposes of the appointment, ypicelly,
to realise the assets under the receiver's control 8s agents of the owner and to pay
the proceeds to the persons entitled. A receiver appointed under s.601NF{2) wouid
be an agent for the responsibie entity. However, there is no suggestion that LMIM
would be In any way incapable or inappropriate as a person © perform the {asks that
could otherwise be undertaken by a veceiver. Accordingly, the role of a receivar tdoes
not add anything to what could be done by LMIM.

doing alt the sorts of property management and reailsation work that is done by all
kinds of insolvency practitioners and can be done by MM under its cumrent
administrators ov liguidators, should they become appointed. The only point at which
the receiver appears to do something that is differant s In conducting litigation, not
generaily, but specifically, against LMIM;

the whoie receivership structure Is directed at creating an advantage for the unlt
holders in one respect and that is if it comes to a situation where LMIM, as
responsibie entity, wants to sus LMEM in %5 personal capacity, That Job would be
done by a recslver, otherwise, everything that Is to be done by the receiver could
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convenlently and properly be done by LIMIM, without the receivers. The relief that is
sought overreaches. A simple and onoce and for all mechanism to dsal with the
possible conflict, f it arises, has been proposed by the administrators, namely, o
appoint a special purpose llguidator to the company, the Houidation baing the
Hquidation of all of its assets other than the assets that it has es a responsible entity:

Mr Shottan has not demonstrated any basts for hls concern about the independence
of the administrators. The administrators have a statutory duty to investigate the
conduct of the directors of LMIM and are cumrently undertaking those investigations,
The administrators have a statutory duty to investigate the conduct of the direciors of
LMIM and are currently undertaking those investigations, The administratars have no
difficultly investigating and pursuing arguabie and costs effective ciaims against any
current or farmer offisers of LMIM. Although the administraiors have not closed their
minds to such matters, nothing has yet emerged from thep investigatiors to
substantiate any conearns, I any conffict between LMIM and [MFMIF arises, the

administrators are wiling 1o seek to appoint special purpose llguldators to the assets
of LMIM;

there is ne suggestion that LMIM, being in control of the asseis of the LMFMIF, is
putting them at risk in any way or undertaking any mismanagement;

since their appointment, the administrators have not caused LMIM to charge any
maragement fee from the asseis of the LMFMIF and nor do the administretors intend
o cause LMIM fo charge the LMFMIF such menagement fees in the future;

Mr Shotfon has complained about the capital distribution recently paid to members of
the LMFMIF. However, that capltal distribbution was paid because:

0] using that money would not have reduced the Interast payable under the
Deutsche Bank facility; and

{iiy LMIM had informed members, prior to the appointment of the
administrators, that the distribution would be paid and the administrators
expected that many members had budgeted to receive those funds.

No other member hias complained about the Interim capital distribution;

Mr Shotton has assarted that UMIM is a significant debtor of the LMFMIF, so that the
interests of the responsible entity in winding up the LMFMIF would be in conflict of
the Interest of members. Howevet, thers Is no evidence that LMIM is a significant
debtor of the LMFMIF. No such indebtedness was recorded In the audited accounts
of the LMFMIF as at 30 June, 2012 and a management balance shest for the

LMFMIF, as at 31 March, 2013, shows that the LMFMIF actually owes EMIM a small
sl

Mr Shottor asserts that it is not appropriate to put the recovery of bad loans in the
hands of the party (LMIM) which arranged the loans. However, the administrators are
experienced insolvency practitioners who are independert from the directors of
LMiM. Mr Shotton has not iderttifisd any valld basis to Impugn the conduct of the
administrators in managing the affairs of the LMFMIF since their appointment and,

. ufiimately, resolving to wind up the LMFMIF;
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MrShotton's assertions that the administrators have delayed the hearing of
Mr Shaotton's application is rejectad. The proceedings were subiject to several lengthy
directions hearings and the need Tor adiburmments was ceused by the late delivery,
on two occasions, of affidavit material by the Bruces;

against the weak arguments raised by Mr Shotton for seeking the appointment of an
Insolvency practiioner under s.B801ANF the Court must consider the potentiat
detriment that wouid be caused to members if such an appoiniment was made,

the toss of knowledge which the administrators and their staff have acgquired
concemning the affairs of the LMFMIF and the appropriate strategy to be adopted In
winding up the LMFMIF, would be g significant detriment Any practitioner appointed
under 5.801NF would necassarlly have to spend time undersking similar
investigations to gain the same level of familiarity already possessed by the
administrators and their staff, which will:

{) lengthen the winding up process;
{if) increase the costs of the winding up; and
(i} reduce the return to members,

LMIM refies on s submissions in connection with the Bruces’ application regarding
the duplication of work and increased costs associated with the appointment of
another persor;

the orders that are sought by Mr Shotton and ASIC go well beyond what is necessary
to overcome any of the difficulties that nave been the subject of the submissions;

Mr Shotion's application ought to be dismissed.

the matters that have been raised by Mr Shotton against LMIM have not established
‘necessity” for the purposes s.801NF{1) nor 5.801NF(2).

Re: ASIC Application

{c)
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ASIC's application for an appointment to be made under 5,604NF should also be
dismissed upon the same basis of the application made by Mr Shotton. i has not
heen demonstraied the appointmeant is “hecessary”,

ASIC's submissions do not go close 10 establishing that to ensure that the LMFMIF is
wound up in accardance with its constitution, It Is “necessary” tc make an order of
the Wind that ASIC seeks, LMIM is under the control of administrators, who are
experienced insolvency practitioners and are independent of the directors of LMIM.
ASIC has not provided a sufficient basis to conclude It was necessary for the Court to
make an appotntment under s.804NF(1);

the circumstances of the LMFMIF are very different to those which led Applegarth . to
make an appointment under s.80ANF{1) In Re Egquitifrust Lkd. it that case, the
proposed en masse resignation of the directors of the scheme, upon the expiration of
the insurance cover, coupled with the Tact that the Court’s jurisdiction to appointment
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a responsible antity had not been engaged, necessiiated the appoirtment under
section BOLNF{1):

{d} when ASIC suspended LMIM's AFSL on © April, 2013, ASIC specifically declared that
the lioenoe would remain sffective insofar as required to permit EMIM to wind up the
LMFMIF. Nothing has occurred since that time to justify a change in that position;

(&) atthough ASIC has refied on LMIM's failure 1o lodge half yearly accounts in bresch of
the Act as & ground for the appointment of receivers under s.132018, LMIM does not
understand that ASIC contends that the breach is a reason why it is necessary for the
Court to make an appointment undet s.801NF. Such a submission could not be
sustained, That breach occurred on 15 March, 2013, before the administrators were
appointed. It was notifled and explained to ASIC foliowing the appeintment of the
administrators. Despite that notice, prior to hringing its application, ASIC did not take
any further issue with the reported breach. The administrators have made
arranpermant for the annual finandial report for the LMPMIF 1 be preparsd, audied
and provided to members from three months afier the end of the 20413 financtal year;

{f in relation to ASIC's appiication for the appointment of receivers to the assets of the
LMFMIF under s.1101B, upon the basis that LMIM breached the Act In falling to
lodge half of the yearly accounts:

{i after leaming of the default, ASIC modified LMIM's AFSL, to
require it to elther wind up the LMFMIF or to appoint ansther responsible
entity to manage it, and gave a period of two vears within which fo do so;

{1 while the breach may enliven the Court’s jurisdiction to make an
order under s.11018, ASIC does not provide any sufficient basis for the
exercise of the discretion to appoint receivers;

(i) the power of the Courl to appoint receivers is a remedial power
directed towards the protection of asseis. Moraover, 5,11018 expressiy
provides that such an order can be made only if the Gourt is satisfied that
the order would not unfalrly prejudice any person;

{iv} while thete may be a theoretically power under 541018 to
appoint receivers of the kind that are sought, making such an order is not
a proper remedial response to the contraveniion that has been
established, which is simply a failure 1o lodge accounts in a timely way by
persons who are no longer in control of the company;

(£} any peneral eguitable power for the Court to provide relief has not been engaped.
No-one has sought relief on that basis and if it were sought it would ratse its own
questions as 1o whether it was appropriate;

h there is ne justification for an appointment of receivers In this case where thers is no
evidence the assets of the LMFMIF are in jeopardy,;

{n the first respondent rejects ASIC's criticlsm of the first respendent’s aliegad
“zealousness” in relation 1o these proceedings. it specifically denies that the
administrators, in conducting the procesding, have not kept up and done all the
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things that they had to do in relation 1o the administration of the funds. There is no
evidence to support the assertion that, Dy reason of +his proceeding, the
administrators have been distracted from properly focusing on the administration of
the Funds;

the work that has been undertgken is set out in detall in the avidence of My Corbett.
Kincludes:

) undertaking a comprehensive strategy review, inciuding a detaileg
analysis of financial and developmental positions for each asset;

) seeking, obtaining, collating and reviewing information from the
records abolut the loan and mongage arrangements, proposes for
development for each property;

{ih physically inspecting each property to;
(A understand its physical charsctetistics;
{B) assess the proposead development;

{#] identify opportunities that might be svaliable to
provide value;,

(D} consider whether the existing development
proposals are appropriate, given the appropriate timeframes,
market conditions and need to optimise returns as guickly as
possible;

{iv} developing Individua! cashflow models for each aszet, which feed
into an overarching cash flow model, which plans the entire workout of
the fund, development of the underlying propsrties to maximize
profitability and repayment in full of the Deutsche Bark facility with a
minimum of interest;

although ASIC has raised concerns about the caliing of the meating of members:

(h {MIM had the power 1o call the meeting under its constitution.
Specifically, ciause 28.1 pgives the power 10 call & meeting for any
purpose;

(i1 it would be wrong to stiribute to LMIM any improper motive in
calling the meeting of memberg;

{iif} LMIM considered tt was important for members of the LMFMIE 1o
be given an opportunity to vote on which company they wish to have act
a5 responsible entity;

{iv) the administrators completely reject the suggestion that it was
inappropriate 1o call and hiold the meeting;

i) even if the only possible conseguence of the mesting was to
agcergin the wishes of members about whether there should be a
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change of responsible entity fram LMIM to Trllogy, consulting the
members and obtaining thelr views was an entirely appropriate thing to
do, The whoie of chapter 5C proceeds on the besis that the views of
members at every vital point are significant;

{vi} on Tuesday, Z3April, 2013 there was a mesting batwoen
representatives of ASIC and representatives of the first respondent.
During the course of that meeting Ms Muller sald that she would be able
to form a view about whether to wind up the LMFMIF, within two wesks of
that meeting. On Monday, 6 May, 2013, the administrators desided to
wind up the LMFMIF. Monday, 6 May, 2043 is within 2 weeks of Tuesday,
23 Aprll, 2043;

further, the draft enforceable underieking prepared by ASIC records that:

(A) the administrators offered to cause LMIM 1o
convene meetings with the unit holders of ali of the LM funds
in & timely manner, to provide unit hoiders with an opportunity
to determine the Tuture of the LM funds guickly, efficiently and
with minimal expense to the LM funds: and

(B} atthe meetings the resolutions put to unit hoiders
- wlilinclude resotutions for:

(i) the appolntment of a responsibie
entity over each of the funds; ang

(1) whether the funds should bhe
wound up.

ASIC was planning on proceeding on the basis that the fieence was only
then very recently amended and committed the valiing of the meetings:

{viiiy it was & perfectly natural course for @ meeting of members to be
held, particiiany given ASIC was asking the administrators 1o execute an
enhforeaable undertaking to call a meeting of members to consider:

(A) winding up the LMFMIF; and
{a) the replacement of the responsibie entity.

There s no question, as far as ASIC was concerned that there should be
8 meeting of some kind. They wanted 2 meeting and asked for an
anforesable undertaking to glve rise to . ASIC has no doubt about the
power to call the meeting because under the constiiution the responsible
entity was entitled to call a meeting of members. The meeting only
sonsidered the replacement of the responsible entity;

{ix} when an applicatian is made to the court to remove a fiquidator,
where it Is only the court that has the power to do it, the court will often
direct & meeting be held 1o find out the views of creditors. Those views
have no legal operation, it is just a polt;
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(X) under the Act there are two possible routes to obtain & resolution
that wilt have legal effect:

{A) 5.601FL concems the  refirement of the
responsible entity; and

(B) 5.801FM operates where thare iz a wish of
members for the responsible entity to be removed.

A meeting calied other than under those routes that results in a resolutien
of the kind proposed is simply an expression of the views of the members,
thatis, it is a poll;

{xi) ASIC has criticised the use of 5.804FL it is the case that LMIM
did want to retire If the members votad in favour of the resoiution, Thatls
piving a purposive effect 1o the section rather than a narmow literal one;

{xliy  the mechanism that was adopied, of IMIM directing the
cusiodian to issue the request for the meating, which was said 1o enliven
5. B0LFM, was done to create the possibility that if the resolution was
passed, LMIM would be removed. That was the only purpose of calling
the meeting In that way, that is, t¢ ensure the meeting could fali within
the provisions of the Act. As state, if the meeting didn't come within the
provisions 1t would be a poll only. The whole point of trying to ensure the
mestng fell within the statutory provisions was to creste the risk that
LMIM would be removed, Once that ts undersiood, the force of the
objections made by ASIC and My Shotton disappear.

(xiiy i is said thet the calling of the meeting was merely a device to
produce evidence for the Court. That theory has no explanatory power,
LM went fo a lot of trouble to try and make the outcome of the meeting
binding if the resolution was passed. If the resolution failed it doesn’t
matter if the seclions were engaged or not; the engagement of the
sections only mattered if the resolution passes. Rightly or wrongly LMIM
went to a lot of trouble to try and engage them and that attempt is only
consistent with a desire to sse the meefings as a maechanism for giving
effect to the wishes of the members:

{xivi  ASBIC has asserted that LMIM's AFSL did not give it power to call
the meeting. In fact, the flcence extends tc the provision of financial
services reasonably necessary Tor, or incidemntal to, a transfer to a new
responsible entity and investigating or preserving the assets or affairs of
the LMFMIF, including the gffairs of & winding up. Accordingly, caliing a
meeting 1o consider the removal of LMIM as responsibie entity and its
replacement by Trilogy is plainly within the terms of the licence;

in respect of ASIC's ablection that Part 2G.4 was not properly engaged because the
meeting of maembers was called by the custodian of one of the funds, at the direction
of LMiM:
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(i LMIM has the nower under the constitution of the LMF MIF to call
a meeting. Once a meeling has been cailed, there i no power to cancel
that meeting, If theve is an extraordinary resolution of the members on a
topic such as [MIM should be removed and replaced by Trilogy as the
responsible entity, then that result will have been effective by virtue of
8.1822(2) of the Act, which cures any irregularity, unless there is
substantial prejudice to someocne, and in this case there would not have
been;

(i) for the purposes of 8,25 of the Act, the custodian was not acting "in
concert” with LMIM In calling the meeting:

(A) If the custodian was acting In exercising independent
diseretion pursuant to their powers as a fiduclary at someone
else's request, that is not "in concert”;

{B) ¥itis at their direction, it is not “in concert™;

fil} s.12 is the relevant section and it does not make the custodian an
gssociate of LMIM;

{m) although ASIC has raised concerns with LMIM about material sent to members in
connection with the meeting held on 13 June, 2013, (MM responded to those
concerns by issuing further materials to members;

{n} ASIC's allegation that LMIM has "launched a very expensive litigation”, is rejected.
The first respondent is the respondent to three applications. The issues in the case,
save for one or two exceptions and that have been disposed of, have been raised by
the other parties, nat by the first respondent. The first respondent must respond to
the matters ralsed by the other parties, across a wide range of issues. The first
respondent did not launch a very expensive litigation;

4.4 4  Re Poiential Contlicts

In refation to the arguments put by the parties regarding potential conflicts of LMIM and the
administrators:

(a) it is the sworn testimony of the administrators that they do not intend to charge the
management fee which the responsibie entity is otherwise entitied to charge under
the LMFMIF constitution;

(h) if a conflict arises because LMIM is the responsible entity of the LMFMIF and two of
the fesder funds, the administrators wil:

{n tnvestigate the conflict and the circumstances in which it arises;
(D form a view on the propsr course o take
{iii} if necessary, take legal advice;

i) if necessary, approach the court for directions;
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no money is owed by LMA tc the LMFMIF, There is a smal amount owed by the
LMFMIF ic LidA;

in rejation to the loan management services fee, If s conflict arises the administratore
and any liguidators must:

h investigate the conflict and the circumstancas In which it arises;
(i) form a view on the proper course 1o take

{ii) If necessary, take legal advice;

(iv} if necessary, approach the court for directions;

there are no related panty transactions which give rise 10 a confiict of interest, There
was no cross-examination of Ms Muller on this point;

the administratoys are entitled 1o clalm the fees for their work and there is more than
one source of funds availabie to pay those fees, 1t is the same as In the case of any
liguidator appointed to more than one company in & corporate group. ¥ elther
Mr Whyte or Trilogy is appointed to act, they will be in the same position;

any responsible entity who is responsible for selling property and realising the assets
wlll seek an indemnity from the fund for thelr proper expenses and they will be
subject to appropriate oversight in doing so;

at the moment there is B bare pogsibillty of legal actlon against the reaponsible entity
and if that maturas, those who are running 1t will,

{1} investigate the conflict and the circumsiances in which it arises;
(if) form a view on the proper course {o take

{ifh) If nacessary, take legal advice;

{v} if necessary, appraach the court for directions;

V) if necessary, seek the appointment of a special purpose liguidator
for the assets of the company in its own capacity;

there is no evidence of joint iending between the LIMFMIF and other funds;

it is possible that claims will be made and proofs of debt will be submitted by the
LMFMIF ageinst the responsinle entily. I that happens, those responsible for
operating the fund wiil have to:

{1 investigate the conflict and the ciroumstances in which it arses;
(i) form & view on the proper course to take
(i if necessary, take legal advice;

{iv) if necessary, spprosch the court for directions;

CRITICAL THINKING AT THE CRITICAL TIME ™t
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REPORT BY ADMINISTRATORS LM thvestiment Menagement Limited (Administrators Appointed)

{v) if necessary, seck the appoirriment of a special purpose liguidator
for the essets of the company in its own capacity,

{K) it woutd be a mistake To work on the assumption that the administrators or anyone
else wha is proposed for this administration, would try and bury a corflict, as opposed
to responding to it appropriately by reporting it to the oversesr, by getting advice and
seeking directions if there was no overseer. There is a lot af speculation at the
moment and confiicis may emerge, If they do, thay Wil be dealt with In an
appropriate way and, In a maore extreme solution, an appointment of a special
purpose lguidator or overseer of some kind may be approptiate,

)] however, currently, by the test of “necessity” the case ts'not made out
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REPORT BY ADMINISTRATORS LM Investment Management Limitad {Administrators Appointed)

Annexure 10 - Peter Drake
Company Shareholdings and Properties
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Section 4394(3)a)
Corporations Act 2001 (Cth}

NOTICE OF SECOND MEETING OF CREDITORS
OF COMPANY UNDER ADMINISTRATION

LM INVESTMENT MANAGEMENT LIMITED
{ADMINISTRATORS APPOINTED) (RECEIVERS & MANAGERS APPOINTED)
{the Company)

ACN 077 208 481

NOTICE 15 HEREBY GIVEN that the second mesting of creditors of the Company will be held on

1 August 2013 st Tralning Room Level 1, 3B Cavill Avenue, Surfers Paradise, Queensland, commencing
at 12:00pm.

AGENDA
1. The purpose of the meeting Is:-
a) to review the report af the Administrators and their recommendation in connection with
the business, property, affairs and financlai clirocumstances of the Company; and
) for the creditors of the Company to resolves-
i) that the Company exacute a deed of company arrangement; or
11} that the administration should end; or
1) that the Company be wound up.
2. Creditors will be raguested to fix the remuneration to be paid to the Administratars, as
calculated on & time basis, at the FT1 Consulting Standard Rates, for the perlod 1 Jjuly 2013 10 1
Aupgust 2013;
3. if the Company is placed inip Liguidation, o consider the appointment of alternative

Liguidators, if required;

4, ff the Company is placed Into Liguidation, to conslder the appoittmant of a Commlttes of
Inspaction and if required, to determine the members: and

5. Any other business properly brought before the meeting.

Creditars wishing to vote at the meeting, who will not be sttending in person or are & company, must
complete and return a Proxy Form by no later than 4.00pm on the 1as! business day prior to the
meeting, by post to FTI Censulting, PO Box 8865, GOMG, QLD, 9726, faxed to (07} 563D 5299 or email
to Stuart. Clancy@(iiconsulting.com. Aform of proxy Is *attached.

Dated this 25% day of july 2013,

) A,

Ginette Muller
Administrator

*Attech.

Our Ref. LMC_8874n31i{notoes of mgi.doc
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APPDINTMENT DF PROXY Form 532
- Regulation 5.6.29
LM investment Management Limited (Administrators Appointed} (Recevers  |comorations Aot 2001 (Cth)

& Managers Appointed) ACN 077 208 461 (“the Company”)

A insart Full Name snd Contact Detaits (plaase print)

Glven Name Surpame
Company Name Telaphone Numbey
Address

B. Appointment of a Praxy [plaase compicte)

i/We, a creitor of the Company appoint:

of

as my/our proxy, or in hig/her absence . 1o vote at the second meeting of creditors to be held
on L August 20413 at the Training Room Level 1, 38 Cavil Avenue, Surfers Paradlse, Queernsland at 12:00pm  or at any
adipurnment of that meeting.

C. Voting by Your Proxy
Option 12 If appointed as a Egngrai proxy, as he/she determines on my/our behall, 1
AND/UR *

Opton 2: If appointed as & gpecial proxy for some or sll resolutions, speclfically in the manner set put below {ploase Hek).
i

Resolution {piease specify the particular recofition) For Against Abstain
¢a) | Thatthe Company executes a Dead of Company Arangement; or [H ] ]
(b} | Thatthe Administration should end: or a I O
(¢} | thattha Company e wound up O ] O

0 0 0
£ O |
D, Signature Section fin acoordance with Sections B2A, 127 or 2600 of the Corporations Act 2001 (Cth)
Signatute of Individual or person asthorised by The common seal was affixed hereto In the presence of:
anrporate resojution to represent corporation
Print Neme: Director
Director/Company Seoretary
Dated this day of
CERTIFIGATE OF WITNERS

Please Note: This certificate is o be completed only where the person giving the proxy is biind or incapabie of writing. The
stgnature  of the creditor s not 1o be oaitested by the persoh nominated a5 proxy. 5,

of certify that the
above instrument appointing a proxy wes completed by me In the presence of and at the request of the person appeinting the
proxy ahd read o him before he attached his signature of mark to the Irstrument.

Signature of withess:

Our Ref; LMEC_B874praxy.doc
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Subregulation 5.6.4%(2)
Form 535

Corporations Act 2001 (Cth)
LM Investment Managemant Limited

(Admintstraters Appointed) (Receivers & Managers Apnointed
ACN OT7 208 461

FORMAL PROOF OF DEBT OR CLAIM [GENERAL FORM)

Jo: The Adminlstretors of LV Investment Management Limited

T, This s to state that the company was on 189 March 2013 and stlit s, justly and fruly indebted:-

TOU sttt s sssrie e ss s s st e aenn et et b brenrses s e PR batras b erer e ey e erer s easabene
{name of credltor)

O s ennarrstssce voms s et a8 st s sev e s Tt b L L AL AL s s o e e e s e mmte s oo
[address of crediton

R et st 8 8 e A et et
(ameunt owad 1o creghor)

AND s isss crem s v e ot eeramsnsese et oo een o e cants

Partleuiars of the debt are:-
¥

Date Consigarstion Amount (%) Remarks

(insert date when (state how the debt arose & (include detalis of voucher

debl arose) BHECH SUDRURING invoines & substantiating payment)

statements of account)

2. To my knowledge or belief the creditor has net, nor has any parson by the ereditor's order, had or recetved
any satisfaction or securify for the sum or any part of It except for the following: {insert particulsrs of all
secuitles held, If the securties are on the proparty of the company, a55ess tha value of those securitles,
If any bills or other negotiable sacuritias are held, show them in a scheduls in the following form).

Date Drawesr Apgaplor Amount {$...c) Rue Date

*3, Fam employed by the ereditor and authotized in wilting by the crediter to make this statement. | know that
the debt was incurred for the conslderation stated end that the debt; 10 the best of my kriowledge and
belief, remains unpaid and unsatisfied.

*3, tam the creditor's agent authotised in writing o make this statament in wiiting, | know that the debt was
incurted for the conslderation stated and that the debt, to the best of my knowiedge and befief, remains
unpaid and unsatisfied,

Dated this day of SIENGIE werirssscrrvmn rrtmnrsesis s prrasa s ene sy e

HEME et nseenens rermr s AHAress. ... "

*Delete If not applicebla. e

Our Ret, BAC_BSBT74podi.toc
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Amy Sargent

From: Trenfield, Kelly-Anne <Kelly-Anne Trenfield@fticonsulting.com>
Sent: Friday, 19 April 2013 1:57 PM

To: Jarrod Villani

Cc: Simon Vertuilo; David Winiersottom

Subject: RE: LMMPF Books and Records

Dear Jarrod,

| refer to your email of 18 April 2013. Please note our response to the queries raised is below:

Int reference to the general comments below:

| confirm your current and previous requests for specific information and also the entirety of the hooks and
records held by LM Managed Performance Fund (“MPF");

| reiterate my previous advice that the iarge quantity of books and records does not aliow an immediate
provision of those records;

The provision of records is further complicated by the intermingling of records with those of the First ranking
mortgagee on the majority of ioans being LM First Mortgage Income Fund and LM Australian Income Fund (the
latter, of course, which you have no entitlement to);

The process has been commenced but as stated above will take some time. We are endeavoring to compiete
the process in a timely manner taking into consideration the factors noted above and the other priorities of the
operations of LM Investment Management Ltd (“LMIM") and LMt Administration Pty Ltd (“LMA”};

A timeframe will be provided as soon as the same is determined by LMA management. They are currently
working through the iist of information/records required to determine the most relevant contact and the
location of records. It is envisaged the bulk of requested information will be available by the middle of next
week and will be provided progressively; and

I note the information provided will consist of currently available information and the books and records

heid. We are not in a position to provide you with details of the analysis or review conducted by the
Administrators. Likewise as you have refused to cover the costs of FTlin this regard the preparation of
information will be conducted solely by LMA staff and will be invoiced to KordaMentha and Calibre Capital as
Trustees,

in respanse to the specific queries:

Further the exclusion from information is not just fimited to hard documents, but has broadened to
limitations on LMA/LMIM staff discussing matters with us in respect to assets to which we hold security
whether that be 1" or 2™ ranking.
o The staff of LMA have not been told not to withhold information, there has simply been a protocol but in
place. Employees of LMA are conscicus of seeking the correct authority prior to release information to
ensure that no jeopardy is faced in relation to LMIM's position as Responsibie Entity of the other funds.

On several occasion we have been told that we are not entitied to information in respect to the Funds 2™
ranked mortgagee position on assets.

o Tocorrect this comment, you have been advised that whilst you are entitled to information in respect to
MPF’'s pasition as 2nd ranking merigagee you are not entitted to those records which relate to the 1st
martgagee's position or which cannot be released due to a duty of care to a third party. Where there is
an intermingiing of those records a review is required before the information is released.

Additionally Simon Tickner and Trevor Fenwick told us this afternoon that they were unable to discuss
details of the Lifestyle Investment Company asset as FT| had not provided permission to do so and this
is despite the Fund'’s first ranking mortgagee position.

o MrTickner and Mr Fenwick's reluctance 1o discuss this matter was entirely due to the circumstance
where a meeting had been convened to discuss Maddison Estate and as such they were not aware this
matier would be discussed. They were simply following protocol and had they been aware of this matter
being discussed they would have been authorised to do so.

In relation to the requested information, | advise:

1. FX Position

L latal



a. | confirm you have met with LM staff te discuss this issue and as such shouid be aware that all FX
hedge positions have been closed cut.
b. John Corbett of this office has conducted analysis of the FX posiiion on behaif of the Administraiors
and as such his work to date does not constitute records of the fund.
c. Fund records in relation to the FX position will be collated and provided by LMA.
2. Accounting Records
a. Fund records will be collated and provided by LMA.
3. Quarantined Funds
a. Fund records in reiation to the applicant details will be collated and provided.
b. You have been provided with the contact details of Steven Hannan who has carriage of this matter.
¢c. The fund's bank account details have previously been proviged
4. The Lifestyle Investment Company Pty Ltd, LM Capalaba Pty Ltd, Tall Trees Mandurah Pty Ltd
Peregian Beach Pty Ltd
a. Simon Tickner will arrange these meetings as requested.

Regards,

Kelly Trenfield
Senior Managing Directar
Corporate Finance/Restructuring

F T Consuifing
+G1.7.3225.4920 direct

+51.7 3225 4895 fax

Kelty Trenfield@ ficonsuling.com

22 Market Street

Brisbane QLD

4000

Australia

wwwe fticonsulting-asia.com

We've joinad FTI Consulling — click here to fgarn more

Lintsifyy lvsiec by @ scheme approved undor Professional Standards Legislation

From: Jarrod Villani [maiito:jvillani@kordamentha.com]
Sent: Thursday, 18 April 2013 9:54 PM

Te: Trenfield, Kelly-Anne

Cc: Simon Vertulio; David Winterbottom

Subject: LMMPF Books and Records

Kelly,
Over the last few days there has been numerous communications requesting the provision of LM Performance
Management Fund's books records fo us, in good faith we have continued to allow you time to provide these

documents and notwithstanding our right to all books and records we have issued priority ists of documenits.

As you are aware we specifically requested that this information not be provided via a data room but rather we
receive:

- hard copy versions where they exist or
- where applicable eiectronic copies (ie where the documents are currently in electronic form).

I ermphasise that we are simply reguesting an exercise be conducted where LMA/LMIM staff at our expense collect
and hand over the records of the fund.

Despite numerous requests and cur presence at the LM offices today we have only received a limited amount of
information,

At your discretion, a data room has now been set up to which we have access, disappointingly there is only one
document availabie {Investor information, see below) within the data room.
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This cutcome is inconsistent with the communications received from FT| directly to me personally and to David
Johnston and Jacqui Kerr throughout the day. _

With reference to our priarity list, | requested this morning that you respend cutlining which items could be provided
and the likely timeframe, where decuments could not be provided as requested that you provide rationale as to why,
again we have not received any such communications.

Further the exclusion from information is not just iimited to hard documents, but has broadened to limitations on

LMAJLIMIM staff discussing matters with us in respect to assets to which we hold security whether that be 1% or 2™
ranking.

On several cccasion we have been told that we are not entitied to information in respect to the Funds 2™ ranked
mortgagee position on assets,

Additionally Simon Tickner and Trevor Fenwick told us this afternoon that they were unable to discuss details of the

Lifestyle Investment Company asset as FT| had not provided permission to do so and this is despite the Fund's first
ranking mortgagee position.

In addition o rectifying the above situation immediately and providing all information previously requested, we further
request the following information:

FX Position
in relation to the FX hedge positions held by LMPF, would you please urgently confirm:
*  Whether all open FX hedge positions have now been ciosed out;
If any positions remain open, please provide details;
The name and specific contact details of the brokers which arranged the hedges,;
Whether or not the meney in the margin accounts for each of the brokers has now been fully refunded;
if the FX refunds have been received, please confirm;
o Whnich broker/s the refunds relate to;
o What bank account the refunds were paid into;
o How much was received;
o When the funds were received.
« if the margin refunds are yet to be received, piease confirm:
o Which broker/s these relate to;
o How much refund is expected to be received;
o What bank account these refunds will be paid info.
We understand from conversations with the FX Manager at LMA that John Corbett of your office has been working on
this matter. It is critical that we are provided this information by first thing tomorrow morning.

e £ &

Accounting records
e«  Current general iedger
= Current debtors ledger
e« Current creditors ledger
= Current irial balance
« (Cash book for last two years
e All tax returns and BAS statements for last two years

Quarantined Funds

We understand that application funds were received after the decision was made to cease accepting new funds into
LMPF. We further understand that these funds have not been returned to the applicants (‘the Quarantined Funds').
Would you please urgently provide details of the Quarantined Funds held by LMPF including a breakdown by;

¢ The bank accounts where the Quarantined Funds are held and the value of QGuarantined Funds held in each
account,

« The applicant's details including their bank account details, contact details and value of application funds
recaived,

s Evidence of the funds received from each applicant including a capy of the application form and bank
staiements showing the receipt of the specific applicant’s monies by LMPF.

The Lifestyle invesiment Company Pty Ltd

+  We immediately seek a meeting with the development director (or any other person with a detailed working
knowledge) to discuss assets heid, please advise of contact details and provide full permission to employee
to discuss details of development

=  All documentation, accounting and financial information relating fo this entity.

3
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o All agreements fo which this entity is a party.

LM Capalaba Pty Ltd
» Weimmediately seek a mesting with the development director (or any other person with a detailed working

knowledge) to discuss asset held, please advise of contact details and provide full permission to employee to :

discuss details of development

Tall Trees Mandurah Pty Ltd

¢ We immediately seek a meeting with the development director (or any other person with a detailed working

knowledge) tc discuss asset held, piease acvise of contact details and provide full permission to amployee to
discuss details of development

Peregian Beach Pty Ltd

¢ We immediately seek a meeting with the development director {or any other person with a detailed working
knowledge) to discuss asset held, please advise of contact details and provide full permission to employee to
discuss details of development

Given the urgency and the lack of information to date, please respond to the above by 10am tomorrow morning. If you
have any questions in relation to the above picase call me.
Best regards

Jarrod
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Jarrod Villani | Director

KordaMentha | Level 14, 12 Creek Street, Brisbane QLD 4000
t+81 7 3338 0285 | m +61 481 438 348

e jvillani@kordamentha.com | w www kordamentha.com

Notice: The information in this emaill is confidential. If yau are net the intended recipient, you must not distribute, copy, disclose or use the

information or attached files in this email in any way. We do not guarantee that the integrity of this communication has been maintained. Liabilty
limited by a scheme approved under Professional Standards Legislation.

Cenfidentiality Notice:

This email and any attachments may be confidential and protected by legal privilege. If vou are notthe ntended recipient, be aware that any

5
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disclosure, copying, distribution or use of the e-mall or any attachment is prohibited. If you have received this email in arror, pleasa notify us
immediately by replying {0 the sender and then delete this copy and the reply from your system. Thank you for your cooperation,
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Amy Sargent

David Clout <dclout@cioutsinsolvericycom s s e o i
Fnday, 16 August 2013 6:28 PM
Sin

-<PSweeney@mcgrathn|co! com> {PSweeney@mcgrathnicol.com);

David Whyte'
Subject: RE: LMA Books and Records

Simon,

The issue of record ownership on the information servers and virtual servers is extremely complex and | am not in a
position at this time to authorise the access you seek on Monday morning.

The information system operated by LMA hold records on behalf of other parties who need to be given notice of
your intended atcess and be given the opportunity to respond.

| have been made aware of issues that will arise in providing a image of all LMA/s electronic books and records
because of the mixing of data | am not able to properiy segregate the information you are legaily entitled to view. |
have received persuasive argument that whilst the employees of LMA have created and collated the information
comprising “the books and recards” of LMA, this information is the property of others.

My suggestion to BDO and McGrath Nical is that we need to urgently meet to work out a process so each party can
gain access to the appropriate records. | suggest a meeting time on Monday next week be organised.
Accordingly would you provide times on Monday next that suit and | will arrange.

I have copied this email to David Whyte and Paul Sweeney to assist in fast tracking this solution.

Regards

Cavid Clout - Bavid Clout & Associates
105A Bowen Street, Suring Hill, Qld 4000
GPO Box 7870, Brishane Qid 4001

Ph 07 31293316 Mob (0418 793 440

Liability limited by a scheme approved under Professionat Standards Legislation,

Discliaimaer:

This emall, including all attachments, is confidential and intended solely for the use of the named recipient or the named recipient’s agent or organisation only.
fyou have received this email in error please telepbone us, delete the message from your system and destroy any copies.

Emalls may be interfered with, may contain computer viruses or other defects and may not be successfully replicated on other systems. Whitst all Email entering
and leaving our system is scanned for viruses, no warranty is given that this message upon its receipt is virus free and no liabiiity is accepted by the sender in
this repard.

From: Simon Vertullo [mailte:svertutio@kordamentha.com]
Sent: Friday, 16 August 2013 5:28 PM

To: David Clout

Cc: Michael Vickery (michaei.vickery@minterellison.com)
Subject: RE: LMA Books and Records

David
Left you a message earlier, please let me know where you are at on this.

Simon

Simon Vertullo | Partner

KordaMentha | Level 14, 12 Creek Street, Brisbane QLD 4000
t +81 7 3338 0280 | m +61 401 356 856

e svertulio@kordamentha.com | w www kordamentha.com




Notice: The information in this email is confidential. If you are not the intended recipient, you must not distribute, copy, disclose or use the g
information or attached files in this emall in any way, We do not guarantee that the integrity of this communication has been maintained,

From: Simon Vertulio
Sent: Friday, 16 August 2013 3:27PM o S R
To: David Clout (dcout@cloutsinsolvency.com.au) ‘
Cc: Michael Vickery (michael.vickery@minterellison . comr:
Subject: LMA Books and Records ' e

As discussed, we are proposing to image the servers of LMA on Monday morning.
| note that we are interested in obtaining:

- Therecords of LMA (pursuant to our charge and appointment as agent for MIF)
-~  Therecords of MPF

If required, we are happy to sign a confidentiality deed excluding records of other funds.
| note that

- The plant and equipment (including the servers) is subject to our appointment as agent for MiP
- The lease for LMA is subject to our charge

t request your agreement to same by COB today.
I note my correspondence of 8 August (attached).
Any queries let me know.

Thanks

Simon

Simon Vertulio | Partner

KordaMentha | Level 14, 12 Creek Street, Brisbane QLD 4000
t+61 7 3338 0280 { m +61 401 356 856

e sverlullo@kordamentha.com | w www kordamentha.com

Notice: The information in this email is confidential, If you are not the intended recipient, you must not distribute, copy, disclose or use the
nformation or attached files in this email in any way. We do not guarantee that the infegrity of this communication has been maintained.
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Amy Sarggﬂ:

From: Jarrod Villani )

Sent: Tuesday, 18 June 2013 9:53 AM

To: Trenfield, Kelly-Anne B -
Subject: RE: Meeting - KordaMentha & FTI ~ '
Attachments: Confidentiality Agreement - Access to LMIM and LMA documents.dog
Hi Kel,

Per the email train below. Please find attached a Confidentiality deed for your review. | have provided in word in case
yau wish to suggest changes.

Best regards

Jarrod

Jarrod Villani | Director

KordaMentha | Level 14, 12 Creek Street, Brisbane QLD 4000
t+617 3338 0285 { m +61 481 438 348

e vilani@kerdamentha.com | wwww kerdamentha com

Notice: The information in this emait is confidential. If you are not the intended recipient, you must not distribute, copy, disctose or use the
information or attached files in this email in any way, We do not guarantee that the integrity of this communication has been maintained. Liability
limited by a scheme approved undar Professional Standards Legisiation.

From: Trenfieid, Kelly-Anne [mailto:Kelly-Anne. Trenfield@fticonsulting.com]
Sent: Monday, 17 June 2013 2:58 PM

To: Jarrog Villani

Subject: RE: Meeting - KordaMentha & FTI

Thanks IV — Sounds iike a good start.

Christine will confirm & time etc for the call with Ben.

Kelly Trenfield
Senior Managing Director
Corparate Finance/Restruciuring

F Tt Consulting

+81.7.3225 48920 direct

+€311 7. 32254800 {ax

relly. Trenfield@filiconsuliing.com

22 Market Sireet
grisbane QLD
4000

Australia

We've joined FTt Consuliing — ¢lick hare to learn more

Hiv Wrnited by @ scheme approved undsr Professiong Stendaras Legislauon

From: Jarrod Villani mailto:jvillani@kordamentha.com)
Sent: Saturday, 15 June 2013 3:15 PM

To: Trenfield, Kelly-Anne

Subject: RE: Meeting - KordaMentha & FTI

I suspect the request for specific information will fall out once the investigations drill down further on the detail. It is
difficult to look at the number of documents that we have at the moment and pin point exactly what is missing. Further
what is missing is iess the issue as to the proven integrity of the data, which is best obtained either through your

1



forensic data image or cne we do ourseives. On this basis, and assuming Brendan Read (our F-Tech) and Ben agres
on the process undertaken, | have instructed Minters to prepare a confidentially deed as requested, as i doubtthatit
is logistically possible {o separate some information due to the co-mingling we understand exists.

Yesterday we agreed with Ginette and John that we would meet next week to discuss many of things on your original
Meetlng Agenda and specifically, common asset nterests In movmg each of these elements forward I suggest

e The call goes ahead as planned between Brendan and Ben next Tuesday (please advise time and detatls)
o inthe meantime you and | can hopefully agree the CD for access
* Tom D meets with Simon T ang Ryan (John C, is not available) next week on assets, it may pay if you and |
aftend this meeting aisc to agree any practical matters for cealing with asseis/certain costs.

in respect to the lien/indemnity matters | will come back to you early next week in this regard as | understand that our
lawyers have been corresponding but | haven't had time to get up to speed on exactly where they are at.

Please let me know if the above is suitable to you?

Jarrod Villani | Director

KordaMentha | Level 14, 12 Creek Street, Brisbane QLD 4000
t+617 3338 0285} m +G1 481 438 348

e ivillani@kordamentha com | wwww kordamentha.com

Notice: The information in this emait is confidential. ¥ you are not the intended recipient, you must not distribute, copy, disclose or use the
information or attached files in this email in any way. We do not guarantee that the integrity of this communicaticn has been maintained. Liability
iimited by a scheme approved under Professionat Standards Legis!ation.

From: Trenfield, Kelly-Anne [mailto:Kelly-Anne. Trenfield@fticonsulting.com]
Sent: Friday, 14 June 2013 2:21 PM

To: Jarrod Viliani

Subject: RE: Meeting - KordaMentha & FTI

Hi vV

Before a copy of the data is provided we need to deal with the issue that it contains information relating to the
corporate entities and funds other than the MPF. My understanding was your Farensics team wanted to review the
process undertaken to obtain the data imagine prior to obtaining access to determine its suitability and as such the
need to speak with Ben Pascoe or obtain his documentation arose.

Putting that aside, | see there is two options, the MPF data only is extracted or if this is not logistically possible a
caonfidentiality deed is entered to cover access to any non-MPF data obtained.

The consent provided does not deal with those issues, please provide a confidentiality deed for us to consider. Until
such time as this ts resolved maybe vou can advise what specific information is required that has not yet been
provided in the datarcoms or that is not able to be specifically requested from the LMA staff?

Unfortunately, { don’t think we can put indemnity/iien aside. The Orders require us to agree a process as to how not
only our costs are dealt with but further how the balance of funds/assets held are abie to be applied subject to the
former Trustee’s indemnity. Accordingly, we need to consider how to deal with those claims by advisors, creditors
and any potential investor claims. In this regard | do believe the solicitors presence is appropriate.

Regards
Kelly

Kelly Trenfieid
Senior Managing Director
Corporate Finance/Restructuring

F 71 Consulting

+61. 7 32258 4920 direct
+51.7.3225 4209 fax

Kelly. Trenfield@fliconsuliing.com




22 Market Sireet

Brishane QLD

4000

Ausiralia

www fliconsulting-gsia.com

We've joined FTI Consulting — click here to learmn more

Clabibty himied by @ schame approved wider Professional Standards Legisiation

From: larrod Villani Imailto:ivillani@kordamentha.com]
Sent: Thursday, 13 June 2013 2:21 PM

To: Trenfield, Keliy-Anne

Subject: RE: Meeting - KordaMentha 8 FT1

Hi Kel,

Got your note just then, and was mid-way through drafting the beiow. We will see what tomorrow brings, it seems
sensibie to me.

In respect to the atiached, | am happy tc meet early next week (Tuesday) as | am tied up for the rest of this week.
However | don't think it is necessary for Russell's or our lawyers to attend. It is not my intention to discuss the lien or

indemnity matters as | think the process has been outiined by the Courts in this regard. | hope that we can agree the
remainder ourselves.

Our focus at the moment is to conciude the discussion that commenced a couple of weeks ago in respect to our
ability to obtain data in an appropriate format that allows us to commence cur investigations. My impression following
our discussion at Ki's offices was that this would take approximately a week to sort through (a meeting with Christina
and LMIM [T followed by a commercial discussion between you and | to agree data to be collected and how it was
best fransitioned) however we are nearly two weeks on with no further advancement. In the meantime our Forensic
team is waiting on the necessary data and time is ticking on recovery actions which our investors are wanting
immediate progress on.

Understand that Ben Pascoe is not available until Tuesday, but to expedite the procsss is it possible to have
Brendan Read collect a copy of the data file which Ben captured following your appointment to enable our
investigations to commence immediately. | am happy to discuss a recovery of some costs for the process that was
undertaken by FTI in this regard. We have already prepared a consent form for you to sign which enables us to utiiise
the data captured by FTt or where necessary capture the data ourselves. Does this suggestion work for you?

| have attached & copy of the consent for your review.
| hope we can agree to an outcome asap. Let me know if easier to discuss over the phone, mobile is best for me.
Thanks

JV

Jarrod Viliani | Director

Kordalentha | Level 14, 12 Creek Street, Brishane QLD 4000
£+61 7 3338 0285 | m +B81 481 438 348

e jvillani@kordamentha.com | w www kordamentha. com

Notice: The information in this emait 15 confidential. If you are not the intended recipient, you must not distribute, copy, disclose or use the
information or attached files in this email in any way. We do not guaraniee that the integrity of this communication has been maintained. Liability
limited by a schame approved under Professicnal Standards Legislation.

From: Trenfield, Kelly-Anne [mailto:Kelly-Anne. Trenfield@fticonsulting.com]
Sent: Wednesday, 12 June 2013 1:24 PM

To: Jarrod Viilani

Subject: Meeting - KordaMentha & FTI

Hi Jarrod



We spoke about this a fittle while ago and | think it's probably now about time to organise it so we can get on with
{or move on from) all things MPF, Attached are some of the issues we would like to discuss, please feelfree to add
any additional ttems.

We'd ideally like to meet this week or next. Please let me know if you and/or Simon are happy to meet and your
availability,

Regards
Kelty

Kelly Trenfield
Senior Managing Director
Corporate Finance/Restructuring

F T Consulting

+61.7.5225 4920 direct
+61.7.3225.4999 fax

Kelly. Trenfield@fticonsulting.com

22 Market Street

Brisbane QLD

4000

Australia

www. fliconsulting-asia.com

We've joined FT! Consulting - click here to izam more

Liaitiy fmited Yy & schetiz approved under Professional Slandards Leoislaton

Confidentiaiity Notice:

Thig emait and any attachments may be cenfidential and protected by legat privilege. If you are not the intended recipient, be aware that any
disclosure, copying, disteibution or use of the e-miail or any attachment 1= probibited. I you have recevad this smasil in error, please notify us
mmediately by replying to the sender and then dalete this copy and the reply from your system. Thani you tor your cooperation.
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Details

Name

Short form name
Notice details

Name

Short form name
Notice details

Background

June 2013

KordaMentha Pty Ltd ACN 100 169 391 & Calibre Capital Limited ABN
66 108 318 985

Recipient

Level 14, 12 Creek Street BRISBANE QLD 4090

Attention: Simon Vertullo

LM Investment Management Limited ACN 077 208 461 (Voluntary
Administrators Appointed)

LM Administration Pty Ltd ACN 055 691 426 (Voluntary Administrators
Appointed)

LM Companies

C/- FTi Consulting, 22 Market Street BRISBANE QLD 4000
Attn: Kelly Trenfield

A LM Investment Management Limited ACN 077 208 461 {Voluntary Administrators Appointed)
was formerly the trustee of the LM Managed Performance Fund.

B The Recipient is the new trustee of the LM Managed Performance Fund.

C The LM Companies hold certain information concerning the LM Managed Performance Fund.

8] The Recipient has requested access to information concerning the .M Managed Performance
Fund for the purposes of carrying out it its duties as trustee of the LM Managed Performance
Fund.

E The LM Companies proposes to disclose to the Recipient information held by the LM Companies
that is relevant to the LM Managed Performance Fund.

F In the course of disclosing information concerning the LM Managed Performance Fund, the LM
Companies may disclose information that is not relevant to LM Managed Performance Fund.

G The Recipient has agreed to keep all information that is not relevant to LM Managed Performance

Fund (being Confidential Information), confidential in accordance with the terms of this

document.

Minter Ellison | Ref: MJV DOB 407735740

ME_10685681851_1 (W2003x)

Confidentality agreement | page 4

347



Agreed terms

1.2

Defined terms & interpretation

Defined terms

In this document:

Authorised Person means:

(a) an officer or employee of the Recipient;

(b) a legal adviser of the Recipient; and

{c) an officer or employee of a legal adviser of the Recipient.
Business Day means;

{a) for receiving a notice under clause 7.1, 2 day that is not a Saturday, Sunday, public
hoiiday or bank holiday in the place where the notice is received; and

{b) for all other purposes, a day that is not a Saturday, Sunday, bank holiday or public holiday
in Queensland, Australia.

Confidential Information means any information, irrespective of its form, not relevant to the LM
Managed Performance Fund. For the avoidance of any doubt, information in relation to a
provider of security which secures debts owed to the LM Managed Performance Fund (or its
Custodian) is information that is relevant to the LM Managed Performance Fund,

Disclosing Party Related Person means:

(a) a Related Body Corporate of the LM Companies;

(b) an officer, employee, agent or consultant of the LM Companies; and
{¢) a Related Body Corporate of the LM Companies.

Purpose means ascertaining whether the Confidential Information is relevant to the LM Managed
Performance Fund.

Related Body Corporate has the meaning given (o it by sections 9 and 50 of the Corporations
Act 2001 (Cth).

Interpretation

In this document, except where the context otherwise requires:

(a) headings are for reference only and do not affect interpretation;

() any undertaking, representation, warranty or indemnity by two or more parties (inciuding
where two or more persons are included in the same defined term) binds them jointly and
severally;

(¢) the singular inciudes the plural and vice versa, a gender includes other genders and

different grammatical forms of defined expressions have corresponding meanings;

{(d) uniess stated otherwise, anything (other than making a payment) required o be done on or
by a day which is not a Business Day, must be done on or by the next Business Day;

(e) no provision or expression is to be construed against a party on the basis that the party (or
its advisers) was responsible for its drafting; and

Minter Ellison | Ret: MJV DOB 407735740
ME_106561891_1 (W2003x)
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2.2

2.3

(f) examples and use of the word including and similar expressions do not limit what else
may be included.

Unless the context requires otherwise, a reference in this document to:

(g) a party to any document includes that person's successors and permitted substitutes and
assigns;

(h) an agreement includes any legally enforceable arrangement, understanding, undertaking or
representation whether or not in writing;

(1) a document or agreement inciudes that document or agreement as novated, altered,
amended, supplemented or replaced from time to time;

() any thing includes any part of it and a reference to a group of things or persons includes
each thing or person in that group,

(k) clauses, schedules and annexures are to those in this document, and a reference to this
document includes any schedule and annexure;

H a person, corporation, trust, partnership, unincorporated body or other entity includes any
of them;

{m}  time is to Brisbane time unless stated otherwise;

(n) legislation or other law or a provision of them includes regulations and other instruments
under them, and any consolidation, amendment, re-enactment or replacement;

(o) an accounting term is to be interpreted according to the Accounting Standards; and

(p) property or an asset includes any real or personal, present or future, tangible or intangible
property or asset and any right, interest, revenue or benefit in, under or derived from the
property or asset. ‘

Disclosure and use of Confidential information

Keep information confidential

The Recipient must, at its expense:
(a) subject to clause 3, keep all the Confidential Information confidential;

(b)  establish and maintain effective security measures to safeguard the Confidential
Information from access or use not authorised by this document;

{c) keep the Confidential Information under its control and ensure that the Confidential
Information is not entered into a computer database or network that is not solely operated
and controlled by the Recipient or an Authorised Person; AND

(&) ensure that any Authorised Person to whom Confidential Information is disciosed does
each of those things.

Use of Confidential Information

The Recipient may cnly use the Confidential Information for the Purpose and must ensure that
any Authorised Person to whom Cenfidential Information is disclosed does not use Confidential
Information for another purpose.

Copying of Confidential information
The Recipient must:

{a) not copy Confidential Information, except to the extent needed for the Purpose; and

Minter Etison | Ret MJV DOB 407735740
ME_10B561891_1 (W2003x)
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2.4

2.5

2.6

3.2

(b}  ensure that any Authorised Person to whom Confidential Information is disclosed does the
sarne.

Disclosure of Confidential Information

The Recipient may disclose Confidential Information to an Authorised Person who has a need to
know {but only if and to the extent the Authorised Person has a need to know) for the Purpose and
has agreed to keep the Confidential Information confidential.

Unauthorised use, copying or disclosure of Confidential Information

The Recipient must:

(2) immediately give the LM Companies notice if it becomes aware of any suspected or actual
unautherised use, copying or disciosure of Confidential Information;

) immediately take all reasonable steps to prevent or stop the suspected or actual
unauthorised use, copying or disclosure of Confidential Information; and

(c) ensure that any Authorised Person to whom Confidential Information is disclosed does
each of those things.

Enforcement of this document

The Recipient must provide assistance reasonably requested by the LM Companies in relation to

any proceedings the LM Companies may take against any person for unauthorised use, copying or
disclosure of Cenfidential Information,

Exclusions

Permitted disclosures

The obligations of confidentiality in relation to Confidential Information under this document do
not extend to information which (whether before or after the date of this document):

(a) is rightfully known to or in the possession or control of the Recipient or an Authorised
Person and not subject to an obligation of confidentiality on the Recipient;

(b) is public knowledge (except because of a breach of any obiigation of confidence
including, a breach of this document or the obligations of confidentiality under this
document); or

(c) the Recipient or an Authorised Person is required by law, regulation or an order of a court
to disclose.

Disclosure by law

The Recipient must (if legally permitted and possible) within a reasonable time inform the LM
Companies in writing of any disclosure that is required by law before the disclosure required is
made.

Limitations

Limitation of liability

Except as and to the extent only required by law, the LM Companies are not liable for direct or
indirect loss or damage arising in any way out of

{a) the use by the Recipient or any Authorised Person of information (including Confidential
information) directly or indirectly provided by or on behalf of the LM Companies; or

() the termination of this document,

Minter Ellison | Ret: MJV DOB 407735740
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6.2

6.3

6.4

7.2

unless the loss or damage arises in connection with any gross neg ligence, or misrepresentation.

No transfer of intellectual property

No transfer

The Recipient acknowledges that this document does not convey any interest of a proprietary
nature, and in particular does not transfer any mmterest in any intellectual property of the LM
Companies {or any Disclosing Party Related Person).

Termination of right to use Confidential Information

Termination of right to use Confidential information

The LM Companies may terminate the Recipient's right to use Confidential Information at any
tirme with immediate effect by giving written notice to the Recipient.

Consequences on termination

On termination of this document, the right of the Recipient and all Authorised Persons, te use
Confidential Information stops.

Actions on termination

On termination of this document, the Recipient must, and must procure that each Authorised
Person:

(a) return to the LM Companties; or
(b) destroy and certify in writing to the LM Companies the destruction of,

all Confidential Information and copies of Confidential Information in the possession or control of
the Recipient and each Authorised Person to whom the Recipient has disclosed Confidential
Information, except that the Recipient and each Authorised Person may retain legal advice as well
as Confidential Information stored on a back-up server for security purposes.

Accrued rights and remedies

Termination of this document does not affect any accrued rights or remedies the LM Companies
may have.

Notices and other communications

Service of notices

A notice, demand, consent, approval or communication under this document (Notice) must be:
{a) in writing, in English and signed by a person duly authorised by the sender; and

(b} hand delivered or sent by prepaid post or facsimile to the recipient's address for Notices
specified in the Details, as varied by any Notice given by the recipient to the sender,

Effective on receipt

A Notice given in accordance with clause 7.1 takes effect when taken to be received (or at a later
time specified in it), and is taken to be received:

{a) if hand delivered, on delivery;

)] if sent by prepaid post, on the second Business Day after the date of posting (or on the
seventh Business Day after the date of pesting if posted to or from a place outside
Australia);

Minter Elhson | Ref. MJV DOB 407735740
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(c) if sent by facsimile, when the sender’s facsimile system generates 2 message confirming
successful transmission of the entire Notice uniess, within eight hours after the
transmission {being counted as hours from 9.00am to 5.00pm on a Business Day), the
recipient informs the sender that it has not received the entire Notice,

but if the delivery, receipt or transmission 1s not on a Business Day or is after 5.00pm (addressee’s

time) on a Business Day, the Notice is taken to be received at 9.00am (addressee's time) on the
next Business Day.

8. General

8.1 Continuing obligations

(a) The obligations of confidentiality under this document continue to apply to the parties to
this document after termination of this document.

{b) The rights and obligations of the parties under this document do not merge on completion
of any transaction contemptated by this document.

8.2  Alterations
This document may only be altered in writing signed by each party.
8.3 Approvals and consents

Except where this document expressly states otherwise, a party may, in its discretion, give
conditionally or unconditionally or withhold any approval or consent under this document.

8.4 Continuing indemnities

Any obligation of confidence under this document is independent and survives termination of this
document.

8.5 Counterparts
This document may be executed in any number of counierparts.
8.6 Entire agreement

This document constitutes the entire agreement between the parties in connection with its subject
matter.
8.7  Severability

A term or part of a term of this document that is illegal or unenforceable may be severed from this
document and the remaining terms or patts of the term of this document continue in force.

8.8  Waiver

A party does not waive a right, power or remedy if it fails to exercise or delays in exercising the

right, power or remedy. A single or partial exercise of a right, power or remedy does not prevent
another or further exercise of that or another right, power or remedy. A waiver of a right, power
or remedy must be in writing and signed by the party giving the waiver.

8.8 Relationship

Except where this document expressly states otherwise, it does not create a relationship of
employment, trust, agency or partnership between the parties.

8.10 Governing law and jurisdiction

This document 15 governed by the law of Queensiand, Australia and each party irrevocably and
unconditionally submits to the non-exclusive jurisdiction of the courts of Queensland.

Minter Elison | Ref: MJV DCB 407735740 Confidentiality agreement | page 9
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Signing page

EXECUTED as an agreement.

Signed for KordaMentha Pty Ltd by an

authorised officer in the presence of , : «—
Signature of officer

<

Signature of withess Name of officer (print)

Name of witness (print) Office held

Name of witness {print)

Signed for Calibre Capital Limifed by an

authorised officer in the presence of , :

Signature of officer

e

Signature of witness Name of officer {print)

Name of witness (print) Office heid

Signed for LM investment Management

Limited ACN 077 208 461 (Voluntary Srmatae STV -

[ N . Lo Ol
Administrators Appointed) by its joint and g ntary Administrator
several voluntary administrator in the presence
of

“«—
Signature of witnass Name of voluntary administrator (print)
Name of witness (print) Office held

Minter Elison | Ref: MJV DOB 407735740
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Signed for LM Administration Pty Ltd ACN
055 681 426 {Voluntary Administrators
Appointed)}by its joint and several voluntary
administrator in the presence of

Signature of withess

Name of witness {print)

G

Signature of Voluntary Administrator

Name of voluntary agministrator (print)

Office held

Minter Ellison | Ref: MJV DOB 407735740
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Amy Sargent

From: Jarrod Villani

Sent: Thursday, 20 June 2013 4:06 PM
To: Trenfield, Kelly-Anne

Subject: RE: Mesting - KordaMentha & FTI

That's fine, happy to review, can they be provided today?

Jarrod Vidani | Director

t+61 7 3338 0285 { m +61 481 438 348
e jvillani@kordamentha.com | w www.kordamentha.com

Notice: The infermation in this email is confidential. If you are not the intended recipient, you must not distribute, copy, disclose or use the
information or attached files in this email in any way. We do not guarantee that the integrity of this communication has been maintained. Liability
limited by a scheme approved under Professional Standards Legislation.

From: Trenfield, Kelly-Anne [mailto:Kelly-Anne. Trenfield@fticonsulting.com)
Sent: Thursday, 20 June 2013 4:02 PM

To: Jarrod Vitiani

Subject: RE: Meeting - KordaMentha & FT1

Hi v
The initiat indication is that the Dead is not conclusive enough for our requirements and wilt require amendments.

Regards
Kelly

relly Trenfielid
Senior Managing Director
Corporate Finance/Restructuring

F Tt Consulting
+61.7.3225.4920 direct

+61.7 32025 4098 fax

Kelly. Trenfield@fticonsuliing.com

22 Market Street

Brishane QLD

0G0

Australia

www fticonsulting-asia.com

TR O S A SN S
wlaiiy sl e o SONee

Siandards Legsiation

From: Jarrod Villani {mailto:jvillani@kordamentha.com]
Sent: Thursday, 20 June 2013 3:42 PM

To: Trenfield, Keliy-Annhe

Subject: FW: Meeting - KordaMentha & FTI

Hi Kel,

Do you have an update from your lawyers? | would like to finaiise tcday, we cannot afford to wait any longer and an
appointmeant is imminent if we cannot reach agreement.

Piease call me if you would like to discuss.

Thanks

e



Jarrod

Jarrod Viliani | Director

Kordahtentha | Level 14, 12 Creek Street, Brisbane QLD 4000
t+81 7 3338 0285 | m +61 481 438 348

e villani@kordamentha.com | w www kordamentha.com

Notice: The information in this email is confidential. if you are not the interided recipient, you must not distribute, copy, disclose or use the
nformation or attached files in this email in any way. We do not guarantee that the integrity of this communication has been maintained. Liability
limited by a scheme approved under Professional Standards Legislaftion,

From: Jarrod Villani

Sent: Tuescay, 18 June 2013 9:53 AM

To: Trenfield, Kelly-Anne'

Subject: RE: Meeting - KordaMentha & FT1

Hi Kel,

Per the emall train below. Please find attached a Confidentiality deed for your review. | have provided in word in case
you wish to suggest changes.

Best regards

Jarrod

Jarrod Villani | Director

Kordalientha | Level 14, 12 Creek Street, Brisbane QLD 4000
t+61 7 3338 0285 | m +61 481 438 348

e jvillani@kordamentha.com | w www.kordamentha.com

Notice: The information in this email is confidential. if you are not the inlended recipient, you must not distribute, copy, disclose or use the
information or attached files in this emait in any way. We do not guaraniee that the integrity of this communication has been maintained. Liability
limited by a scheme approved under Professional Standards Legislation,

From: Trenfield, Kelly-Anne [maiito;Keliy-Anne. Trenfield@fticonsulting.com]
Sent: Monday, 17 June 2013 2:58 PM

Ta: Jarrod Villani

Subject: RE; Meeting - KordaMentha & FT1

Thanks }V — Sounds like a good start.

Christine will confirm a time etc for the call with Ben.

kelly Trenfietd
Senior Managing Director
Corporate Finance/Reastructuring

FTiConsuliing
+31.7.3225.4820 direct
+61.7.3225 48099 fax

Kelly. Trenfield@fliconsulting.com

22 Market Street

Brisbane QLD

4300

Ausiralia

warw fticonsulting-asia.com

Limhiliy lenited by & soname gporoved unaer Professional Stmds

¢ Legisiaiion

From: Jarrod Villani {maiito:jvillani®@kordamentha.com?
Sent: Saturday, 15 June 2013 3:19 PM
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Yo: Trenfield, Kelly-Anne
Subject: RE: Meeting - KordaMentha & FTI

! suspect the request for specific information will fall out once the investigations drill down further on the detail. It is
difficult te iook at the number of documents that we have at the moment and pin point exactly what is missing. Further
what is missing is less the issue as to the proven integrity of the data, which is best obtained either through your
forensic data image or one we do ourselves. On this basis, and assuming Brendan Read (our F-Tech) and Ben agree
on the process undertaken, | have instructed Minters to prepare a confidentially deed as requested, as | doubt that it
is logistically possible to separate some information due to the co-mingling we uUnderstand exists.

Yesterday we agreed with Ginette and John that we would meet next week to discuss many of things on your original
Meeting Agenda and specifically, common asset interests. In moving each of these elements forward | suggest:

o The call goes ahead as planned between Brendan and Ben next Tuesday (please advise time and details)
o inthe meaniime you and | can hopefully agree the CD for access
» Tom D meeis with Simen T and Ryan (John C, is not available) next week on assets, it may pay if you and |
attend this meeting alsc to agree any practical matters for dealing with asseis/certain costs.

in respect to the lien/indemnity matters | will come back tc you early next week in this regard as | understand that our
lawyers have been corresponding but | haven't had time to get up to speed on exactly where they are at.

Please let me know if the above is suitable to you?

Jarrod Villani | Director

KordaMentha | Level 14, 12 Creek Street, Brishane QLD 4000
t+61 7 3338 0285 | m +81 481 438 348

e villani@kordamentha.com | wwww kordamentha.com

Notice: The information in this emall is confidential. If you are not the intended recipient, you must not distribute, copy, disclose or use the

information or attached files in this email in any way. We do not guarantee that the integrity of this communication has been maintained. Liability
limited by a scheme approved under Professional Standards Legisiation.

From: Trenfield, Keliy-Anne [mailto:Kellv-Anne Trenfield@fticonsulting.com]
Sent: Friday, 14 June 2013 2:21 PM

To: Jarrod Villani

Subject: RE: Meeting - KordaMentha & FTI

#HiV

Before a copy of the data is provided we need to deal with the issue that it contains information relating to the
corporate entities and funds other than the MPF, My understanding was your Forensics team wanted to review the
orocess undertaken to obtain the data imagine prior to obtaining access to determine its suitability and as such the
nead to speak with Ben Pascoe or ebtain his documentation arose.,

Putting that aside, | see there is two options, the MPF data only is extracted or if this is not logistically possible
confidentiality deed is entered to cover access to any non-MPF data obtained.

[AB]

The consent provided does not deal with those issues, please provide a confidentiality deed for us to consider. Until
such time as this is resoived maybe you can advise what specific information is required that has not yet been
provided in the datarooms or that is not able to be specifically requested from the LMA staff?

Unfortunately, | don’t think we can put indemnity/lien aside. The Orders require us to agree a process as to how not
only our costs are dealt with but further how the balance of funds/assets held are able to be applied subject to the
former Trustee’s indemnity. Accordingly, we need to consider how to deal with those claims by advisors, creditors
and any potential investor ciaims. In this regard | do believe the solicitors presence is appropriate.

Regards
Kelly

Kelly Trenfisid
Senior Managing Director

TET



Corporate Finance/Restructuring

F T Consulting

+61.7.3225 4520 direct
+51.7.3225.4099 fax

Kelly. Trenfield@fticensulting.com

22 Market Street
Brisbane QLD

4000

Australia

www fticonsuiting-asia.com

We've joined FTI Consulting - click here to learn more

Lambnby nitedd by @ scherme approved enoer Professonal Slandacgs Lsgisiation

From: Jarrod Villani [mailto:ivillani@kordamentha.com]
Sent: Thursday, 13 June 2013 2:21 PM

To: Trenfield, Kelly-Anne

Subject: RE: Meeting - KordaMentha & FT1

Hi Kel,

Got your note just then, and was mid-way through drafting the below. We will see what tomorrow brings, it seems
sensibie to me.

In respect {o the attached, | am happy to meet early next week (Tuesday) as | am tied up for the rest of this week.
However | don't think it is necessary for Russell's or our lawyers to attend. It is not my intention to discuss the lien or

indemnity matters as } think the process has been outlined by the Courts in this regard. | hope that we can agree the
remainder ourselves.

Our focus at the moment is to conclude the discussion that commenced a couple of weeks ago in respect to our
ability to obtain data in an appropriate format that allows us toc commence our invesiigations. My impression foliowing
our discussion at KM's offices was that this would take approximately a week to sort through (a meeting with Christine
and LMIM IT followed by a commercial discussion between you and | to agree data to be coliected and how it was
best transitioned) however we are nearly two weeks on with no further advancement. In the meantime our Forensic
team is waiting on the necessary data and time is ticking on recovery actions which our investors are wanting
immediate progress on.

Understand that Ben Pascoe is not available untii Tuesday, but to expedite the process is it possible to have
Brendan Read coliect a copy of the data fiie which Ben captured following your appointment to enable our
investigations to commence immediately. { am happy to discuss a recovery of some costs for the process that was
undertaken by FTl in this regard. We have already prepared a consent form for you to sign which enabies us to utiise
the data captured by FTl or where necessary capture the date ourselves. Does this suggestion work for you?

| have attached a copy of the consent for your review.
| hope we can agree to an ocutcome asap. Let me know if easier to discuss over the phone, maobile is best for me.
Thanks

Jv

Jarrod Villani | Director

KordaMentha | Level 14, 12 Creek Street, Brisbane QLD 4000
t +681 7 3338 0285 | m +61 481 438 348

e jvillani@kordamentha.com | w www.kordamentha.com

Notice: The information in this email is confidential. If you are not the intended recipient, you must not distribute, copy, disclose or use the
information or attached files in this email in any way. We do not guarantee that the integrity of this communication has been maintainad. Liability
limited by a scheme approved under Professional Standards Legislation.
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From: Trenfield, Kelly-Anne [mailto:Kelly-Anne. Trenfield@fticonsulting.com]
Sant: Wednesday, 12 June 2013 1:24 PM

To: Jarrod Villani

Subject: Meeting - KordaMentha & FTI

Hi Jarrod

We spoke about this a fittle while ago and | think it's probably now about time to organise it so we can get on with
{(or move on from) all things MPF. Attached are some of the issues we would like to discuss, please feel free to add
any additicnal items.

We'd ideally like to meet this week or next. Piease let me know if you and/or Simon are happy to meet and your
availability.

Regards
Kelly

Kelly Trenfield
Sentor Managing Director
Corporate Finance/Restructuring

FTIConsulting

+61.7.3225 4920 direct
+851.7.3225 4998 fax

Kelly. Trenfield@fiiconsulting.com

22 Markel Streat

Brisbane QLD

4000

Australia

www fticonsulting-asia.com

We've jotned FT1 Consulting — click here 1o learn more

Laabaliy smted by & sCheme aporoved anass Professional Siandards Legislation

Confidentiality Motice:

This email and any attachments may be confidential and protected by legal privilege. I you are not the imended recipient, be aware that any
disclosure. copying. distribution or use of the e-mail or any attachment 18 prohibited. If you have recaved this email in error, please notify us
mmediataly by replying {0 the sender and then delete this copy and the reply from your systernt Thank you for your cooperation.
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Lisa Steedman

From: Jarrod Villani <jvillani@ kordamentha.com>

Sent: Thursday, 27 June 2013 11:38 AM

To: Trenfieid, Kelly-Anne (Kelly-Anne Trenfield@fticonsulting.com)
Subject: RE: CD

This iz ge

_ tting a little frustrating, it is now 10 days since we provided the document can you please have Russefl's
provide their comments on the CD so we can either come to a solution between parties or move on.

I await your feedback,
Thanks

Jarrod

Jarrod Villani | Director

KordaMentha | Level 14, 12 Creek Street, Brisbane QLD 4000
t+61 7 3338 0285 | m +61 481 438 348

e wvillan@hordamentha com | w www kordamentha. com

Notice: The information in this email is confidential. if you are not the intended recipient, you must not distribute, copy, disclose or use the

information or attached files in this emall in any way. We do not guarantee that the integrity of this communication bas been maintained. Liability
limited by a scheme approved under Professional Standards 1 egislation.

From: Jarrogd Villani

Sent: Wednesday, 26 June 2013 8:40 AM
To: "Trenfield, Kelly-Anne’

Subject; RE: CD

Could you please follow up your sclicitors today?

Jarrod Villani | Director

KordaMentha | Level 14, 12 Creek Street, Brisbane QLD 4000
{+61 7 3338 0285 | m +61 481 438 348

e ilianuikordamenthia.com | w www. kordamenihi,com

Motice: The information in this email is confidential. If you are not the intended recipient, you must not distribute, copy, disclose or use the

information or attached files in this email in any way. We do not guarantee that the integrity of this communication has been maintained. Liability
limited by a scheme approved under Professional Standards Legisiation.

From: Trenfield, Keliy-Anne [mailto:Kelly-Anne. Trenfield@fticonsulting.com]
Sent: Monday, 24 June 2013 9:39 AM

To: Jarrod Villani

Subject: RE: CD

HiJv

Have been chasing our solicitor — he's promised to get i to me by COB today. il be down the coast an LM this
afternoon but will turn it around as soon as | can.

Cheers
Kel

Kelly Trenfield
Senior Managing Director
Corporate Finance/Restruciuring

F T Consulting
+61.7.3225.4920 direct
+61.7.3225.4996 fax

ot
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Kelly. Trenfield@ficonsulting.com

22 Markal Sireet

Brishane QLD

4000

Australia

www fliconsulting-asia.com

We've joined FT1 Consulting ~ click here to learn more

From: Jarrod Villani [mailto:jvillani@kordamentha.com]
Sent: Monday, 24 June 2013 8:46 AM

To: Trenfield, Kelly-Anne

Subject: RE: CD

Hi Kel,
Any update on the CD vet?
Thanks

Jarrod

Jarrod Villani | Director

KordaMentha | Level 14, 12 Creek Street, Brisbane QLD 4000
L +61 7 3338 0285 | m +61 481 438 348

e jvillani@kordamentha.com | w www kordamentha com

Notice: The information in this email is cenfidential. if you are not the intended recipient, you must not distribute, copy, disclose or use the

information or attached files in this email in any way. We do not guarantee that the integrity of this communication has been maintained. Liablity
imited by a scheme approved under Professional Standards Legisiation.

From: Trenfield, Kelly-Anne [mailto:Kelly-Anne. Trenfield@fticonsulting.com]
Sent: Friday, 21 June 2013 10:23 AM

To: Jarrod Villani

Subject: RE: CD

Hi JV

poke to our solicitor this morning. His suggestion is we get together with the relevant solicitors to nut it oul rather

than go back and forth with changes. Your thoughts?

Have you had any feedback from your solicitors in relation 1o the progress of the indemnity issues from vour side?

Thanks
Kel

Kelly Trenfieid
Senior Managing Director
Corporale Finance/Restructuring

F T Consulting
+651.7.3225.4920 direct
+61.7.3225.4990 fax

Keliv Trenfield@iticonsuliing.com

22 Market Streat

Brisbane QLD

4000

Ausstralia

wwwy fticonsuiting-asia.com

%4
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We've joined FT! Consulting - click here to learn more
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From: Jarrod Viilani [ mailto:jvillani@kordamentha.com]
Sent: Friday, 21 June 2013 9:31 AM

To: Trenfield, Kelly-Anne

Subject: CD

Hi Kel,
Any update on the Confidentiality Deed yet?

Best regards

Jarrod Villani | Director

KordaMentha | Level 14, 12 Creek Street, Brishana QLD 4000
L4871 7 3338 0285 { m +61 481 438 348

e wvillapigkordamentha.com | w www . kordamentha .com

Noiice: The information in this email is confidential. If you are not the intended recipient, you must not distribute, copy, disclose or use the

nformation or atiached files in this email in any way. We do noi guarantee that the integrity of this communication has been maintained. Liability
iimited by a scheme approved under Professionat Standards L.egislation.

Confidentiality Notice;
This email and any attachments may be confidential and protected by legal privilege. H you are not the intended reci
disclosure, copying, distribution or use of the e-mall or any attachment is prohibited. If you have received this email
mmediately by replying fo the sender and then delaie this copy and the reply from your system. Thank you {or your

pient, be aware that any
0 errar please notifty us
cooperalion.
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RUSSELLS

27 September, 2013

Qur Ref: Mr Tiplady/Mr Sean Russell
Your Ref: Mr Clout

EMAIL TRANSMISSION

Attention: Mr David Cleut

The Licuidator

LM Administration Pty Lid (in liquidation)
SPRING HILL QLD

email: dclout@cloutsinsolvency.com.au

Dear Mr Clout

LM Administration Pty Ltd (in liquidation) {("LLMA”Y — Access to Books
and Records

We act for the liquidators of LM Investment Management Limited {in
liquidation) {("LMIM").

We reler to your email to Ms Kelly-Anne Trenfield of FTI Consuliing dated
25 September, 2012 endlosing a dralt confidentiality agrecment regarding access
being given o various third parties 1o the books and records held by LMA.

The agreement proposes giving access 10 the books and records held by LMA
concerning LMIM itsell, varicus trusts and managed investment schemes 1o a
number of entities. Interestingly, the agreement does not include the receivers

of the LM First Mortgage Income Fund (“FMIF"), Messrs Whyte, Hayes and
Connelly, as paries.

LMIM remains as the responsible entity for all of these schemes, with the
exception of the MPF.

On our instructions, whilst LMA has possession of these books and records,
ownership of them remains with LMIM. In our view, LMA is either 2 bailee or a
trustee, holding the docurnents on LMIM’s hehall.

LMIM was removed as trustee of the LM Managed Performance Fund ("MPE")
on 12 April, 2013, The new trustees of the MPF are KordaMentha Pty Lid and
Calibre Capital Limited. Our clients hold an indemnity pursuant 1o section 443D
ol the Corporations Act 2001 {Cth) (“the Act”) out of the MPF's assers, which is
secured by a lien over the MPF's assets pursuant to 443F of the Act. That
indemnity has not been satisfied.

Liability lirmited by a stheme approved wnder professional standard; legislation

Brishane / Sydney
Postal-—GPO Box 1402, Brisbane QLD 400! / Streei—Level 21, 300 Queen Streel, Brisbane QLD 4000
Telephone (07) 2004 8888 / Facsimile (07} 2004 8899
Russells Law com.au
SCRpr_20130472 171 . docx
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LMIM and its liquidators similaﬂy have rights of indemnity and associated liens

in respect of the documents owned by the other funds of which LMIM is the
responsible entity.

Accordingly, LMIM is either the legal owner of the books and records or it hoids
& pOSSESSOIY security interest. '

5 5 and records and insiruct
10 sign the conlidentiality agreernem and not 1o produce or allow access
to the books and records to any third pany.

Our clients assert their associated rights over the books and
v

<
&
urgye
jus}
(o]
=

In any event, we are not satisfied with the terms of the agreement. 1t would be,
inter alia, a breach of trust and confidentiality on the part of LMIM as
responsible entity of the various managed investment schemes 1o allow any
third party, let alone a party which has threatened litigation (and which is
presently seeking leave 1o commence proceedings) against LMIM 1o access 1o its
books and records for the purpose of establishing whether the documents are
refevant 1o (not, crucially, owned by) a particutar fund.

We had previously agreed on this position with the new trustees of the MPF.
We are surprised 1o sec them, apparently, re-agitating the issue.

Crur clients will not sign the confidentiality agreement and instruct you not 1o do
s0 insofar as you hold books and records as bailee/trustee on behalf of LMIM.
Our clients reserve all of their rights in respect of the ownership, confidentiality
and lien over the books and records and at law generally.

Yours laithiully

Z,///4Z/ 7

Ashley Tiplady

Parter

Direct (07) 3004 8833
Mohile 0419 727 626
ATinladv®@Russells Law com.auy

Our Ref: Mr Tiplady/Mr Sean Page 2 of 2
Russell
Your Rel: Mr Clout
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RUSSELLS

1 July, 2013

Qur Ref: Mr Tiplady/Mr Sean Russell
Your Ref: Mr O’Brien
EMAIL TRANSMISSION

Attention: Mr David O'Brien
Minter Ellison
Lawyers
BRISBANE
email: david.obrien@minterellison.com

Dear Colleagues

LM Investment Management Limited (Administrators Appointed) (“the
Company”) - Deed of Confidentiality for documents in respect of the LM
Managed Performance Fund (“the Fund”)

We refer to your conversation with our Mr Tiplady on Thursday, 27 June, 2013.

As discussed, our clients believe that they have already provided your clients
with all of the books and records of the Fund in their possession or control.
Naturally, if your clients believe that specific documents or documents within
certain categories have not been provided, our clients are willing to attempt to
locate and provide such records to your clients, {ollowing a specific request being
made by your clients.

As we understand it, the purpose of your clients seeking access to the electronic
files held by our client (which we note is terabyvtes in size, given that it contains
documents for all LM funds, not just the Fund, dating from in excess of a decade
ago and hence the requirement for the proposed Confidentiality Deed) is to
facilitate your clients accessing the Company’s documents to satisfy themselves
that our clients have delivered up all of the books and records of the Fund.

As we discussed, there is a real risk that in inspecting the books and records of
the Company, your clients will have access to the documents held by the
Company in its capacity as trustee or responsible entity of other trusts and
registered managed investment schemes. In our view, that would necessarily
involve a breach of the confidence and other fiduciary obligations reposed in the
Company by the beneficiaries of the other funds and schemes. Such a breach
would found an action of strict liability against our dients which would not be
capable of remedy by a simple confidentiality regime.

Accordingly, our clients decline to:-

Liabiliry limired by a scheme approved uirder professional standards legisiation

Brishane ! Sydney

Dobrregi-—Level T 300G Queon Street, Brisbone QLT 4000
J Facsbmile (07 3004 Ryun
ST LT G 1Y

sepr JOERTRY G g0
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1. provide your clients with unchecked access to the records of the
Company, particularly as threats of litigation against the Company
have now been made by your clients; and

2. enter into the draft deed of confidentiality.

We confirm Mr O’Brien’s comments regarding his understanding and agreement
with the position taken by our clients.

As a respected firm of professionals and, moreover, officers of the Court, our
clients’ assurance that they have delivered up all the books and records of the
Fund should satisty your clients. That being said, as detailed above, our dients
are willing to conduct further searches and hand over any additional documents
(if located) following a specific request from your clients.

If your clients are of the view that certain categories of documents of the Fund
have not been provided to them, please let us know (with specificity) the
relevant documents so that we may raise the matter with our clients for
instructions and revert to you,

Yours faithfully

Ashley Tiplady
lartner

Direct {(07) 3004 8833
Mobhile 0419 727 626
ATiplady@RussellsLaw. com.au

Our Ref: Mr Tiplady/Mr Sean Page 2 0f 2
Russell
Your Ref: Mr O'Brien
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KordaMentha

8 July 2013

Ms Kelly-Anne Trenfield
Senior Managing Director
FT1 Consulting

22 Market Street
Brishane Qld 4000

By email: Kelly-Anne.Trenfield@fticonsulting.com

Dear Kelly-Anne

LM Managed Performance Fund
ABN 95 595 833 174 (‘the Fund’)

We refer to various prior correspondences pertaining to cur requests for all books and records of the Fund
to be provided by the former trusiee, LM Invesiment Management Limited (Administrators Appointed)
*LMIM™),

Although we maintain that the onus of delivery of the Fund’s books and records remains on LMIM, to
assist with the identification of specific items that we have observed are yet (o be provided, we provide the
following list of items; you will note that some of the items listed below have previously heen requested
but remain outstanding.

Property / Loans (pertaining to all loans of Fund)

e All feasibility models for all projects (excluding Maddison Estate Pty Ltd, Peregian Beach Pty Ltd
and The Lifestyle Investment Company Pty Lid).

«  All feasibility review work papers for all projects (excluding Maddison Estate Pty Lid, The Lifestyle
Investment Company Pty Ltd).

e Contact of sales for the all projects.
e  lipdated pre-sales schedules for ali projects.

e  Documents supporting all loan drawdowns made on al} loans {excluding Peregian Beach Pty Ltd -
post January 2012, Tall Trees Mandurah Pty Ltd, Maddison Estate Pty Ltd - pest July 2012).

= Authority matrix pertaining to approving draw requests for all borrowers,

+  All correspondence {letters, emails, faxes) with, including but not limited to; banks, lawyers, valuers
and auditors, pertaining to the value of MPF’s loans.

Meetings and Corporate Governance

e All Board meeting minutes from 1 January 2003.
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Investment Committee meeting minutes from 1 January 2003 {excluding Peter Drake Loan).

Credit Committee meeting minutes for the initial approval of all loans from 1 January 2003
{excluding Aalto Apartments Pty Lid).

Credit Committee meeting minutes for all variations and changes to priority of all loan facilities from
| January 2003 (excluding Peter Drake Loan, AI1S Pty Ltd, Aalto Apartments Pty Ltd, LM Capalaba
Pty vtd, Ekhard }.operty Trust, Tall Trees Mandurah Pty Ltd, 457-459 Lygon Street Pty Ltd).

Risk Committee meeting minutes (exciuding Peter Drake Loan).

Legal advice pertaining to related party transactions that were paid for and/or instructed by LMIM in
its capacity as trustee or manager of the Fund from 1 January 2003(related parties refers to: Peter

Drake, Ekhard Property Trust, The Lifestyle Investment Company Pty Lid, Maddison Estate Pty Ltd,
LM Capalaba Pty Ltd).

Copy of the MPF Lending Policy (referred to in Credit Committee minutes).
Copy of the LM Conflict Register (referred to in Credit Committee minutes).

LM Group Annual board meeting minutes where the Fund was discussed directly or indirectly.

Accounting

Access to the following financial systems, if access is not possible than we request 1o be provided
with a working copy' of the virtual servers that contain the following financial systems;

—  Dynamics AX 2009 (Current financial system); and
—  Composer Funds Management System (Legacy system?.
All bank statements since the Fund’s commencement | January 2003 and their reconciliations.

All work papers pertaining to all lodgements with the Australian Taxation Office (including Business
Activity Statements, Income Tax Returns) from 1 January 2003

All work papers pertaining to tax decisions made by the Fund from | January 2003
Internal audit policy.

Foreign Currency Policy.

Details of all payments made te the Fund from other LM Group funds.

Documented decisions pertaining to the engagement of WPIAS as auditors of the Fund.

Electronic

Access to the following email systems, (in particular employee email data/accounts, investor email
data/accounts and group email data/accounts} for the purpose of being able to review and analyse
recorded data within the ematl environments relating to Fund, if access is not possible than we

request to be provided with a working copy2 of the virtual servers that contain the following email
systems;

—  Microsoft Exchange Server; and
- Commvault Backup Server,

Listing of all machines in the possession of LMA staff that worked on the Fund.

General

Copies of promotional material for the Fund including but not limited to;

' A working copy of the virtual server means that the copy provided to KordaMentha will operate normally cutside
of the current LMI environment aliowing KordaMentha to access the financial data to perform review and analysis
of the content.

* A working copy of the virtual server means that the copy provided to KordaMentha will operate normally outside
of the current LMI environment allowing KordaMentha (o access the email data (inciuding attachments) 1o perform
review and analysis of the content.
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—  Product Disclosure Statements;

—  Information Memorandum or Fund Profile; and
~  Financial Services Guides.

»  All financial advisor agreements that were engaged directly or indirectly to the Fund or on behalf of
the Fund by the former trustee.

e  Compliant register,

»  Terms of trade or contracts with all Foreign Exchange brokers.
Forensic process for electronic data

Due 1o the nature of our inquiries and appoiniment as Trustee of MPF, KordaMentha requires that any
electronic data provided has been captured in a forensic manner,

Any data provided to KordaMentha as part of this request (whether based on the prior collection
compieted by FTT or a new collection) requires that F'T1 alsoe provide the following where present;

1. Any tool/application [og file to support the capture/copying process used.

2. Any documentation to outline the size of the backup captured compared to the size of the original
virtual machine.

Any notes taken in relation to the accuracy of the virtual machine times,
Any hash values for the VDMK files captured.

Chain of custody documentation.

o mop W

Any other documentation to support the methodology used.

As you would appreciate, the majority of the material requested above, are those necessarily required to
operate the Fund and review the Fund’s prior activities. It is imperative that the above documents are
provided to the Trustee as a matter of priority. We request that you respond to this correspondence by 12
July 2013 providing details of when the above information will be available.

If you have any queries regarding the above please contact David Johnstone of my office on
(07) 3338 0283.

Y ours sincerely

Simon Vertulle
Partner
For and on behalf of the Joint Trustee of the Fund
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KordaMentha

17 July 2013

John Park

FTI Consutting

22 Market Street
Brishane Qid 4000

By emazil: Kelly-Anne, Trenfield@fticonsulting.com
Christine, Alterator@fticonsulting.com

Dear John

LM Managed Performance Fund
ABN 95 595 833 174 (‘the Fund’)

! refer to your correspondence of 12 July 2013 (“the Letter’).

As you are aware the obligation to provide all books and records to the Trustees of the Fund resides with
the former trustee, our initial request to provide this information was made on
15 Aprii 2013 (*Original Request’).

Since the date of our Original Request we have received some books and records of the Fund. However,
contrary to previous communications from the former trustee where it has been stated that all books and
records have been provided, a considerable amount of informaticn remains outstanding. This outstanding
information is pertinent to the Trustees” role and responsibilities.

Given our Original Request was made over three mornths ago we are unwilling to accept your advice in the
Letter that the provision of information outlined in our letter dated 8 July 2013 (‘Recent Request’) "may
take some time . Therefore we ask that all “high priority” information and access requests detailed below
is provided/facilitated by close of business on Friday, 19 July 2013. Other information and access is
requested to be provided by 26 July 2013,

Whilst we believe our Recent Request clearly outlined specific information required and notwithstanding
the former trustee’s obligation to provide all books and records, we provide the following in response to
the Letter and request that the below be read in conjunction with our Recent Request.

Property / Loans (pertaining to all ioans of Fund)

All feasibility models and work papers for all projects (excluding Maddison Estate Pty Ltd, Peregian
Beach Pty Lid and The Lifestyle Investment Company Pty Lid)

e This includes all feasibility models and work papers of all projects since the commencement of the
Fund excluding those specifically excluded above.
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¢« We also confirm that all completed projects are to be provided as they are considered within the
definition of *all books and records of the Fund’.

*  We confirm that all information pertaining to current projects are of a high priority.
Contract of sales for the all projects

¢ We confirm that all completed projects are to be provided as they are considered within the definition
of ‘all boois and records of the Fund”,

«  We confirm that all information pertaining to current projects are of a high priority.

All correspondence (letters, emails, faxes) with, including but not limited io; banks, lawyers, valuers
and auditors, pertaining to the value of MPF’s loans

=  We confirm that all completed projects are {0 be provided as they are considered within the definition
of ‘all boois and records of the Fund®.

¢ We confirm that all information pertaining to current projects are of a high priority.
Meetings and Corporate Governance
¢ QOur request inctudes from the commencement of the Fund;

e All meeting minutes of the Fund’s Board.

¢ All meeting minutes of the Fund’s [nvestment Committee.
s All meeting minutes of the Fund’s Credit Committee.

s All meeting minutes of the Fund’s Risk Committee.

»  The Fund’s Lending Policy.

=  The Fund’s Conflict Register.

*  We are cognisant that such boards, commitfees, policies and registers may be known by variations to
the above descriptions but with a similar function. Obviocusly, even with variations to the
descriptions, the relevant information stiil needs to be provided.

¢ We confirm that all information from 2008 onwards is of a high priority.

Accounting

Access to Financial Systems

+  Qurrequest for all financial information reiating to the Fund from both the Dynamic AX 2009 and
Composer Fund Management systems remains. The financial information of the Fund 1s integral to
the Trustees” role and responsibilities to the Fund and our ability to comply with the Trustees’ duties
is directly impeded by the non-provision of this information,

e The fact that the financial information of the Fund is comingled with information which may not
directly relate to the Fund is a matter for the former trustee to resolve, Notwithstanding this, as vou
refer to in your letter, the Trustees previously put to the former trustee on 18 June 2013 an option to
assist in the transfer of this information which was unacceptable to you and no alternate strategy was
proposed. 1f you wish to sign the Confidentiality Deed provided then the Trustees are willing to
comply with the terms of the Deed.

e Aspreviously stated the enus to transfer all information of the Fund is that of the former trustee.

e Wenote your query in relation to whether the Trustees hold the appropriate licences to manage and
utiiise the financial information. In this regard the Trustees consider this to be a matter for the
Trustees to ensure compliance and is not a concern of the former trustee,

o  We confirm that this is a matter of high priority.
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Internal Audit Policy

¢ The Fund should have one Internal Audit Policy, should this policy be updated from time to time, it
remains the relevant policy. I request you provide the current Internal Audit Policy and any other
policy document that the current document supersedes since the commencement of the Fund.

*  Should you be of the view that there is more than one Internal Audit Policy, please provide me with
all policies in your possession or control.

Foreign Currency Policy

e The Fund should have one Foreign Currency Policy, should this policy be updated from time to time,
it remains the relevant policy. | request you provide the current Foreign Currency Policy and any
other policy document that the current document supersedes since the commencement of the Fund.

e Should you be of the view that there is more than one Foreign Currency Policy, please provide me
with all policies in your possession or control.

Electronic Information

Email Systems

»  Asdiscussed above, the comingling of information which may not directly relate to the Fund is a
matter for the former trustee to resolve, in this regard the Trustees have previously put to the former
trustee an option to assist in the transfer of this information which was unacceptable to you. As
outlined above if you wish to sign the Confidentiality Deed provided thea the Trustees are willing to
comply with the terms of the Deed.

»  Aspreviously stated the onus to transfer al} information of the Fund is that of the former trustee
which the Trustee is yet to receive.

Information Technology Equipment
e This information has previously been requested from your forensic technology division.

* A ‘machine’ is a desktop computer, lapiop computer, server, back up storage systems, any
smartphone/mobile device and all other portabie eiectronic storage devices including but not limited
to external hard drives and USB thumb drives,

¢ Please provide a listing or all ‘machines’ as defined above under the control of LMIM or LMA and
which were utilised in the management of the Fund as at the date of your appointment, being 19
March 2C13.

(General

Copies of promotional material for the Fund

s  The reievant period is from the commencement of the Fund,
Terms of trade or contracts with all foreign exchange brokers
e The relevant period is from the commencement of the Fund.,
Costs

¢  Aspreviously agreed, the Trustees agree to pay all reasonzble costs of LMA and LMIM staff for
transitioning this information, Please provide us with an estimate and the Trustees will confirm
whether the costs proposed are acceptable,
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If the above has failed to clarify our position, to avoid further and unnecessary delays, we request that you
contact David Johnstone of my office on (07) 3338 0283 to discuss any queries,

Yours sincerely
o

/’A—\

(N

Simon Vertullo
Partner
For and on behalf of the Joint Trustee of the Fund

TR



RUSSELLS

19 August, 2013

Our Rel: Mr Tiplady
Your Ref: MJIV:DOB407735740

EMAIJIL TRANSMISSION

Mr Michael Vickery
Minter Eliison
Waterfront Place

1 Eagle Street
BRISBANE QLD 4000

) email: Michael. Vickery@minterellison.com

Dear Colleagues

KordaMentha and Calibre Capital Limited as trustees of the LM
Managed Performance Fund (“MPF”)

LM Investment Management Limited (in liguidation) {("LMIM") as
Responsible Entity of Australian Income Fund - Currency Protected
(" AIF-CP")

Peregian Beach Pty Ltd (“Peregian”} Conflict Claim

We refer to our letter of 5 July, 2013 Please let us know if you sec any utility in
meeting with a view to refining the concerns that have been raised by your
clients.

On our review of the material relevant 1o the issues that have been raised by
your clients, it appears to us as though:

a} MPF was always intended to be a second mortgagee on this particular
development {see MPF synopsis and loan approval docuntents);

1) the first mortgage in {avour of Steckland North Lakes Pry Lid
(“Stockland”) had its origins in the Deed of Variation of Contract
dated 22 December, 2012, whereby the Vendor agreed 1o provide
Vendor {inance on part of the purchase price in return for registered
first mortgage security over the land;

) the loan agreement dated 26 June, 2010 belween Peregian Beach
Pty Ltd and MPF (“the Loan Agreement”) provided for security for
the loan as being a first registered deed of charge over Peregian Beach
Pty Lid, a first registered deed of charge over Gienside Group (Qld)
Pty Ltd and certain guarantees by various third parties, inciuding
Mr David Hawes, Lot 111 Py Lid, Glenside Group (Qid) Pty Lid and
Green Square Property Development Corperation Pty Lid.

The initial funds drawn down from the funds available under the

Loan Agreement was not to seiile the purchase of the subject land
but rather to finance soft costs, including development application

Liability limited by a scheme approved vmder professional standards legislation
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costs (including consultants}. Accordingly, as thie contract of sale for
the subject land had not settied at the time of the initial draw down
of the Joan, there was no ability for first mortgage security 1o be
takern; rather, MPF's security was (in addition to those positions
detailed above) in effeci a first ranking fixed and floating charge over
the purchasing emity under the land acquisition contract and hence
the borrower’s interest in that contract.

As such, whilst It may bave been that subsequent draw downs on the
ivan were inlended 1o finance the acquisition of the land, such
funding was always eventually to be secured by a second ranking

mortgage, with the funder of the construction costs to hold priority
security;

d) foliowing serdement of the tand acquisition, which was facilitated by
the 22 December, 2011 Deed of Variation 1o Contract:

{i) Stockland held first regisiered morigage over the land
(registered 22 December, 2011); and

(i) MPF second registered morigage over the land (registered
23 December, 201 1),

() when AlF provided the necessary funding to complete the land
acquisition on or ahout 18 July, 2012, the Stocldand mortgage was
released and a mortgage in favour of the Trust Company (PTAL)
Limited (held on behall of ATF — CP) was regisiered, On
295 June, 2012 a deed of priority in favour of AIF-CP was entered into
regarding the mortgage securities arising {rom the advances made by
AIF-CP and MPF respectively.

A historical title search Tor Lot 74 on §P236546 illustrates the registration date of

these 1wo morigages is as detailed above. As such, it is incorrect 1o say that
MPF's {irst regisiered morigage was ‘trurmped’ by a subsequent morigage in
favour of Stockland. Stockland beld lirst registered morigage over the subject
land, given the vendor financing arrangement which was in place. From our
review of the records held, #t would seem that the vendor financing
arrangements were prompted by apparent cashllow dilficulties within MPF at
the time such that there was not available within MPF funds 1o settle the land
transaction.

Further, it would seem that upon settlement of the land acquisition contract, as
MTPF had limited funds, AIF-CP stepped in to payout the Stockland vendor
finance amount and, in effect, stepped into Stockland’s shoes as first maorigagec,
This was anticipated 1o be for a short period of time (6~ 12 mornths) until
construction finance was able o be obtained, al which time (hat financier would
hecome first registered mortlgagee.

Against this background we fail to see why it is that you say any conduct by
LMIM is actionable. Perhaps you might more fully outline your clients’
concerns against this factual background and let us know if you believe that a
meeting would he heneficial,

it seerns to us that the position is plainly that the registered mortgages exist with
clear priority and that if your clients wish to allege any wrongful conduct by
LMIM that is an issue that sounds against LMIM at a corperate level {heing
conduct prior to the appointment of the administrators {now liquidators)) as
opposed to fund level.

Our Rel: Mr Tiplady Fage 2 of 3
Your Ref: Mr Vickery

378



Hence, it seems to us that any sale proceeds ought properly flow through to the
relevant fund pursuant to the mortgage securities held. I{ you helieve otherwise,
piease let us know on what hasts.

Yours {aithiully

L7l

Ashley Tiplady
Pariner

Direct (07) 3004 8833
Maobile 0419 727 626
ATiplady@RussellsLaw.com au

Qur Ref: Mr Tiplady Page 3 o 3
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19 August 2013 LEVEL 22 WATERFRONT PLACE & EAGLE STREET BRISBANE
PO BOX 7844 WATERFRONT PLACE (LD 4001 AUSTRALIA
DX 102 BRISBANE www.minterallison.com
T+61 7 3119 6000 F +61 7 3119 1000

BY EMAIL URGENT

Mr Ashiey Tiplady
Partner

Russells

GPO Box 1402
BRISBANE QLD 4001

Dear Mr Tiplady

KordaMentha and Calibre Capital Limited as trustees of the LM Management
Performance Fund (MPF)

LM Investment Management Limited (in liguidation) (LMIM) as Responsible Entity of
Australian Income Fund - Carrency Protected (AIF-CP)

Peregian Beach Pty Ltd (Peregian)

We refer to your letter dated 19 August 2013,

In your letter you refer to a number of docurments that we do not have access to, namely:

1. "MPF Synopsis and loan approval documents";

2. ‘contract of sale for the subject land";

3. ‘records’ that suggest that 'the vendor financing arrangements were prompted by apparent
cash flow difficulties with MPF at the time";

4, 'the land acquisition contract'.

Please would you urgently provide us with these documents, all of which appear to be booics and
records of the MPF trust which our client has previously requested.

Once we have the opportunity to consider the abovemnentioned documents, we will let you know
if there is any utility in a meeting to discuss our client Trustees' concerns.

Yours faithfully
MINT ELL}$0N
P IR ’ [:: J"’\—Zﬁ —
4
Contact: Dravid O'Brien Direct phone: +61 7 3119 6519 Direct fax: +61 7 3119 1519
Emait: david o'brien@minterellison.com
Our reference: DOB 40-7744031

MINTER ELLISON GROUP AND ASSOCIATED OFFICES

ADELAIDE AUCKLAND BEIING BRISBANE CANBERRA DARWIN GOLD COAST HONG KONG
LONBON MELBOURNE PERTH SHANGHAI SYDNEY ULAANBAATAR WELLINGTON

ME_107927T73%_1 (W2007)



Amy Sargent

From: Davina Holland on behalf of Amanda Banion

Sent: Thursday, 20 June 2013 12.34 PM

To: luke. bona@au kwm.com

Cc: Amanda Banton; jnewby@thetrustcompany.com.au

Subject: “KordaMentha Pty Ltd & Calibre Capital Limited ATF LM Managed Performance Fund -
Claim by Administrators of LM Investment Management Limited on "MPF KPG Controller
Account”

Attachments: letter & encl.pdf

Please find attached our letter dated 20 June 2013 together with enclosures.
Kind regards

Amanda Banton
Partner | Piper Alderman

E;.J Piper Alderman

t+61 29253 9929 | m +01424 156 859 [f +61 2 9253 9800
abanton@piperalderman.com.ay | www.piperalderman, com.au

et
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Our Ref:
Your Ref

AKE 384382

20 June2 2013

By Emalt: luke.bona@au.kwm.com

Original forwarded by Post

King Wood Maliesons
Solicitors

Level 33, Wataerfront Place
BRISBANE QLD 4000

Attention: Mr. Luke Bona

Dear Sir

Korda Mentha Pty Ltd and Calibre Capital Limited atf LV Managed
Performance Fund - Claim by Administrators of LM Investment

Management Limited (Administrators Appointed) on "MPF KPG Controlier
Account”

We refer to your emall to the writer on 7 June 2013 and to our ietter of 14 June
2013

We are continuing to review documents in relation to the agreements relating
to the assets controlied by Trust Company (PTAL}Y Limited (Trust Co.} on
behalf of the LM Managed Performance Fund (MPF) and, in particular, the

clrcumstances surrounding the entry into the 'AIF-CP and MPF Security Trust'
Deed, on 28 December 2011 (Trust Deed)

Whilst your ciient may have an enfitiement to monies held by the "AlIF-CP and
MPF Security Trust', pursuant 1o clause 3.1 of the Trust Deed, there are a
number of issues that we are required to investigate, before confirming that our
clients have no entittement to the monies.

tn that regard, it Is not immediately apparent from our review of the material
provided to us in this matier, the reasons why:

1. On or about 28 August 2008, Permanent Trustee Austraiia Lid {as
custodian for the LM First Morigage income Fund) (LMIF) assigned to
MPF all of the security property of Barly Wood Pty Ltd (formerly known
as KPG 13" Beach stage 1 Pty Ltd)(Barly Wood) and further assigned

to MPF the significant debts owed by Barly Wood to LMIF (2008
Assignment), and

2. LM Investment Management Ltd (as responsible enfity for the LM
Australia Income Fund — Currency Protected) (AIF Trustee)and LM
Investment Management Limited (as trustee for the Liv Managed
Performance Fund) (MPF Trustee) entered into the Trust Deed, in
circumstances whare:

28277218v2

@ PEperAIderman:

{Lawyers

Sydney - Melbourne
Brlsbane . Adelztide

ABN 42 843 327 183

Level 23
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74 PiperAlderman
To: King Woot Mallesons @ IperAlcerma

Date: 20 June 2073
Qur Ret AlB.384382
Page 2
2.1 Trust Co. assumed compiete control of the Barly Wood Securities from MPF

{however held It on frust jointly for MPF and AIF);

2.2 MPF was only entitled to receive consideration of $3,832,750.00 (pursuant to
clause 3.3 of the Trust Deed) as a result of its having assigned all of its control
of the Barly Wood Securities to Trust Co.:

2.3 AlF was entitled to receive payment of $58.006.26 for its participation in the

funding of ioans of MPF to Barly Wood (pursuant to clause 2.6{(c) of the Trust
Deed);

2.4 AlIF took a first priority right of interest in respect of the joint "AIF-CP and MPF

Security Trust’ property and monies (by operation and effect of clause 3.1 of the
Trust Dead); and

2.5 AIF was entitied to receive from MPF a quaranteed interest return of 14.5% per
annum, on the total unpaid value of the Barly Wood |oans facility (for the
duration of the loan, pursuant to clause 3 4(b) of the Trust Deed).

Our presently held view is that each of the above transactions may have been undertaken in
breach of trust by LMIM and that our client maybe entitied to those monies,

In order for us te fully understand the agreements between LMIF/IMPE and AIFIMPF | we require
copies of documents that evidence the reasons for the entry into the Trust Deed and the 2008
Asstgnment In that regard, our client requested on Tuesday 18 June 2013 that FT) Consulting
provice it with those further materials. A copy of that email is enciosed for yéur reference Qur
client was informed by the representatives for 7| Consulting that the documents requested
could not be immediately produced. A copy of that email is also enciosed.

Until such time as the abovementioned documents are provided, and sufficient time arovided for
us to consicer those documents, we request that your client agree that the Security Trustee,
Trust Co. or the AIF Trustee or any other party dees not deal with the trust funds.

Please confirm that you agree to the above course by 4:00pm on Thursday 20 June 2013,
failing which we reserve our client's rights fo seek to injunct the monjes.

Yours faithiully
Piper Alderman

per oD Y

Amanda Banton
Partner

Enclosure: Emall from David Jonnstone to Kelty Trenfield dated 18 June 2013
Email from Kelly-Ann Trenfield to David Johnstone dated 18 June 2013

Copied To: Head of Property & Infrastructure Custody Senvices
The Trust Company (PTAL) Limited
GPO Box 4270
SYDNEY NBW 2001
Altgnbon John Newby
email jnewby@thetrusicomoany.com.au

28277z218v2
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Mitchell Coidan

From: Mitchell Coldan

Sent. Tuesday, 18 June 2013 2:45 PM

To: Mitchell Coldan

Subject: FW. LM Managed Performance Fund | Barly Wood
Importance: High

From: David Johnstone

Sent: Tuesday, 18 June 2013 1:50 PM

To: 'kelly trenfield@fticonsulting.com’

Cc: Jarrod Villani

Subject: LM Managed Performance Fund | Barly Wood
Importance! High

Kelly

Frefer o the correspondence issued by King & Wood Maliesens to The Trust Company (PTAL) Limited on your behalf

as Voluniary Administrators of LM Investment Management Limited as rasponsible entity for the LM Austrafian
Inceme Fund

tn order lo progress the matfers addressad in the sbove correspondance, we raguire the provision of the faliowing
documents:

« Detaits regarding the assignment of property and securities by Permanent Trustes Australia Ltd (as custodian
for LMIF} to LMiM (&s the responsible entity for LMPF) and subsequant entry into the Deed of Assignment
betweesn them on 28/08/2008;

» Detalls avidencing the decisions regarding the entry inlo the Trust Deed dated 28/11/2011 and provisions of
the $3.933 million facliity {AIF Facllity), between AIF and LMIM: and

»  Details evidgencing the decisions regarding the assignment of the securities of the AIF Facility to The Trust
Company Limited and subsequent entry into the Deed of Assignment (Between LMIM, dated 28/11/2011),

Documents which deal with the above may inciude but nat limited to:
« Emall communications batween the decision makers.
+  File noles / memoranda considering the transaction.
+  Meeling minutss or the board, investment commiftee, risk commitiee sic.

The documents which have been provided to date to not contain the above,
Thank you in advance.

Regards,
David

Davld Jobnstone | Senior Execulive Analyst

KordaMentha | Level 14, 12 Cresk Street, Brisbane QLD 4000
t+61 7.3336 0283  m+81 402 723 B6S

e diohnstope@kordamentha com | wowwww kordameniba.com

Nattee: The information in this emalt is confidentlal ff you are not the intended recipient, you must not distribute, copy, disclose o+ use the

information or attached fites in this emall in any way. We do not guarantes that the integrlty of this communication has been maintamed. Liabillity
timiledt by 8 scheme approved under Professional Standards Logisiaiion.

Chick here to report this email as spam.
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Mitchell Coidan

From: Mitchell Coidan

Sent: Thursday, 20 June 2013 9.37 AM

Ta: Mitchell Coidan

Subject: FW: LM Managed Performance Fund | Barly Wood

From: Trenfield, Keiiy-Anne Lmaiito:Kelly-Anne Trenfield@fticonsulting,com)
Sent: Wednesday, 19 June 2013 11:14 AM

To: David Johnstone

Ce: Jarrog Villani

Subject: RE: LM Managed Performance Fund | Barly Woced

Hello David

P passed your request onto the relevant staff at LM yesierday. They are however in the midst of facilitating a large
distribution to investors on another fund and as such may not be able to attend to this request immediately,

Regards
Ketly

Kelly Trenfield
Sanior Managing Direcler
Corporate Finance/Restructuring

F T{Consulting

+61.7.3226 4920 direct
+61.7.3225.4990 fax

Kelly. Trenfield@iiconsulting.com

22 Markat Street
Brishane QLD
4000

Ausiralia

We've joined FTI Consulting - olick hers o learn more

Laabifity litnted By a scheme aporoved under Professions! Starcineds | ertpslarir

From: David Johnstone [maito:dipnnstone@kordamentha,com]
Sent: Tuesday, 18 June 2013 1:50 PM

To: Trenfield, Kelly-Anne

Ce: Jarrod Villani

Subject: LM Managed Performance Fund | Barly Wood
Importance: High

Kelly

I refer to the correspondence issued by King & Wood Maliesons to The Trust Company (PTAL) Limited on your behalf

as Voluntary Administrators of LM investment Managemsant Limited as responsible entity for the LM Australian
Income Fund.

In order {o progress the matiers addressed in the above correspondence, we reguire the provision of the following
documents:

+ Details regarding the assignment of property and securities by Permanent Trustee Australiz Ltd

for LMIF} to LMIM (as the responsible entity for LMPF} and subseguent entry into the Deed of Assignment
between them on 28/08/2008:

{as custodian

nan



« Details evidencing the decisions regarding the entry into the Trust Deed dated 28/11/2011 and provisions of
the $3.233 million facility (AlF Facility), between AIF and LMIM: and

» Details evidencing the decisions regarding the assignment of the securities of the AIF Facility to The Trust
Company Limited and subsequent entry into the Deed of Assignment {Betwaen MM, dated 29/11/2011;

Documents which deal with the above may include but not limited to-
« Email communications between the decision makers.
« File notes / memoranda considering the transaction.
«  Meeting minutes or the board, Investment committee, risk committee ete.
The documents which have been provided to daie to not contain the above.

v

Thanl you in advance

Regards,
David

David Johnstone | Senior Executive Analyst

KordaMentha | Level 14, 12 Creek Street, Brisbane QLD 4000
t+61 7 3338 0283 | m +61 402 723 868

e diohnstonef@kordamentha.com | w www kordamentha com

Notice: The information in this email is confidential. if you are not the intended reciplent, you must not distribute, copy, disciose or use the

information or attached files in this email in any way. We do nal guarantee that the integrity of this communication has been mamtained. Liabidy
limited by a scheme approved under Professional Standards Legisiation,

Confidentiality Notice:

Thus email and zny attachments may be confidental and profected by legal privilage. 1T you ate not the intended racipient, be awars that any
disclosure, copymng, distribuiion or use of the e-mail or any attachiment is prohibited. ' vou have reoaived iz email in grror, plaase notify us
wnadiaioty by replying to the sender and then delets this copy and the reply from your system. Thank vous far your cooperation

Chick here to report this email as spam.
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Amy Sargent

From: Lisz Tessier on behalf of Amanda Banton

Sent; Thursday, 25 July 2013 9:21 AM

To! ke bona@au kwm.com

Cc: Amanda Banton, Steven Faulkner, jnewby@thetru stcompany com.au

Subject: *Korda Mentha Pty Lid and Calibre Capital Limited g LM Managed Performance Fund
Attachments: Letter Maliesons 25.7.13.pdf

Kind regards

Amanda Banton
Partner | Fiper Alderman

d PiperAldarman
. 24

L +81 28253 9929 | m +61 424 156 859 | +61 2 8253 9900
abanton@piperalderman.com au | www.piperalderman com.au
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Cur Ref: AKB 384382
Your Ref
25 July 2013

By Emall: iuke bona@au.kwm.com
Original forwarded by Post

King Wood Mallesans
Solicitors

Level 33, Waterfront Place
BRISBANE QLD 4000

Atflention: Mr. Luke Bona

Dear Sir

Keorda Mentha Pty Ltd and Calibre Capital Limited atf LI Managed
Performance Fund - Claim by Administrators of LW Investment

Wanagement Limited {Administrators Appointed) on "MPF KPG Controller
Account”

We rafer 1o your ermaiis of 7 June 2013 and 20 June 2013, and to our ietters of
14 June 2013 and 20 June 2013,

We are concemed by your client's attitude to the issues we have Now raised on
several occasions regarding the conduct of LM investment Management
Limited (LMIM) in respect of the LM Managed Performance Fund (MPF), and
by its continued requests to the Trust Company (PTAL} Limited {Trust Co)to
urgently distribute trust funds o LMIM as responsible entity for the Australia

Income Fund (AIF). Please explain the urgency behind your clients request for
those funds.

In this letter, save whare the context is to the contrary, a reference to AIF s &
reference to LMIM in its capacity as responsible entity for the AIF and g
reference to MPF is a reference to LMIM in ifs capacity as trustee for the MPF

in response to your email dated 29 Juns 2013;

1. We have never asserted that the AIF is “entifled” o the monies held by
the Trust Co. As you are aware, those funds are held for the banefit of
both the AIF and the MPF. We merely acknowledge that, if the Trust
Deed is valid, then the terms of Clause 3.1 of the ‘AF-CP and MpE
Security Trust’ Dead (Trust Deed) appear o give AIF a first priority
interest over the funds of the Facility, as AIF is entitled to direct Trust
Co. in accordance with the Trust Deed, whilst there is any amount
cutsianding to AIF under the facility. We discuss the issues in relation
to the Trust Deed and the priorities under e Trust Deed, below.

2B82BE383v4

% FiperAlderman

Lawyers

Sydney + Melbourne
Brisbane . Adelaidge

ABN 42 843 327 183

Lavel 23

Governor Matquarie Tower
t Farrer Place

Sydney NSW 2000
Australia

DX 10216 Sydney Stock Exchange

{ +81 29253 gg@9
[ +61 20253 8800

www piperalderman.com. ay

Partner:

Amanda Banton

{81 2 82539829
abanton@piperaldarman com auy

Gontact:

Amanda Banion

Pariner

1 461 2 9253 9929
apanien@piperatderman. com.au
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Piper Alderman
To: King Wood Maliesons % per Alderm
Date! 28 July 2013

Our Ret: AKR 384382
Page: 2
2. We have not yet been able to determine the vaiidity, or otherwise, of the entry by LMIM

{as the responsible entity for the AIF and trustee for MPF) inio the Trust Deed on behalf
of MPF and AlF. it is not clear, on the fimited materials available (o us, what the reasaons
were for the entry into the Trust Deed {and subsequent payment by AlF of the
$3.933,750 10 MPF) on the terms stated in the Trust Deed. Itis also not clear what
necessitated the assignment of all of the Barly Wood debt to MPF in August 2008,

The Terms of the Trust Deed

3. Leaving aside arguments about braach of frust (which are discussed below}, we do not

accept that AIF is entitied to the moneys heid by Trust Co. as trustee for the AlIF-CP and
MPF Securlty Trust.

4, To the extent that you have the powerto direct Trust Co. pursuant to Clause 3.1 of the
Trust Deed, your directions must be in accordance with the Trust Deed.

5, The MPF has a first priority right for the repayment of interest due under the Barly Wood
ioans faciiity pursuant to the terms of the Trust Deed. Clause 3.5 of the Trus! Deed
provides that, subject 1o Clause 3.4(c), arnounts payable by any Transaction Party
{defined under the Trust Deed to inciude Barly Wood, any Security Provider or
Guarantor) and received by the AIF, the MPF or Trust Co. must he paid in accordance
with Clause 6.1, Relevantly, Clause 3.4{c) provides that “in consideration of the Second
Fund [MPF] paving the interest that is referred to in clause 3.4¢b) to the First Fund [AIF]

the Second Fund [MPF] will be entitled to receive ail interest that s pavable under the
Faciity by a Transaction Party.”

8. ltis clear that, pursuant to Clause 3.4(¢), the MPF has a first pricrity right for the
repayment of interest due under the Barly Wood loans facility by any of those
Transaction Parlies. in those circumstances MPF is entitied to repayment of interest

paid to AlF.

7. We are instructed that the total interest paid by the Transaction Parties is a minimum of
$314,312.01. It follows that MPF is eniitied to those monies.

Breaches of Trust

8. We do nol agree with your assertions that, prims facie, we do no{ have sufficient

grounds to seek injunctive relief from the Courl in our istter to you dated 20 June 2013,
we have provided sufficient basis to at ieast give rise to a SUspicion
by your client

of breaches of trust

g. Furthermore, despite our clients previously having raised those copcerns {in our letters
to you of 14 June 2012 and 20 June 2013), you have failed o respond to any of the
agsertions we have made regarding the conduct of your client

10. To be clear, the current basis for our contentions that your chent has engaged in

breaches of trust and that the Trust Deed itself may be unenfore

eable or invalid are
borne out by the following facts and matters:

28288383v4
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Tor King Wood Maliesans géf Piper Alderman

102

10.3

104

105

108

Date: 25 July 2013
‘Cur Ref: AKB 384382
Page: 3

101

On or about 28 August 2008, Permanent Trustee Australia Ltd {as custodian for
the LM First Mortgage income Fund) (LMIF) assigned to MPF all of the security
held over property of Barly Wood Pty Lid (formerly known as KRG 13" Baach
Stage 1 Pty Ltd) (Barly Wood), ILMIF firther assigned to MPF all of the
significant debts owed by Barly Wood to LMIF (2008 Assignment),

As a result of those arrangements, Barly Wood owed MpPF 38,072,899.00 on or
about 28 August 2008,

Atthe date of the assignment, Barly Wood was undar externat administration.

We note that the repayment dafe for the debt by MPF to LMIF was extended by
variations to the 2008 Assignment {by Deeds of Variation) on 12 December
2008, 28 August 2009 and 30 November 2010,

On or about 28 December 2011, LM Investment Managemenrt Ltd (as
responsible entity for the LM Australia income Fund — Gurrency Protected) and
LM investment Management Limied (as trustee for the Lig Managed
Performance Fund) entered inio the Trust Deed.

We note that as at 28 December 2011, Barly Wood owed the MPF
approximately $7,528,114.03,

11, Relevantly, the Trust Deead provided, inter alia, that:

111

1.3

28288383v4

The MPF was required to make a once-only payment of $58,006.25 to AIF for

its participation in the funding of loans by AIF and MPF to Barly Wood {pursuani
to Clause 2.6(c));

The AIF paid MPF the sum of $3,933,750.00 on 28 December 2011 {pursuant
to Clause 3.3}, which represented 52.3% of the total amount owed by Barly
Wood to MPF as at 28 Dacember 2011, With the limited information currently
avaflable to the Trusteas, we are unable to confirm whether or not any monies
have physically been transferred from AIF to the MPF| thersfore we cannot say
the real extent of any benefit, if any provided to the MPF in this regard,

AlF and MPF agreed that AlF's contribution would not exceed seventy five
percent {75%) of the market value of the Secured Property (LVR) (pursuant to
Clause 2.7(a)). In the event that AIF's contribution exceeded 75% of the market
value, the MPF agreed to pay an amount to AIF sufficient to ensure that AlF's
contribution did not exceed 75% {pursuant to Clausa 2.7{chy;
AIF was to be paid by MPF a guaranteed interest return of 14 5% per annum,
on the total unpaid value of the Barly Wood loan facifity (for the duration of the
loan} (pursuant to Clause 3.4(b));

2490



Yy
Tor King Wood Mallesons @ Piper Alderman
Date: 25 July 2013
Our Retb AKB. 384382
FPage ]
115 MPF surrendered its control of all the Barly Wood securities to AlF as Clause
3.1 exclusively entitles AIF to direct Trust Co. in relation to any monies
outstanding in respect of the facility. Accordingly, MPF relinguished a first
priority right to the monies as the AIF was entitied to first priority in respect of
the AIF/MPF Trust monies.
12, In surmmary, on the limited information that we currently have availabie to us, it appears
that the commercial context of the Trust Deed was as follows:
121 Atthe time the Trust Deed was entered into (28 December 207 13, Barly Wood
had a Controller appeinted and was unable to service the ioan to MPF,
122 Accordingly, MPF was entitied to enforce its securities over Barly Wood;
12,3 Instead, MPF effectively procured a new financier, AiF, who appears to have
assumed $3,833,750.00 of the debt owed by Barly Wood. in this regard, we
note our comments at the second sentence in paragraph 11.2;
12.4  Under the terms of the Trust Deed, MPF:
{a paid $59,006.25 to AIF without obtaining any rights of recourse against
Barly Wood:
(b) guaranteed interes! payments of 14.5% to AlF,
(c) surrendered its first mortgage security for the balance of the debt:
{d) guaranteed AiF's LVR such that MPF adopted the risic of any default in
LVR {in circumstances where MPF surrendered its first morigage
security to AlIF), and
(e} surrendered control over the Secured Property by aliowing AlF to direct
Trust Co in respect of any monies outstanding in respect of the facility,
13 We assert that by enfering into the Trust Deed on behalf of the MPEF, LMIM, inter alia:
13.4 failed to exercise the care, diligence and skill that = prudent professional trustee
would have exercised in managing the affairs of the MPF: and
13.2  breached its duty to preserve the value of trust property in respect of the MPF,
because, for the reasons sat out above, particularly those in paragraph 12 4, the
commeicial arrangements were unfavourable to the MPF In the circumstances, a
prudent trustee of the MPF would nof have entered the Trust Deed on its terms. Rather,
a prudent trustee would have enforced its securities over Barly Wood.
Z82BE3B3v4
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Date:
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Page:

14

16,

16.

17.

18.

King Wood dMallesons @ PiperAlderman
25 July 2013

AXB 3843872
5

The relevant information Memorandum for the MPF at tha time {dated 25 Novembsr
2008} provided that “If a borrower is late in effecting an interest bayment or otherwise is
in default, appropriate action is taken {by the Manager] to protect the interests of
invesiors " On the limited Information available o us, thers appears o be nothing to
suggest that LMIM took "appropriate action”to protect the interests of investors of the
MPF in respect of the Barly Wood loan faciity.

Moreover, the arrangements appear to provide substantial benefits to AIF (for the
reasons set outin paragraph 12.4). in this regard, LMIM appears to have breached its

fiduciary duty to MPF as it preferred fhe interests of AIF to MPF in entering into the
Trust Deed.

These matters amount to 2 breach of trust notwithstanding that MPF itself wes entitled
to receive all interest payable under the Barly Wood loans facility by any Transaction
Party (defined under the Trust Deed to include Barly Wood, any Security Provider or
Guaranter) under that facility (pursuant to Clause 3.4(c) of the Trust Deed).

Accordingly, LMIM and/or AIF have engaged in conduct in breach of trust, and further a
prima facie case for obtaining injunctive relief from the Court has been established,

Furthermore, as discussed below, we are concermed about possible breaches of frust

by LMIM in respect of entering into these commerciai arrangements on 28 August 2008,
Among other things, we will investigate:

18.1 whether the decision to enter the transaction was in accordance with the
‘conservative lending policy in relation fo mortgage securities” which is provided
for in the MPF Information Memorandum dated 22 June 2007, at page 12; and

18.2  whether LMIM engaged in "igorous due difigence” in respect of the securities
which were acquired under the arrangements, which was required of LMIM
under the information Memorandum dated 22 June 2007, at page &,

Reguest for Documents from LM

10
[

20.

2%

We note that it may be that there were sound commercial reasons for entry into the
2008 Assignment and the Trust Deed, which we are not presently aware of It is on this

basis that our clients have requested further materials evidencing the considerations
surrounding those decisions.

We disagree with your asseriions in relation to our client’s entitlement to the materials
reguested by our clients,

We acknowledge that in your client's capacity as responsible entity of the AIF your
cllents are under no obligation 1w provide the materials to our clients However, in so far
as your cilents acquired the documents, and any related knowladge, in their capacity as
trustee of the MPF, it is clear that cur clients are entitied 1o the materials.

2B2ZB5383v4
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.
To: King Wood Mallesong Q_’é Piper Alderman
Date: 25 July 2013

Cur Refl. AKB.3B4382
Page: 8
22. In the circumstances, we do not consider that our clients’ request that FT1 Consulting

provide the abovementioned materiais ts unreasonable, in circumstances where your

cliant now seeks to obiain a benefit of $206,643.15 (Disputed Funds) from the trust
flinds.

23 in that regard FTt Consulting has In fact agreed to provide those materials but has
requested a further period of time to undertake that process. We do not see any issugin
permiting F1! Consulting the indulgence that they have requested, and fail to
understand the urgent nature of your instructions to Trust Co.

24. We assume that you will take no further action until our clients are provided with the
matenats.

We look forward to hearing from you as a matter of urgency.

Yours faithfully
Piper Alderman

Per: %f%ﬂ/
{ LY

Amanda Banton
Partner

Copied To: Head of Property & Infrastructure Custody Services
The Trust Company (PTAL) Limited
GPO Box 4270
SYDNEY NSW 2001
Aftention John Newby
emall: inewby@inetrusicompany.com.au

282883834
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Amy Sargﬁnt

From: Pan, Philip (AU) <Philip.Pan@au kwm.com>

Sent: Tuesday, 1 October 2013 4:01 PM

To: Amanda Banion

Subject: ‘LM Investment Management Limited {In Liquidation) (Controller Appointed)
Attachments: 2221_001.pdf

Confidential communication

Dear Sirs
Please find attached our letter dated 1 October 2013

Yours faithfully

Philip Pan | Partner

King & Wood Maliesons

Leve! 33, Waterfront Place, 1 Eagle Street, Brisbane QLD 4000
T +61 7 3244 8081 | F +681 7 3244 8Y99

A'J'H

b e AT e v N s L
chilpponfloy kwmecom Davew owm com

The Power of Teaother

Click here 1o report this email as spam.
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KING&WADD Wateriont Place
MALLESONS Bicsene GL0 d0n0

Ausiralia

T +61 7 3244 8000
F +61 7 3244 8980

www. kwm,com

1 October 2013 Luke Bons
T+617 3244 BOBS
M +61 401 732 093
tuke bona@au. kwm.com

Philip Pan
Partner

Piper Aiderman

Level 23 Governor Macquarie Tower
1 Farrer Place

SYDNEY NSW 2000
abanton@piperaiderman.com.au

Dear Sirs

LM investment Management Limited (In Liguidation) {Confroliler Appointed) (“LMIM"} as responsible
entity for the LM Australian Income Fund {("AlF") and KordaMentha Pty Ltd and Calibre Capital
Limited as trustee for the LM Managed Performance Fund {(“MPF™")

Your ref AKE, 384382

We refer to your letters of 20 June 2013 and 25 July 2013 and more generally, our correspondence with you
concerning the above matter.

At the outset, we wish to clarify some ambiguity within your correspondence, Our clients are John Park and
Ginette Mulier, the joint and several liquidators of LMIM. Whilst it is true that LMIM is also our client to some
extent by virtue of the fiquidators’ special agency with LMIM, we consider it misteading to allege and refer to
breaches of trust by "our client”, in circumstances where, as we understand it, no allegation of breach of trust
is made against Mr Park or Mis Muller in any capacity they hoid, All material transactions concerning this
matter were undertaken by LMIM prior to our clients’ appointment and accordingly we assume that any
allegation by you of breach of trust is directed at LMIM and not our clients. If this is not the case, please let
us know and provide us with the basis and evidence for your asseriions.

Set out below are responses to the issues you raise in your correspondence. Capitalised expressions used
in thig letter which have been defined or ascribed a specific meanings in our various cotrespondence with
you, have the same meanings when used in this ietter uniess the context sggests or requires otherwise,

1 The Terms of the Trust Deed

Leaving aside your allegations about breach of trust (which we respond to below), you assert that MPF has a
first priority right for the repayment of interest due under the Barly Wocd loan facility by virtue of clause 3.4(c)
of the Trust Deed. Clause 3.4(¢) is expressly stated to be “in consideration of [MPF! paying the interest that
is referred to in clause 3.4(b) to [AIFT, being the ‘interest guarantee' by MPF in favour of AIF. With respect,

King & Wood hallesons in Australia s 8 member frm of the Hing & Woot Mallesons network. Seg kwm com jor mote idormanon | ABN 55 001 462 239
SR DEMM UNIBIE  RE VEAG M LA B R B B TR R RS BRI BE I THIBE B ke

Beiing | Bnsbane t Canbarra | Chenagis { Chongang + Guangziou | Hangzhow 1 Hong Kong | Jnan 1 London | Melbourne FNews York | Perht Oingdao | Snanghai | Shenzhen
Siicon Valley { Suznou | Sydney | Tianin | Tokyo

18322702 docn f Errorl Unknown doctment property name,
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KING&WCDD
MALLESONS

Piper Alderman 1 Getober 2013

your clients cannot ‘cherry pick' only certain aspects of the 2011 loan participation transaction between MPF
and AIF ("2011 Transaction") as being valid and enforceabie. if your clients wish to uphold and enforce
clause 3.4(c) of the Trust Deed, then it is only equitable that clause 3.4(b} also be enforced given that it was
the promise made by MPF to receive the benefit of clause 3.4{c). We are instructed that presently,

$163,393.85 is due and owing by MPF to AIF pursuant to the interest guarantee within clause 3.4(b) of the
Trust Deed.

2 Breaches of Trust

By way of summary, you assert that there may have been no commercial benefit for MPFE in eniering into
either the 2008 Assignment or the 2011 Transaction, the transactions thereby constituting breaches of trust
by LMIM as to MPF. We consider the two transactions are discrete and separate and must be considered
separately. Accordingly, even if there was some evidence or basis for impugning the 2008 Assignment
{which is not conceded by our clients), the proper course is for your clients to pursue any remadies thay
consider they are entitted to as against the Court appointed receiver in control of the assets of the LM First
Mortgage Income Fund (Receiver Appointed} ("FMIF"). Your clients cannot seek to taint the rights acquired
by AIF for valuable consideration in the 2011 Transaction by any alleged breach of trust by LMIM by causing

MPF to enter into the 2008 Assignment. Looking at the fransactions separately, our clients have provided us
with books and records which evidence the following:

2.1 2008 Assignment

The conflict record dated 2 October 2008 attached o the resolution of the board of directors of LI
dated 27 October 2008 (enclosed with this letter and marked "A"Y states:

(a) Given the international credit crisis at the time and its impact on the Australian preperty
market, LMIM did not consider it was an ideal time to sell the secured praperty. LMIM
considered that the market would improve and that the secyred property was a good
medium to long term hold.

{b) It was proposed to assign the Barly Wood debt and the securities from FMIF to MPF, as the
MPF is more suited to strategically holding properties and developing properties in joint
veniures.

(c) LMIM obtained updated valuations of the secured property to estabiish the appropriate

assignment price. It was proposed fo assign the foans and sacurities for the valuation

prices for the secured property as thess amounts represented the likely recovery amounts
for the loans.

(d) FMIF and MPF's constitutions, FMiP’s product disclosure statement and MPF's information
memorandum specifically coniemplate and allow dealings with related parfies.

in light of the above, it is reascnable to conclude that there was a reasonable commercial basis for
the 2008 Assignment as MPF acquired the loans and asscciated securities from FMIF on the same
basis that it might from an unreiated party at arm's length, that is, for the then value of the secured
property representing the likely recovery amounts to be achieved. if the secured property was
realised as at the date of the assignment. The further commercial benefit for MPF was the prospect
that in the medium to long term, prior to realisation, the secured property may appreciate in value
thereby resulting in 2 profit on the transaction for MPFE. This, of COurse, was not a certainty. If, in
the events which have ensued and with hindsight, the 2008 Assignment has not proved to be
beneficial from MPF's perspective, it may be that MPF has potential causes of action against, for
example, the valuers who provided the valuations which formed the basis of the assignment amount,
Or, t may simply be a case of unsuccessful speculation on the Property market (hardly a rarity)

T1622270_2.docx
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MALLESONS

Pipar Aiderman _ 1 October 2013

2.2

What is clear, however, is that it does not necessary follow that the 2008 Assignment was in breach )
of trust simply because it proved to be unprofitable over time from MPE's point of view.

Without derogation from cur view that any breach of trust in connection with the 2008 Assignment
cannot impact on AlF’s rights acquired for value in the 2011 Transaction, please iet us know if your
clients are in possession of evidence or material which, cortrary to the above, suggests a breach of
trust by LMIM. As we understand it, the vast majority of books and records concerning the 2008
Assignment are in hard-copy format and have been provided to your clients. Your clients should

therefore be in possession of any evidence or materials (if they exist) which suggest a breach of
trust by LMIM,

2011 Transaction

The-conflict record dated 29 December 2011 (enclosed with this letter and marked "B") states the
commercial drivers for the 2011 Transaction as being that MPF had been experiencing some short
term cash flow issues and AIF, having spare cash within its fund, was desirous of earning a better
return than bank rates and avoiding the need to source new loans and undertake due diligence and
legat processes. Accordingly, the commercial benefit io MPF in the 2008 Transaction was having
fast access to cash at an interest rate which was said to be above that of a sampied “main-stream”
lender (NAB) but betow that of an “alternative lender” iike Acquire Capital. This was said to be
reflective of the nature of the transaction and was deemed to provide a fair cost of capital for MPF
(who wouid have otherwise found it difficult to obtain finance through other sources) and & fair return
for {he risk taken by AIF (see the RWG Accountants expert’s report dated 21 February 2012 in this
regard}).

Responding to the various matters raised in paragraph 11 of your letter of 25 July 2013:

(@) the once only payment of the settlement fee of $59,006.25 from MPFE to AlF was 1.5% of the
total amount of AlF’s participation in the Barly Wood facilty. RWG Accountants say in their
report that this is within the normal range for private morigage funds (being 1% to 3%):

(b) enclosed with this letter and marked *C" is a bank statement for the period 1 December
2011 to 31 December 2011 for account number 034382579 styled "The Trust Company
(PTAL) LIMITED ACF LM MANAGED PERFORMANCE FUND" Page 13 of that statement
shows a deposit on 28 December 2011 in the amount of $3,933,750.00 from account
number 34685008 which, as per the enclosed fst of Suncorp bank accounts enclosed with
this letter and marked “D”, is the "AIF WORKING ACC". Accordingly, even if it could be
shown that efther or both of the 2008 Assignment and 2011 Transaction were in breach of
trust {which is not conceded by our clients), MPF has still had the benefit of receiving AlF's
funds in the amount of $3,933,750. On any view, AIF is entitied to have this amount
returned to it;

(c) AlF's LVR of 75% is said to have been within the normal commercial range for a transaction
lixe the 2011 Transaction (RWG Accountants expernt's repon);

(d) the interest payable under the Barly Wood facility exceeded the MPF's interest guarantee of
14.5% interest to MPF on the dally outstanding balance of MPF's contribution (clause 3.4(a)
of the Trust Deed); and

(e} MPF surrendered its contro! of the Barly Wood securities to AIF and relinquished its first
priority right to moneys received into the Barly Wood controllership as this was a
commercial term of the 2011 Transaction and the basis upon which the LVR intarest rate for
AlF's participation in the Barly Wood facility were calculated. The documents state that
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Piper Alderman _ 1 October 2013

MPF had short term liquidity problems and its best source of those funds was AIE itis
difficult to envisage a prudent lender participating in the Barly Wood facility on terms any
more favourable to MPF given the deficit between the debt and vaiue of the securad
property. The terms of the 2011 Transaction refiect the risk taken on by AlF and according
to the RWG Accountanis expert's report were “fair and reascnable” and the 2011
Transaction was "being conducted on an arm's-length basis".

For compieteness, paragraphs 12.2, 12.3 of your letter dated 24 Juiy 2013 are inconsistent and paragraph
14 is incorrect. MPF did enforce its security over Barly Wood causing LMIM to enter into possession of the
secured property as agent for the mortgages. Such action seems, to us at least, to be entirely consistent
with the information memorandum for the MPF requiring LMIM to take "appropriate action” where a borrower
is in default,

In light of the above points, we cannot see how your clients can mainiain any argument of a prima facie case
for breach of trust in respect of either of the 2008 Assignment or the 2011 Transaction. The evidence and
materials which we have seen and which are enclosed with this letter, to the contrary, estabiish a prima facie
commercial benefit to MPF. Accordingly, the onus rests with your client to establish to the requisite standard
of proof that a breach or breaches of frust have in fact taken place.

Regardiess, even if your clients were able to establish a breach of frust {which is not conceded by aur clients
for the reasons set out above), as set out in paragraph 2.2(b) above, MPF has still had the benefit of
receiving AIF's funds in the amount of $3,933,750. On any view, AIF is entitied to have this amoun: returned
to 1t with interest. We are instructed that LMIM's books and records state that as at 31 March 2013, AlF had
received a tolal of $3,230,264 44 from the Barly Wood controltership. Accordingly, AIF is at least entitied to
the amount of 1703 495.56 (being the amount paid to MPF less the total received from the Barly Wood
controliership to date) from the money held by Trust Co. in the "MPF KPG Controlier Account”.

Accordingly, we ask that within seven days of the date of this letter you instruct Trust Co. {0 release the
amount of $703,495.56 to our clients from the MPF KPG Controller Account. 1 yaur clients faif fo do so, our
clients reserve AiF's right to hold your clients personally liable for interest, costs and any other loss or
aamage to AIF and its members occasioned by your clients’ refusal to allow our clients access to funds
properly belonging to AlF.

3 Request for documents from LMIN

We are instructed that all hard-copy MPF records have now been provided to your clients and your client has
had ampte time to review those materials in respect of the 2011 Transaction

Yours faithfuily

R
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RESOLUTION OF THE BOARD OF DIRECTORS OF
LM investment Management i tg

Date: 27 October 2008

Approval of assignment of FMIF loans {Albassit, KPG 13t Beach and Lifestyle) to
the MPF

The LM Firgt Mortgage Income Fund (FMIF) Credit Committee approved:

* the assignment of the Albassit, KPG 13t Beach and Lifestyle loans io the LM
Managed Performance Fundg (MPF) based on current vaiuation: and

« the payment af the assignment to be made by the MPF in 6 months from the date of
the assignment; and

* interest to be paid by the MPF at 10%pa on the principal valye until full payment is
received; angd

* security of a fixed and fioating charge over the assets of the MPF;
by Commitiee Circular.

The MPF tnvestment Committee approved:

+ the receipt of the assignment from the FMIF of the Albassit, KPG 13% Baach and
Lifestyle loans based on current valuation: and

* the payment of the assighment to be made by the MPF in 6 months from the date of
the assignment; and

e interest to be paid by the MPF at 10%gpa on the principal vaiue until full payment is
received: and

* security of a fixed and fioating charge over the assets of the MPF:
by Committee Circular,

This is a refated party fransaction, Attachead to this minute is 4 copy of the conflict of
miarest record.

THE BOARD RESOLVED 0 approve the assignment rom both the FMIF and MPF
perspectiva,

Acceptance of the resolution: Each of the Direstors dCCepls the resoluiion zg signed

DEJM

...............................................................................................

Signature Signature

...... ?U"{*’Dmkﬁ Lz, D
Director Oirector

DATE: 3nhiolag DATE: 27 |olog/
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LM INVESTMENT MANAGEMENT LTD
CONFLICT RECCORD

Transaction: Assignment of FMIE loans (Albassit, KPG 13" Beach and Lifestyle) to MPF
Record date: 2 October 2008

Background and nature of conflict

»  This conflict record concems the assignment of the Albassit, KPG 12" Beach and Lifestyle
loans by FMIF to MPE,

« Theloans are in default,

*  FMIF has held sale campaigns for the security praperties, however ne sale hag sventuated.

« inthe case of Albassil, the security property comprises 7 dwellings, fully leased, well iocated
and close to the Sydnay CBD,

» inthe case of KPG 134 Beach, the securiiy properly compnses 20 residentlal urits in a golf
sourse complex &t a beacheide location approximately one hour fram tha Melboume CBD.
The units are la! as part of a resort by an on-site manager.

* Inthe case of Lifestyie, the securlty property is located at Caltai, outside Sydray. The
preperty 1s currently zoned for & golf course residential deveiopment, Pre-saias for this style
of development did nat reach required levels to enabie construction funding te proceeg, and

been approached by a number of parfies interested in developing the propesty in joint venture
with the RE, It is sxpacted that & joint venture development of the site for the purpose of a
rural residental or similar development woutd sabisfy the debt in full and produce a madast

¢ The international credil crisis has impacted an the Australian Preperty market, and the RE
considers this is not the bast e to sell the subject properties.

e The RE believes that the market will imprave, and that the properiss are good medium to
tong term holds,

» inthe case of the Lifastyle property, the RE heliaves that a joint vanture development
invalving & change of zoning would be successful.

»  TheRE acoordingly considerad an assignment of the subject loans frem FMIF to MPE, as the
MPF is more suited to strategically holding properties and devaloping prapertfies in joing
veniums, :

» The RE obtained updaied vaiuations for the security praperites to asceriain an appropriate
assighmeant prica, :

« ltisproposed 1o assign the Ioans for the valuation prices as these prices represent the Hkely
recovery amounts for the logns.

» As MPF does not have sufficient cash reserves ai ihis fme to pay the assignment price, it is
proposed that payment of the price be delayed by 6 months, with interest to be paid by MPF
at the rate of 10% pa. The price is to be secured by a fixed and floating charge aver the
assets of MFF,

+« The ransaction is a related party transaction. A possibie confiict alse arses because the RE
ray prefer the interests of MPF over tha interests of FMIF, or vige versa,

Assessment and evaluation of conflict

The first question to be asked is whether the transaction is probhiblted by generaj principles of
fiduciary faw. Both FMIF's and MPE's constitutions as well as FMIF's FDS and MPFg
information memorandum specifically allow and conterptate dealings with related parties.
Therefore the transaction is noi bar se prohibited by general principles of fiductary iaw,

The sscond question ts whether Part 2E of the Comorations Act applies to the fransaction, LM
conirols both the FMIF and the MPF, therefore pursuant to seclion 208 of the Act, Part 2E does
appiy to the transaction.

400



