IN THE SUPREME COURT OF VICTORIA AT MELBOURNE
COMMERCIAL AND EQUITY DIVISION

COMMERCIAL COURT
List D

No. S Cl 2011 6777
BETWEEN
FENCEPORT PTY LTD (ACN 139 604 121) & ORS (according to the attached Piaintiffs
Schedule)
and
CON MOSHOPQULOS & ORS (according to the attached Schedule) Defendants

FOURTH AFFIDAVIT OF CELIA JANE ARMSTRONG

Date of document: 25 September 2012
Filed on behalf of: the First, Second, Third, Fourth and Fifth Defendants
Prepared by:
Clarendon Lawyers Tel: 03 8681 4400
Level 17, Rialto North Tower Fax: 03 8681 4499
525 Collins Street Solicitors Code: 101294
MELBOURNE VIC 3000 Ref: MJF:1000182

michael.fernon@clarendonlawyers.com.au

I, CELIA JANE ARMSTRONG of Level 17, Rialto North Tower, 525 Collins Street, Melbourne, make oath and
say that:

1 | am an employee of the firm Clarendon Lawyers Pty Ltd, the solicitors for the First, Second, Third,
Fourth and Fifth Defendants, being the Representative Growers in this proceeding. Subject to the
supervision of my principal, Michael Fernon, | have the carriage of this matter on behalf of the
Representative Growers and | am authorised to make this affidavit on their behalf.

2 Now produced and shown to me marked exhibit CJA-11 is a true copy of the Fourth Affidavit of Celia
Jane Armstrong together with the exhibits referred therein sworn in respect of proceeding S Cl 2011
6606 on 25 September 2012.

SWORN by CELIA JANE ARMSTRONG )
at Melbourne in the State of Victoria )
this 2™ day of September 2012 )

SARAH DORN
of Clarendon Lawyers Pty Ltd
Level 17, Rialto North Tower
525 Collins St, Melbourne Vlcton_a :_3000
an Australian Legal Practitioner within the
GARO01_1000182 fydedeing of the Legal Profession Act 2004



SCHEDULE

IN THE SUPREME COURT OF VICTORIA AT MELBOURNE
COMMERCIAL AND EQUITY DIVISION
COMMERCIAL COURT

BETWEEN

FENCEPORT PROPRIETARY LIMITED (ACN 139 604 121)
First Plaintiff

OLIVECORP LAND PTY LTD (IN LIQUIDATION) (ACN 090 141 512)
Second Plaintiff

MARK ANTHONY KORDA
(in his capacity as liquidator of Olivecorp Land Pty Ltd (in liquidation))
Third Plaintiff

MARK FRANCIS XAVIER MENTHA
(in his capacity as liquidator of Olivecorp Land Pty Ltd (in liquidation))
Fourth Plaintiff

CON MOSHOPOLOUS
(in his capacity as a Grower in the 2000 Timbercorp Olive Project (Private Offer)
(Unregistered))
First Defendant

PAULINE EMMA HAMMER
(in her capacity as a Grower in the 2001 Timbercorp Olive Project (ARSN 094 382 082))
Second Defendant

DAVID SYDNEY BUTTERFIELD
{in his capacity as a Grower in the 2002 Timbercorp Olive Project (ARSN 098 233 455})
Third Defendant

GRAHAM GOLDENBERG
(in his capacity as a Grower in the 2003 Timbercorp Olive Project {ARSN 104 648 473))
Fourth Defendant

SHUN KING LI
(in his capacity as a Grower in the 2004 Timbercorp Olive Project (ARSN 108 744 378))
Fifth Defendant
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IN THE SUPREME COURT OF VICTORIA AT MELBOURNE
COMMERCIAL AND EQUITY DIVISION

COMMERCIAL COURT
List D

No. 8 Cl 2011 6777
BETWEEN
FENCEPORT PTY LTD (ACN 139 604 121) & ORS (according to the attached Plaintiffs
Schedule)
and
CON MOSHOPOULOS & ORS (according to the attached Schedule) Defendants

EXHIBIT NOTE

Date of document: 25 September 2012
Filed on behalf of: the First, Second, Third, Fourth and Fifth Defendants
Prepared by;
Clarendon Lawyers Tel: 03 8681 4400
Level 17, Rialto North Tower Fax: 03 8681 4499
525 Collins Street Solicitors Code: 101294
MELBOURNE VIC 3000 Ref: MJF:1000182

michael.fernon@clarendonlawyers.com.au

This is the exhibit marked "CJA-11" now produced and shown to CELIA JANE ARMSTRONG at the time of
swearing her affidavit on 25 September 2012,

SARAH DORN
of Clarendon Lawyers Pty Ltd
Level 17, Riaito North Tower
525 Collins St, Melbourne Victoria 3000
an Australian Legal Practitioner within the
meaning of the Legal Profassion Act 2004

Exhibit CJA-11

Fourth Affidavit of Celia Jane Armstrong together
with exhibits CJA-11 to CJA-30 (inclusive) sworn in
respect of SCV Proceeding S Cl 2011 6606 on 25
September 2012
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IN THE SUPREME COURT OF VICTORIA AT MELBOURNE
COMMERCIAL AND EQUITY DIVISION

COMMERCIAL COURT
List D

No. S Cl 2011 6606
BETWEEN
AUSTRALIA AND NEW ZEALAND BANKING GROUP LIMITED Plaintiff
(ACN 005 357 522)
and
Olvi#2 PTY LTD (RECEIVERS AND MANAGERS APPOINTED) {(ACN 112 691 Defendants

997) as trustee for TIMBERCORP ORCHARD TRUST #2 & ORS (according
to the attached Schedule)

FOURTH AFFIDAVIT OF CELIA JANE ARMSTRONG

Date of document: 25 September 2012
Filed on behalf of: : the Fourth Defendant
Prepared by:

Clarendon Lawyers Tel: 03 8681 4400
Level 17, Rialto North Tower Fax: 03 8681 4489
525 Caollins Street Solicitors Code: 101294
MELBOURNE VIC 3000 Ref: MJF:1100563

michael fernon@clarendonlawyers.com.au

|, CELIA JANE ARMSTRONG of Level 17, Rialto North Tower, 525 Collins Street, Melbourne, make oath and
say that:

9 [ am an employee of the firm Clarendon Lawyers Pty Ltd (Clarendon Lawyers), the solicitors for the
Fourth Defendant, being the Representative Growers in this proceeding. Subject to the supervision of
my principal, Michael Fernon, | have the carriage of this matter on behalf of the Representative Growers
and | am autharised to make this affidavit on their behalf.

2 Except where otherwise indicated, | make this affidavit from my own knowledge. Where | depose to

matters from information or belief, | believe those matters to be true.

3 This is my fourth affidavit in connection with the application for approval of the Deed of Compromise.
My first and second affidavits were each sworn on 30 August 2012 and filed in this proceeding on that
day. They were headed, respectively, "Affidavit of Celia Jane Armstrong” and "Second Affidavit of Celia
Jane Armstrong" and | adopt that terminology in this affidavit. My third affidavit was headed “Third
Affidavit of Celia Jane Armstrong” and was sworn on 19 September 2012. Except where otherwise
stated, defined terms used in this affidavit have the meaning ascribed to them in my earlier affidavits.

4 t am making this affidavit in response to the Affidavit of Kerree Anne Bezencon (Ms Bezencon) dated
18 September 2012 (Ms Bezencon’s Affidavit) and filed in respect of the Approval Applications in:
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(a) Supreme Court of Victoria Proceeding S Cl 2010 1354 {generally referred to as the BB Olives
Rights Proceeding);

(b} Supreme Court of Victoria Proceeding S Cl 2011 6777 (generally referred to as the Fenceport
Rights Proceeding); and

{c) Supreme Court of Victoria Proceeding S Cl 2011 6606 (generally referred to as the Solora
Rights Proceeding).

This affidavit is filed in the Solora Rights Proceeding, however, | adopt the combined approach taken by
Ms Bezencon and dea! with matters relevant to the three proceedings referred to in paragraph 4 above
in the single affidavit. |intend to exhibit a copy of this affidavit to separate affidavits to be filed in the
Fenceport Rights Proceeding and the BB Olives Rights Proceeding.

[ collectively refer to the BB Olives Rights Proceeding, Fenceport Rights Proceeding and the Solora
Rights Proceeding, together with the proceedings generally known as the Liparoo & Yungera Rights
Proceeding (Supreme Court of Victoria Proceeding S Cl 2011 6604) and Almond Land Rights
Appeal Proceeding (Supreme Court of Victoria, Court of Appeal Proceeding S APCI 103 2011) as the
Timbercorp Rights Proceedings.

Ms Bezencon's affidavit is filed in respect of the proceedings identified in paragraph 4 above which
relate to olive and citrus schemes. Ms Bezencon’s affidavit also variously refers to almonds. The
Timbercorp Rights Proceedings that deal with almonds are the Liparoo & Yungera Rights Proceeding
and the Almonds Land Appeal Rights Proceeding mentioned above in paragraph 6. The Almond Land
Rights Appeal Proceeding is an appeal from the decision of The Honourable Justice Davies in the
proceedings generally referred to as the Almond Land Rights Proceeding (Supreme Court of Victoria
Proceeding no S Cl 2009 10699). In this affidavit, | also deal with some matters relating to almonds,
however, | do not intend to exhibit this affidavit to an affidavit filed in the Liparoo & Yungera Rights
Proceeding or the Almond Land Rights Appeal Proceeding.

Background

8

10

Ms Bezencon has been involved in a number of early proceedings concerning the Timbercorp Aimond
and Olive projects.

On 3 July 2009 Ms Bezencon filed an affidavit in Supreme Court Proceeding No 7114 of 2009 as a
member of the 2004 Olive Project and 2004 Almond Project arguing against the winding up of the
schemes. Now produced and shown to me marked CJA-11 is a true copy of Ms Bezencon's affidavit
dated 3 July 2009.

In Supreme Court Proceeding No 9408 of 2009 Ms Bezencon was represented by Mr M Shand of Her
Majesty’s Counsel. On 9 October 2009 His Honour Justice Robson made orders in that proceeding. In
those orders he directed that the liquidators of Tim bercorp Securities Limited (TSL) and Almond
Management Pty Ltd were justified in, inter alia, terminating the Growers' rights and entering into the
sale and purchase deed for the sale of the assets used in the operation of the 2002 Timbercorp Almond
Project, 2005 Timbercorp Aimond Project, 2006 Tim bercorp Aimond Project, 2007 Timbercorp Almond
project and 2002 Timbercorp Almond Project (Private Offer) {Unregistered) (together hereafter referred

Page 2
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to as the Almond Land Almond Projects). He also made orders for the creation of a fund from the
proceeds of the sale of those assets which was to be held on trust until the determination of a further
proceeding to determine which parties had any rights to all or part of the fund. That fund became the
subject of the Almond Land Rights Proceeding. In the same proceeding, Ms Bezencon made an
application to appoint a temporary RE to the Almond Land Aimond Projects. In dismissing that
application, Robson JJ held that:

KERREE ANNE BEZENCON

{63] Ms Bezencon appears on the applications represented by Mr Shand QC. Ms Bezencon is
a grower, accountant and the chair of the Timbercorp Growers’ Almond Committee Inc. In
substance, she opposes the liquidators’ application. She complains about the bidding process
and the provision of information to her by the liquidators. She seeks the appointment of Huntley
Management Ltd as an interim responsible entity of the schemes. She also deposes fo a
possible higher offer for the almond orchards.

[64] The proposal of Huntley Management Ltd to act as a temporary responsible entity was
again subject to conditions and was not an unconditional offer. It was not one that the court was
in a position to accept. | can understand the attempls by the growers to seek to extract as much
as possible for their investment. The evidence estabiishes that the liquidators conducted a
proper sale process that elicited seven bids. | have seen the bids. In my view the liquidators’
are justified in accepting the Olam Orchards bid. The well known expression “a bird in the hand
is worth two in the bush” may well be apposite.

[65] To lose the Olam Orchards bid on the basis of a chance of a higher bid is not a responsible
or reasonable step to take in view of the legitimate tender process undertaken by the
liquidators.

[66] In my view the court should and will do all that it reasonably can lo assist the liquidators to
complete the sale of the almond orchards to Olam Orchards subject to my decision on the $6
mitlion offer.

11 Now produced and shown to me marked CJA-12 is a true copy of Robson J's orders dated 9 Qctober
2009 and his Honour's reasons dated 8 October 2009.

12 Ms Bezencon and the TGG Almond Committee Inc were represented at the commencement of the
Almond Land Rights Proceeding by Mr D J O'Callaghan of Senior Counsel and Mr C Archibald of
Counsel. On 17 December 2009 the TGG Almond Committee Inc issued a summons in that
proceeding seeking orders that it be appointed as the representative of growers in the Almond Land
Almond Projects and that it be joined as a defendant to the proceedings. Now produced and shown to
me marked CJA-13 is a true copy of the summons dated 17 December 2000,

13 On 22 December 2009 The Honourable Justice Davies made orders in the Almond Land Rights
Proceeding that, inter afia (at paragraph 3);

3.

(a) Graham Goldenbery is appointed as the representative of Growers in the 2002
Timbercorp Almond Project ... ;

(b) Christopher Mark Littley is appointed the representative of Growers in the 2005
Timbercorp Almond Project ... ;

{c) Constantine Moshopoulos is appointed the representative of Growers in the 2006
Timbercorp Almond Project ... ;

(d) David Butterfield is appointed the representative of Growers in the 2007 Timbercorp
Almond Project ... ; and

Page 3
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14

(a) Christopher Mark Littley is appointed the representative of Growers in the 2002
Timbercorp Almond Project (Private Offer No 1) ... ;

and that (at paragraph 9):
9. Each party serve a copy of the documents referred to in paragraphs 6, 7 and 8 upon
the TGG Almond Committee inc and any other document filed in the proceeding from

the date of this order at the same time as that document is served upon a parly fo the
proceeding.

Now produced and shown to me marked CJA-14is a irue copy of the orders of Davies J dated 22
December 2009.

I have reviewed Clarendon Lawyers’ file respect of the Almond Land Righis Proceeding. According to
my review, Clarendon Lawyers served on Ms Bezencon most of the documents filed on behalf of its
clients in the Almond Land Rights Proceeding. Now produced and shown to me marked CJA-15 is a
true copy of a bundle of correspondence from Clarendon Lawyers to Ms Bezencon regarding the
service of those documents. The documents not served on Ms Bezencon were a notice to produce
addressed to the second, third and fourth named defendants, the Affidavit of Celia Jane Armstrong
dated 10 February 2011 coneerning the treatment of some confidential ASIC documents and varigus
submissions handed up in Court during or in connection with the hearing.

Paragraphs 10 and 11 of Ms Bezencon’s Affidavit

Clarendon Lawyers’ involvement in earlier Citrus proceedings

15

16

On 16 February 2010 the hearing of the application by TSL for directions regarding the sale of the
assets related to the Timbercorp citrus schemes conducted on the property at Sclora {Supreme Court of
Victoria Proceeding No 389 of 2010) commenced. MrS G Hopper of counsel, instructed by Clarendon
Lawyers, appeared at that hearing on behalf of the Tim bercorp Growers Group. Now produced and
shown to me marked CJA-16 is a true copy of the judgment of the Honourable Justice Davies in
Supreme Court of Victoria Proceeding No 389 of 2010 dated 26 February 2010.

On 3 March 2011 the hearing of the application by TSL for directions regarding the sale of the assets
related to the Timbercorp citrus schemes conducted on the property at Kangara (Supreme Court
Proceeding S C! 2011 888) commenced. | appeared at that hearing on behalf of the Timbercorp
Growers Group. Now produced and shown to me marked CJA-17 is a true copy of the judgment of the
Honourable Justice Judd in Supreme Court Proceeding $ Ci 2011 888 dated 15 March 2011,

The appointment of the representative growers in the BB Olives Rights Proceeding

17

I refer to the Affidavit of Ross Whyte McClymont dated 16 March 201 0 and filed in the BB QOlives Rights
Proceeding. In paragraphs 24 to 35 (inclusive) of Mr McClymont's affidavit he describes the process by
which the representative growers in that proceeding were identified. Now produced and shown to me
marked CJA-18 is a true copy of paragraphs 24 to 35 (inclusive) of the Affidavit of Ross Whyte
McClymont dated 16 March 2010 and filed in the BB Olives Rights Proceeding together with the exhibits
referred to therein.

‘ Page 4
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18 On 22 March 2010 the parties appeared for directions in the BB Olives Rights Proceeding before the
Honourable Justice Davies. At that hearing, Davies J made orders (BB Olives Orders) that, inter alia
{at paragraph 3):

3.

{(a) Michael Charles Vicary be appointed as the representative of the Growers in the
2006 Timbercorp Olive Project ...;

(b) Pamela Jan Dry be appointed as the representative of the Growers in the 2007
Timbercorp Olive Project ... ;and

{c) David Butterfield be appointed as the representative of the Growers in the 2008
Timbercorp Olive Project ... .

and that (at paragraph 13):
13. Each party serve a copy of the documents referred to in paragraph 8,9,10, 11 and 12
upon Herbert Geer ... for TGG Almond Commitiee Inc and Ms Kerree Bezencon and

any other document filed in the proceeding from the date of this order at the same
time as the document is served upon a party fo the proceeding.

Now produced and shown to me marked CJA-19 is a true copy of the orders made by Davies J on 22
March 2010 in the BB Olives Rights Proceeding.

The appointment of the representative growers in the Solora Rights Proceeding

19 | also refer to the Affidavit of Clinton Charles Hinchen dated 5 December 2011 and filed in the Solora
Rights Proceeding. In paragraphs 34 to 47 (inciusive) Mr Hinchen describes the process by which the
representative growers in that proceeding were identified. Now produced and shown to me marked
CJA-20 is a true copy of paragraphs 34 to 47 (inclusive) of the Affidavit of Clinton Charles Hinchen
dated 5 December 2011 and filed in the Solora Rights Proceeding together with the exhibits referred to
therein.

20 On 13 December 2011 Mr Ferncn of Clarendon Lawyers wrote to Mr Tom May (Mr May) of Herbert
Geer (Letter to Mr May) stating that, inter alia, that:
if the TGG (Garnaut) nominated representative is appointed as representative of growers in the
2006 Timbercorp Citrus Project and we act for that representative: we will:

(a) keep your client, through Ms Bezencon, informed on any seltlement negotiafions, to the
extent that such negotiations are not confidential, and of any directions or orders by the court
that growers be notified and/or be provided with an opportunity to appear at court to make
submissions on any proposed seftlement...

Now produced and shown to me marked CJA-21 is a true copy of Mr Fernon'’s letter fo Mr May dated
13 December 2011.

21 On 16 December 2011 the parties appeared for directions in the Solora Rights Proceeding before the
Honourable Justice Davies. At this hearing, Davies J made orders in (Solora Orders) that, infer afia (at
paragraph 3):

3. Robert Bugden and Elizabeth Bugden are appointed as the representatives of the
Growers in the 2005 Timbercorp Citrus Project ...;
and that (at paragraph 8}

Page 5
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8. Each party serve a copy of all documents filad in this proceeding on the TGG Citrus
Committee Inc at the same time as the document is served upon a party to the
proceeding.

Now produced and shown to me marked CJA-22 and CJA-23 is a true copy of the transcript of the
hearing on 16 December 2011 and a true copy of the orders made by Davies J on 16 December 2011 in
the Solora Rights Proceeding respectively.

The appointment of the representative growers in the Fenceport Rights Proceeding

22

23

24

I urther refer to the Affidavit of Mark Anthony Korda dated 13 December 2011 and filed in the
Fenceport Rights Proceeding. in paragraphs 29 to 38 {(inclusive) of Mr Korda’s affidavit he describes
the process by which the representative growers in that proceeding were indentified. Now produced
and shown to me marked CJA-24 is a true copy of paragraphs 29 to 38 (inclusive) of the Affidavit of
Mark Anthony Korda dated 13 December 2011 and filed in the Fencepor{ Rights Proceeding together
with the exhibits referred to therein.

On 16 December 2011 the parties appeared for directions the Fenceport Rights Proceeding before the
Honourable Justice Davies. At this hearing, Davies J made orders (Fenceport Orders) that, inter alia
(at paragraph 2):

2.
(a) Con Mosopouios is appointed as representative of the Growers in teh 2000
Timbercorp Olive Project (Private Offer) ( Unregistered);
b} Pauline Emma Hammer is appointed as representative of the Growers in teh 2001

Timbercorp Olive Project ... ;

(c) David Sydney Butterfield is appointed as representative of Growers in the 2002
Timbercorp Olive Project ... ;

{d) Graham Goldenberg is appointed as the representative of Growers in the 2003
Timbercorp Olive Project ... ; and

(e) Shun King Li is appointed as representative of Growers in the 2004 Timbercorp
Olive Project ... .

The directions hearing in the Fenceport Rights Proceeding on 16 December 2011 was held in
conjunction with the directions hearing in the Solora Rights Proceeding. The transcript is exhibit CJA-22
referred to above. Now produced and shown to me marked CJA-25 is a true copy of the orders made
by Davies J on 16 December 2011 in the Fenceport Rights Proceeding.

There is no paragraph in the Fenceport Orders which requires any document to be served on Ms
Bezencon or the TGG Olives Committee Inc.

Receiving instructions from the representative growers to accept the compromise

25

I refer to the first Affidavit of Celia Jane Armstrong dated 30 August 2012 filed in each of the BB Olives
Rights Proceeding, the Fenceport Rights Proceeding and the Solora Rights Proceeding. Those
affidavits are substantially identical. Paragraph 7 in each of those affidavits describes the meeting held
on 20 July 2012 at Clarendon Lawyers (defined in my earlier affidavit as the Meeting). As set out in my
earlier affidavit, the purpose of the Meeting was to discuss and answer any questions from the

representative growers about the written advice prepared for them by counsel in respect of the
Page 6
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26

27

28

29

proposed compromise of each of the Timbercorp Rights Proceedings (defined in my earlier affidavit as
the Advice).

In all of the Timbercorp Rights Proceedings, there are 12 representative growers. Six growers attended
the meeting in person. Two growers attended by telephone, including Mr Robert Bugden who with his
wife, is the representative grower appointed in respect of growers in the 2005 Timbercorp Citrus Project
and, in that capacity is a party to the Solora Rights Proceeding. Four growers were unable fo attend the
meeting in person or by telephone as they were either travelling or incapacitated.

In addition to the representative growers, | attended the meeting with my principal Michael Fernon and
my colleague and fellow employee of Clarendon Lawyers, Edward Orum. Garry Bigmore QC and
Samuel Hopper of counsel attended in person. The only other person who attended the meeting was
the personal adviser of Mr Shun King Li, Ms Susanne Mass,

| provided the representative growers who attended the meeting in person or by telephone with a copy
of counsels’ written Advice in advance of the meeting. At the conclusion of the meeting, these

representative growers gave their unanimous oral instructions to accept the compromise.

| provided the representative growers who were unable to attend the meeting with a copy of counsels’
written Advice by email. These growers subsequently provided me with their instructions to accept the
compromise either by telephone or email.

Paragraphs 31 to 33 of Ms Bezencon’s Affidavit

30

31

32

On 23 January 2012 | contacted Ms Bezencon and her associate, Mr Rex Booker to discuss with them
the Timbercorp citrus projects. | contacted them to see if they would be willing to provide me with, inter
alia copies of any information they had in respect of the viability of the 2004 and 2005 Timbercorp Citrus
Projects and any proposal for a replacement responsible entity for those schemes.

Ms Bezencon informed me that she had “a wealth of information™ however, she did not provide me with
any of the requested material. Now produced and shown to me marked CJA-26 is a true copy of a
chain of emails between me and Ms Bezencon between 24 January 2012 and 3 February 2012. In the
last email of the chain, | explained to Ms Bezencon that:
We have discussed your concerns with counsel and agree that there is some scope for
reimbursing you for any photocopy costs you incur in providing us with copies of the documents
we have requested. Your significant coniribution to the cause of the growers has not gone
unnoticed, however, | am sure that you appreciate the difficult position we are in with respect fo
funding. At this stage we have received confirmation that we have limited funds to participate in
the settlement discussions. However, counsel agree that, depending on how the matter

progresses, it may be necessary for the growers to engage Rex as an expert consultant. This
will of course be subject to our ability to confirm additional funding at a later point in time.

and asked her if she was:
... willing fo provide the documents and information requested.
I have received no reply from Ms Bezencon to my email to her of 3 February 2012.

Mr Booker agreed to provide input on the Timbercorp citrus projects.

Page 7
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Paragraphs 49 and 50 of Ms Bezencon’s Affidavit

Compliance with the BB Olives Orders

33 | have reviewed Clarendon Lawyers’ file in respect of the BB Olives Rights Proceeding. Clarendon
Lawyers has filed the following documents in the BB Qlives Rights Proceeding:

{(a) a Further List of Documents dated 7 May 2010;

(b} a Further List of Documents dated 7 September 2010;

(¢)  the 7" 8", 9™ Defendants’ Contentions of Fact and Law dated 7 October 2011;
(d) the Affidavit of Celia Jane Armstrong dated 30 August 2012;

(e) the Second Affidavit of Celia Jane Armstrong dated 30 August 2012; and

{fH the Third Affidavit of Celia Jane Armstrong dated 19 September 2012,

34 It appears from my review of the file that the documents described in paragraph 32 (a), (b) and (c) were
not served on Ms Bezencon or the TGG Olives Committee Inc through oversight.

35 On 23 September 2012 | served documents described in paragraphs 32 (d), {e) and (f) on Mr May and
Ms Bezencon by email. Now produced and shown to me marked CJA-27 is a true copy of my email to
Mr May and Ms Bezencon dated 23 September 2012.

Compliance with the Solora Orders

36 | have also reviewed the Ciarendon Lawyers’ file in respect of the Solora Rights Proceeding. Clarendon
Lawyers has filed the following documents in the Solora Rights Proceeding:

(a) the Affidavit of Celia Jane Armstrong dated 30 August 2012;
(b} the Second Affidavit of Celia Jane Armstrong dated 30 August 2012; and
(c) the Third Affidavit of Celia Jane Armstrong dated 19 September 2012.

37 On 21 September 2012 I served documents described in paragraphs 35 on Ms Bezencon by email.
Now produced and shown to me marked CJA-28 is a true copy of my emait to Ms Bezencon dated 21
September 2012.

38 Also on 21 September 2012 | was copied into two emails from Ms Elyse Adams of Allens to Ms

Bezencon concerning the provision to Ms Bezencon of all of the documents filed in the Solora Rights
Proceeding. Now produced and shown to me marked CJA-29 are true copies of the emails from Ms
Adams to Ms Bezencon dated 21 September 2012.

Compliance with the Letter to Mr May

39 Now produced and shown to me marked CJA-30 is a bundle of correspondence between Clarendon
Lawyers and either or both of Mr May and Ms Bezencon.
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40 The settlement discussions that resulted in the Deed of Compromise were strictly confidential.

SWORN by CELIA JANE ARMSTRONG )
at Melbourne in the State of Victoria )
this 28 day of September 2012 )

SARAH DORN
of Clarendon Lawyers Pty Ltd
Leyel 17, Rialto North Tower
525 Colllps St, Melbourne Victoria 3000
an Au_strahan Legal Practitioner within the
meaning of the Legal Profassion Act 2004
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SCHEDULE

IN THE SUPREME COURT OF VICTORIA AT MELBOURNE
COMMERCIAL AND EQUITY DIVISION
COMMERCIAL COURT

BETWEEN

AUSTRALIA AND NEW ZEALAND BANKING GROUP LIMITED {ACN 005 357 522)
Plaintiff

OMI#2 PTY LTD (RECEIVERS AND MANAGERS APPOINTED) {ACN 112 691 997} as trustee for
TIMBERCORP ORCHARD TRUST #2
First Defendant

MICHAEL FUNG
(in his capacity as receiver and manager of OIM#2 Pty Ltd (Receivers and Managers Appointed) (ACN
112 691 997} as trustee for Timbercorp Orchard Trust #2)

Second Defendant

PAUL WILLIAM KIRK
(in his capacity as receiver and manager of OIM#2 Pty Ltd (Receivers and Managers Appointed) (ACN
112 691 997) as trustee for Timbercorp Orchard Trust #2)

Third Defendant

ROBERT AND ELIZABETH BUGDEN
(as the representatives of the Growers in the 2005 Timbercorp Citrus Project (ARSN 114 091 299))

Fourth Defendant
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IN THE SUPREME COURT OF VICTORIA AT MELBOURNE
COMMERCIAL AND EQUITY DIVISION
COMMERCIAL COURT

ListD
No. S Cl 2011 6606
BETWEEN
AUSTRALIA AND NEW ZEALAND BANKING GRQOUP LIMITED Plaintiff
(ACN 005 357 522)
and
OIM#2 PTY LTD (RECEIVERS AND MANAGERS APPOINTED) (ACN 112 691 Defendants

997) as trustee for TIMBERCORP ORCHARD TRUST #2 & ORS (according
to the attached Schedule)

EXHIBIT NOTE

Date of document: 25 September 2012
Filed on behalf of: the Fourth Defendant
Prepared by:

Clarendon Lawyers Tel: 03 8681 4400
Level 17, Rialto North Tower Fax: 03 8681 4499
525 Collins Street Solicitors Code: 101294
MELBOURNE VIC 3000 Ref: MJF:1100563

michael.fernon@clarendonlawyers.com.au

This is the exhibit marked “CJA-11" now produced and shown to CELIA JANE ARMSTRONG at the time of
swearing her affidavit on 25 September 2012.

SARAH DORN
of Clarendon Lawyers Pty Ltd
Level 17, Rialto North Tower
525 Collins St, Melboume Victoria 3000
an Australian Legal Practitioner within the
meaning of the Legal Profession Act 2004

Exhibit CJA-11

Affidavit of Kerree A Bezencon dated 3 July 2009
and filed in SCV Proceeding No 7114 of 2009
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IN THE SUPREME COURT OF VICTORIA AT MELEOURNE 2.4
COMMERCIAL & EQUITY DIVISION
COMMERCIAL COURT

LISTE
No 7144 of 2008

IN THE MATTER OF TIMBERCORP SECURITIES LIMITED
{UNDER ADMINISTRATION)
ACN 092 311 469
TIMBERCORP SECURITIES LIMITED
(UNDER ADMINISTRATION) ACN 092 311 469
IN ITS CAPACITY AS RESPONSIBLE ENTITY OF EACH OF THE
MANAGED INVESTMENT SCHEMES LISTED IN SCHEDULE 1

First Plaintiff

MARK ANTHONY KORDA. and LEANNE KYLE CHESSER

Second and Third Plaintiffs

AFFIDAVIT OF KERREE A BEZENCON

Date of document: . Third day of July 2008

Filed on behalf of Kerree A Bezencon
Prepared by:

Clarendon Lawyers Tel 03 8681 4400

Level 17, Rialtc North Tower Fax: 03 8681 4499

525 Collins Street Soliciters Code; 101294

MELBOURNE VIC 3000 Ref: MAB:0900205

}, Kerree Anne Bezencon, of 953 Don Road, Healesville in the State of Victoria, being a Certified

Practising Accountant, make oath and say that:

1. lam a member of the 2004 Olive Project and 2004 Almond Project (Schemes).

2. | make this affidavit on my own behalf and except where I otherwise indicate, the matlers .
deposed to in this affidavit are deposed to from my own personal knowledge of the facts,

3. Where | depose to matters from information and belief, | believe such matters to be true.

4. Imake this affidavit in support of the application for the appointment of a temporary
responsible entity to the Scheme.,

5. |believe that the appointment is necessary to protect the interests of members of the Scheme

as a whole.
8. 1hold this belief because:

a. |am aware of the application made by Mark Anthony Korda and Leanne Kyle
Chesser as administrators for a direction to Timbercorp Securlties Limited {Under

GARDOT_0800205_140.00C



Administration) ACN 092 311 468 in its capacily as responsible entity of the
Scheme (T8L.) to wind up the Scheme;

b. it is my belief that If the Scheme Is wound up, this will cause both the Head Lease
and Sub Lease o terminate which, subject to any rights for relief against
forfeiture, would resulf in the forfeiture of all members’ interests in the Scheme:
and

c. lunderstand that Mark Korda is also an administrator of the other companies in
the Timbercorp group of companies and believe that such companies may
benefit from the wind-up of the schemes and accordingly Mark Korda has a
conflict of Interests that would prevent him from discharging his duty as an officer
of TSL and would prevent him from causing TSL to discharge its obligations to
act in the best interests of the members of the scheme.

SWORN by the said Ketree Anne Bezencon )
at Melbourne in the State of Victoria ) éf’&‘/"*%’éyy”"%
this third day of July 2009 )

Before me.......

ANGELA JANE GiDLEy
of Clarendon Lawyers Py Lid
Level 17, Rialto North Tower
525 Co!!in}s 5t, Metbourne Victoria 3000
an Aqstra!san Leysl Practiloner whhin the
meaning of the Legal Profassien Aot 2004

GARDO1_0800205_140.00C



IN THE SUPREME COURT OF VICTORIA AT MELBOURNE
COMMERCIAL AND EQUITY DIVISION
COMMERCIAL COURT

List D
No. S Cl 2011 6606
BETWEEN
AUSTRALIA AND NEW ZEALAND BANKING GROUP LIMITED Plaintiff
{ACN 005 357 522)
and
OIM#2 PTY LTD (RECEIVERS AND MANAGERS APPOINTED) (ACN 112 691 Defendants

997) as trustee for TIMBERCORP ORCHARD TRUST #2 & ORS (according
to the attached Schedule)

EXHIBIT NOTE

Date of document: 25 September 2012
Filed on behalf of: the Fourth Defendant
Prepared by:

Clarendon Lawyers Tel: 03 8681 4400
Level 17, Riaito North Tower Fax: 03 8681 4499
525 Collins Street Solicitors Code: 101294
MELBOURNE VIC 3000 Ref: MJF:1100563

michael.fernon@clarendonlawyers.com.au

This is the exhibit marked “CJA-12" now produced and shown to CELIA JANE ARMSTRONG at the time of
swearing her affidavit on 25 September 2012,

SARAH DORN
of Clarendon Lawyers Pty Ltd
Level 17, Rialto North Tower
525 Collins St, Melboume Victoria 3000
an Australian Legal Practitioner within 'ghei
meaning of the Legal Profassion Act 2000

Exhibit CJA-12
'Orders of Robson J dated 9 October 2012 and his

reasons for judgment dated 8 October 2012 in SCV
Proceeding No 9408 of 2009

GARO001_1100563_046



IN THE SUPREME COURT OF VICTORIA AT MELBOURNE
COMMERCIAL AND EQUITY DIVISION

COMMERCIAL COURT
' LISTE

" No 9408 of 2009

IN THE MATTER OF TIMBERCORP SECURITIES LIMITED
(IN LIQUIDATION)

ACN 092 311 469

TIMBERCORP SECURITIES LIMITED

(IN LIQUIDATION) ACN 092 311 469

IN ITS CAPACITY AS RESPONSIBLE ENTITY OF THE
MANAGED INVESTMENTS SCHEMES LISTED IN SCHEDULE 1
AND ORS ACCORDING TO THE SCHEDULE

Plaintiffs

ORDERS

Date of document; 9 October 2009
Filed on behalf of: the Plaintiffs

Prepared by:
ARNOLD BLOCH LEIBLER
Lawyers and Advisers

\ Solicitor's Code: 54
, ;’, * DX 38455 Melbourne
Tet: 9229 9999

Level 21
333 Collins Street : Fax: 9229 9200
MELBOURNE 3000 Ref: 01-1499489
_ (Leon Zwier |zwier@abl.com.au/
Bridgette Toy-Cronin btoycronin@abl.com.au)
JUDGE: Justice Robson

DATE MADE: 9 October 2009

ORIGINATING PROCESS:  Originating Process of the Plaintiffs filed 5 October 2009 as
amended by the Amended Originating Process filed on 6

October 2009
HOW OBTAINED: On hearing of the originating process on 6 October 2009.
ATTENDANCE: L Zwier and B Toy—.CrcSnin for the Plaintiffs

Mr G Bigmore of Her Majesty’s Counsel a
Counsel for the Timbercorp Growers Group



Mr M Shand of Her Majesty’s Counsel for Kerree Anne
Bezencon

Mr | Waller of Senior Counsell and Mr S Hibble of Counsel for
the Australian Securities and Investments Commission

Mr P Cawthorn of Senior Counsel and Mr R Craig of Counsel
for Westpac Banking Corporation, BOS International Australia
Limited and Australia and New Zealand Banking Group Limited

OTHER MATTERS: Each of the Plaintiffs and Olam Orchards Australia Pty Lim'ited
and Olam International Limited have entered into a sale and
purchase deed on 18 September 2009 (SPD) which forms
Confidential Exhibit MAK-14 to the affidavit of Mark Anthony
Korda sworn 5 October 2009 (Affidavit). .

THE COURT DIRECTS THAT:

1 The Third and Fourth Plainiffs (in their capacity as liquidators of the First Plaintiff) are
justified in procuring the First Plaintiff as responsible enfity of the managed
investment schemes listed in Schedule 1 of this order (Registered Schemes) to
enter into and perform the SPD and extinguishing all of the rights of Growers
(investors in the schemes set out in schedules 1 and 2 of this order) in respect of the
assets the subject of the SPD (Grower Rights). -

2 The Third and Fourth Plaintiffs (in their capacity as liquidators of the Second Plaintiff)
are justified rin procuring the Second Plaintiff as manager of the unregistered
managed investment scheme listed in Schedule 2 of this order to enter into and

perform the SPD and extinguishirig all of the Grower Rights.

3 The Third and Fourth Plaintiffs (in their capacity as liquidators of the First Plaintiff) are
justified in making, doing and executing such documents or things to give effect to the
extinguishment of all of the Grower Rights in order to perform the SPD.

4. The Third and Fourth Plaintiffs (in their capacity as liquidators of the Second P!aintiﬁ’)
are justified in making, doing and executing such documents or things fo give effect to




5 The Third and Fourth Plaintiffs (in their capacity as liquidators of the Second Plaintiff)
are justified in disclaiming the Project Management Agreements and the Licence and
Joint Venture Agreements (as those respective terms are defined in the_Afficfavit) and
to the extent necessary have leave to do so pursuant to section 568(1A) of the
Corporations Act 2001 (Cth). '

THE COURT ORDERS, DECLARES AND DIRECTS THAT:

6 The Third and Fourth Plaintiffs in their capacity as liquidators of the First, Second,
Fifth and Sixth Plaintiffs may enter into and perform:

(a) the SPD; and

(b) any document referred fo, in connection with, or necéssary to give effect to
the SPD.

7 Upon completion of any sale under the SPD the net proceeds of sale (after payment
of selling costs and expenses, retentions (if any) and the costs and expenses of the
liquidators of the First, Second, Fifth and Sixth Plaintiffs referable to the preservation
-and realisation of the assets the .subject of the SPD, as approved by the committee of

_inspection of the Sixth Plaintiff and the Secured Creditors (as that term is defined in
paragraph 13 of the Affidavit), or order of the Court) (Net Proceeds) be held by the
Sixth Plaintiff in an interest bearing trust account with an Australian bank (as defined
in sectioh 9 of the Corporations Act) pending the hearing and determination by the
Court of a proceeding (Rights Proceeding) to determine which person or persons
have any rights to all or any part of the Net Proceeds (Claimants), and to be held on
trust for the Claimants until further order of the Court.

8 Insofar as each of the Secured Creditors have any rights to the assets the subject of
the SPD, whether under their securities over those assets or otherwise, nothing in the
release of those securities upon completion of the SPD will prejudice those rights for

the purposes of their claim to all or any part of the Net Proceeds.

9 Insofar as the Growers have any rights to the assets the subject of the SPD nothing
in orders 1 to 5 above, or any action taken thereunder by the Third and Fourth
Plaintiffs, will prejudice those rights for the purposes of their claim to all or any part of

" the Net Proceeds.




10 Exhibits MAK-9, MAK-10, MAK-13, MAK-14, MAK-23 and MAK-25 to the Affidavit be

kept confidential.

11 Costs be reserved.

DATE AUTHENTICATED:




SCHEDULE OF PARTIES

TIMBERCORP SECURITIES LIMITED {IN LIQUIDATION} (ACN 092 311 469)
IN ITS CAPACITY AS RESPONSIBLE ENTITY OF EACH OF THE
MANAGED INVESTMENTS SCHEMES LISTED IN SCHEDULE 1

First Plaintiff

ALMOND MANAGEMENT PTY LTD (IN LIQUIDATION) (ACN 094 468 845)
IN ITS CAPACITY AS MANAGER OF THE UNREGISTERED

MANAGED INVESTMENT SCHEME LISTED IN SCHEDULE 2

‘ Second Plaintiff

MARK ANTHONY KORDA
Third Plaintiff

LEANNE KYLIE CHESSER
Fourth Plaintiff

TIMBERCORP LIMITED {IN LIQUIDATION) (ACN 055 185 067)
. Fifth Plaintiff

ALMOND LAND PTY LTD (IN LIQUIDATION) (ACN 091 460 992)
“ ‘ Sixth Plaintiff




> Db

SCHEDULE 1

2002 Timbercorp Almond Project (ARSN 099 611 935)
2005 Timbercorp Almohd Project (ARSN 112 935 092}
2006 Timbercorp Almond Project (ARSN 118 387 974)

2007 Timbercorp Almond Project (ARSN 122 511 040)




SCHEDULE 2

1. 2002 Timbercorp Almond Project (Private Offer) (Unregistered)




IN THE SUPREME COURT OF VICTORIA | Not Restricted

AT MELBOURNE
COMMERCIAL AND EQUITY DIVISION

COMMERCIAL COURT
CORPORATIONS LIST

No 9408 of 2009

IN THE MATTER OF TIMBERCORP SECURITIES LIMITED (IN LIQUIDATION)
(ACN 092 311 469)

TIMBERCORP SECURITIES LIMITED (IN LIQUIDATION)

(ACN 092 311 469) in its capacity as responsible entity

of certain managed investment of certain managed investment schemes;
ALMOND MANAGEMENT PTY LTD (IN LIQUIDATION) (ACN 094 468 845)
in its capacity as manager of an unregistered managed investment scheme;
MARK ANTHONY KORDA;

LEANNE KYLIE CHESSER;

TIMBERCORP LIMITED (IN LIQUIDATION ) ( ACN 055 185 067) and

ALMOND LAND PTY LTD (IN LIQUIDATION)( ACN 091 460 9920) Plaintiffs
DGE: ROBSON |

WHERE HELD: Melbourne

DATE OF HEARING: 6 October 2009

DATE QF TUDGMENT: 8 October 2009

CASE MAY BE CITED AS: Re Timbercorp Securities Ltd (in liquidation) No 3

MEDIUM NEUTRAL CITATION:  [2009] VSC 510

CORPORATIONS - application by liquidators for directions — managed investment
schemes — responsible entity in liquidation - sale by responsible entity of schemes’ interest
in almond orchards - grower members of the schemes and land owners of orchards each
holding proprietary interests in the almond orchards to be sold - dispute between growers
and land owners’ bank mortgagees on the value of the growers’ interests - liquidators wish
to accept a sum offered by the bank mortgagees in satisfaction of the growers’ proprietary
interests — liquidators justified in agreeing to sell orchards - liquidators not justified in
accepting the bank mortgagees’ offer ~ liquidators justified in settling on basis that sale



moneys are held on trust pending determination of growers’ proprietary interests and their
proper share of the sale proceeds — appropriate basis for apportioning sale proceeds
between growers and mortgagees - s 477(2)(b), s 511 and s 568(1)(a) of the Corporations Act
2001

APPEARANCES: Counsel Solicitors

For the Plaintiff Mr L Zwier with Ms B Toy- Arnold Bloch Leibler
Cronin

For the Timbercorp Mr G T Bigmore QC with Mr Clarendon Lawyers

Growers Group S G Hopper

For Keree Anne Bezencon Mr M W Shand QC Maurice Blackburn

For the Bank of Scotland, Mr P G Cawthorn SC with Blake Dawson Waldron
Westpac Banking Group and Mr R G Craig
ANZ Banking Group
Mr I Waller SC with Mr S ASIC
For ASIC Hibble

Cases cited

Barnes v Addy (1874) LR 9 Ch App 244

Hazelton Air Charter Pty Ltd (2002) 41 ACSR 472

Inwards v Baker [1965] 2 QB 29

Muschinski v Dodds (1985) 160 CLR 583

National Australia Bank v State of New South Wales [2009] FCA 1066
Wilcox v Richardson (1997) 43 NSWLR 4
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HIS HONOUR:

THE PROCEEDINGS

1 I have only had a very short period of time to consider the many issues this matter
raises. My reasons, therefore, may appear a little inelegant, but my conclusions are

clear.

2 By an originating process dated 5 October 2009, the plaintiffs, Timbercorp Securities
Lid (“TSL”) in its capacity as responsible entity of certain managed investment
schemes, Almond Management Pty Ltd (“Almond Management”) in its capacity as
manager of an unregistered managed investment scheme, Mr Korda, Ms Chesser,
Timbercorp Ltd (“TL”) and Almond Land Pty Ltd (“Almond Land”), seek orders
and directions under s 477(2)(b), s 511 and s 568(1)(a) of the Corporations Act 2001.

3 In particular, they seek orders and directions that Mr Korda and Ms Chesser, in their
capacity as liquidators of TSL, are justified in procuring TSL, as the responsible
entity of the managed investment schemes listed in schedule 1 of the proposed
order, to enter into and perform the sale and purchase deed between each of the
plaintiffs and Olam Orchards Australia Pty Ltd and Olam International Ltd. which
forms the confidential exhibit MAK4 to Mr Calder's affidavit of 5 October, or a
document substantially in that form, which they call the sale and purchase deed, to

extinguish the grower's rights.

4 They also seek a direction that Mr Korda and Ms Chesser, in their capacity as
liquidators of TSL, are justified in entering an agreement with Almond Land to
accept $6 million to extinguish the growers’ rights in accordance with the terms of
the bank offer as defined in their affidavit. They also seek similar orders in relation

to the unregistered almond scheme.

THE MATERIAL FACTS

5 The four plaintiff companies are members of the Timbercorp Group of Companies.

Mr Korda and Ms Chesser are the liquidators of the four plaintiff companies.

1 T0510
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The Timbercorp Group of Companies carried on business promoting managed
investment schemes, whereby investors (known as growers) invested in and
participated in the growing of trees, almonds, olives and other horticultural

products.

On 23 April 2009, the Timbercorp Group of Companies appointed administrators
after they could not renegotiate large amounts of bank debt. The creditors then
resolved to put each group company into voluntary liquidation. On 29 June 2009,
Mr Korda and Ms Chesser were appointed the liquidators of TSL, Almond
Management, TL and Almond Land.

TSL is currently the responsible entity of seven almond schemes which are registered
managed investment schemes under the Corporations Act 2001.  Almond
Management also manages an unregistered almond scheme known as the ‘2002

private offer scheme’.

Mr Korda says that both TSL and Almond Management are hopelessly insolvent and
are unable to manage the almond schemes. Although the Corporations Act 2001
provides that the responsible entity of registered managed investment schemes can
be removed and replaced, the members of the schemes (in this case “the growers”)

have not done sc.

Mr Chris Garnaut, a grower, has been instrumental in establishing a group of
growers known as the Timbercorp Growers Group (“TGG”) and has been seeking to
have another responsible entity appointed for the registered almond schemes but

without success.

The major problem faced by the liquidators is that the relevant assets that constitute
the relevant orchards are owned by different parties. Generally speaking, the land is
owned by one Timbercorp company, whilst the growing rights are owned by the
growers. The liquidators describe the bundle of assets that make up the relevant
assets of the almond orchards as the ‘almond assets’. The liquidators are of the view

that the best way to realise the most money for the almond assets is to offer them for
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sale as a whole and on an unencumbered basis. The liquidators were of the view
that if the court ordered that the relevant registered almond schemes be wound up,
then the liquidators would be able to enter into an arrangement with the holder of
the other relevant almond assets to offer the almond assets for sale or recapitalisation

on an unencumbered basis.

Earlier proceedings concerning Timbercorp have been pursued in the Federal Court
of Australia as well as in this court. In substance, the Federal Court has been dealing
with the tree schemes and this court has been dealing with the almond and olive
schemes. Previously, Mr Korda and Ms Chesser sought a direction that they were
justified in applying to the court to wind up the registered olive and almond
schemes. The court gave directions that Mr Korda and Ms Chesser were justified in
so applying. The application to wind up the registered almond and olive schemes
(including registered almond schemes the subject of this application) came on for
hearing before me from 15 July 2009 to 20 July 2009. The TGG opposed the winding
up applications and cross claimed for the appointment of a temporary responsible

entity.

The TGG is concerned that the winding up of the registered schemes may extinguish
some of the growers’ property rights. In particular, the TGG is concerned that the
winding up of a scheme may have the effect of terminating the tenancy, cropping or
akin rights that the relevant growers had over their relevant portion of the almond or

olive groves.

On 20 July 2009, the winding up applications were adjourned by consent with orders
that the liquidators cause TSL to call separate meetings of the almond and olive

registered schemes to allow the growers to consider certain resolutions.

Certain resolutions were passed at the meetings along with purported amendments
of the constitutions of the various managed investment schemes. By 17 August 2009,
no one had made an unconditional and binding offer to take the role of replacement

responsible entity of any of the registered almond schemes. Accordingly, on
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18 August 2009, the liquidators reinstated their application to wind up the almond
schemes. Mr Korda asserts that, as well as TSL being insolvent, the almond schemes
themselves each have a cash flow deficiency. Mr Korda says that the liquidators are
also concerned about the risk of severe wastage of the almond orchards if the

almond assets are not sold or the schemes recapitalised in the near term.

As mentioned previously, a winding up of the schemes may allow the liquidators to
offer the almond assets for sale or recapitalisation on an unencumbered basis. On
the return of the application to wind up the schemes, the liquidators accepted that if
they had the power to release or surrender the growers’ rights under the registered
schemes, they would be able to affect a sale or recapitalisation of the almond assets

on an unencumbered basis without the schemes being wound up.

The difficulty that was identified at the hearing, and it was also canvassed at length
in the July hearing, was how the purchase price for the almond assets would be
allocated between that respective owners of the various assets that make up the
almond assets. In practice, this means the allocation of the purchase price as
between the growers of the one part and the banks who held securities over the land
and other assets of the Timbercorp Group that were part of the almond assets of the

other part.

The liquidators were acutely aware of this difficulty and encouraged the banks and
the growers to agree on the division of the sale proceeds so that the sale of the

almond assets could proceed.

As indicated above, the liquidators did not press their application to wind up the
registered almond schemes but instead sought a direction that they would be
justified in causing TSL to amend the constitutions of the 2001-2007 almond schemes
to give TSL the explicit power to “assign, terminate, surrender or otherwise deal
with any sub-leases, licence or joint venture agreement.” I made the orders sought.
Mr Korda made plain, however, that he would not exercise the power to extinguish

the growers’ rights in a sale or recapitalisation process without first seeking
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directions from the court.

Subsequently, the liquidators caused the amendments to the almond scheme

constitutions to be made.

On 4 August 2009, the liquidators advertised seeking expressions of interest for the
possible purchase of the almond assets or the re-capitalisation of the almond
schemes. A closing date for bids was fixed for 28 August 2009. The liquidators
made available to interested parties access to an on-line data room which contained

confidential information about the almond schemes.

The bidders were asked to apportion the purchase price between the land, water
rights and cropping rights. The liquidators received seven bids for the almond
assets. The bids have been disclosed on a confidential basis to the court and counsel

for the parties appearing,.

On 11 September 2009, the liquidators selected Olam Orchards as the preferred
purchaser. The liquidators say that the terms and conditions of the Olam QOrchards
offer are “clearly the most favourable”. The liquidators have provided information
about the financial strength of Olam and no issue arises about that. A sale and
purchase deed (SPD) has been entered into between TL, TSL (in its capacity as
responsible entity of the almond schemes and in its personal capacity), Almond
Land, Almond Management, the liquidators, Olam Orchards and its parent company

Olam International Limited.

Olam Orchard’s bid offers a total purchase price of approximately $128 million
consisting of $81.6 million for permanent water rights and $46 million for the other
Almond Assets. Completion (as defined) will occur when the conditions precedents

have been fulfilled in about 75 days.

It is a condition precedent of the SPD that by 9 October 2009, the court gives a
direction that the liquidators are justified in entering into the SPD and extinguishing

the growers’ rights. The liquidators say that if the court directs that they are justified
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in doing so, they will not extinguish the growers’ rights until shortly before

completion.

Another condition on the almond sale is that the relevant lenders and Almond Land
provide, at completion, releases of their charges over any of the almond assets and
discharges of the mortgages over the relevant properties, and the permanent water

rights included in the sale.
The securities relate to the following principal facilities:

(a) ANZ Almond Facility for $45 million to Almond Land dated 26 September
2006 (“ANZ Almond Facility”).

(b) Syndicated Loan Agreement to TL dated 15 December 2006 (as amended)
for $200 million (“Syndicate Facility”). BOSI Security Services Limited
(formerly names BWA Custodians Limited) is the Security Trustee for the
Syndicate Banks. The Obligors to the Syndicate Facility include Almond

Land and Almond Management.

The liquidators believe that currently the ANZ Almond Facility is at least $47 million

and the Syndicate Facility is at least $202 million.

The liquidators say that some of the securities were created within six months from
the commencement of the Timbercorp Group’s winding up. They say that they have
not investigated the circumstances surrounding their creation or the financial
position of each of the Timbercorp vendor companies at that time. They say that if
the court grants the relief sought, settlement with the secured creditors is proposed
to take place on a reservation of rights basis regarding the validity of the securities.
They say that this is the only practical way in which they can complete the SPD and

procure the releases of the securities from the secured creditors.

As a result of the disagreements between the growers and the secured creditors
concerning the apportionment of the Olam sale proceeds during the sale or

recapitalisation process, the liquidators sought to appoint a special purpose
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liquidator to help facilitate the settlement of the disputes between the growers and
the secured creditors and if necessary, provide a repori to the court on the

reasonableness of any offer that the liquidators may receive for the almond assets.

On 11 September 2009, the liquidators sought a direction from this court that TSL
was justified in entering an agreement to appoint Ian Carson of PPB to fulfil the role
of a special purpose liquidator in relation to the almond schemes. The liquidators
say that they considered that they would be aided by appointing Ian Carson to assist
with the conflicts between their roles as liquidators of TSL and Almond Land. In
particular, the liquidators were faced with the possible conflict arising from them
acting as liquidators of TSL, the responsible entity for the registered almond
schemes, and as liquidators of Almond Land, which owned the land and other
almond assets which were charged in favour of the banks. They were concerned that
they would be negotiating with themselves over the allocation of the purchase price

between the almond schemes and the Almond Assets owned by Almond Land.

On 14 September 2009, the hearing of that application took place. In the course of
that hearing the liquidators” lawyer explained to the court how they envisaged the
sale process taking place, including the making of this application. Mr Zwier
explained Ian Carson’s facilitative role in this process and the importance of the

growers making a reasonable offer to the secured creditors.

I made the orders sought. Jan Carson accepted the appointment and retained
Mallesons Stephen Jaques to advise him in relation to his appointment and

discharging his function.

The liquidators have also made agreements with Select and Almond Land in relation
to the care and maintenance of the orchards. Select has agreed to fund the
maintenance of the orchards until 9 October, the date on which the immediate

conditions precedent under the SPD have to be fulfilled.

The liquidators state that there are two critical issues relevant to determining the

apportionment of the Olam sale proceeds between the secured creditors and the
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almond growers. First, what are the proprietary interests of the growers in the
almond assets and can those rights be determined by the winding up of the almond
schemes or by disclaimer by virtue of the Timbercorp Group liquidations? The
liquidators acknowledge that this issue raises complex legal issues. Secondly, what
is the value of those proprietary interests and how should they be calculated? They
say that these questions raise complex commercial considerations. As discussed
below, in my opinion, they also raise legal issues that can be determined by well

established legal principles of law and equity.

The liquidators say that to assist both Jan Carson and themselves in reaching their
decision regarding the apportionment of the Olam sale proceeds, they asked TGG's
solicitors to set out what they considered was the basis of the growers’ claims and
the portion of sale proceeds to which they considered the growers were entitled.
They say that there was correspondence between the liquidators’ solicitors and

TGG’'s solicitors on this matter.

The liquidators say that they also asked the secured creditors to provide an analysis
of the legal and commercial issues supporting their claim that they are entitled to
receive all of the Olam sale proceeds. They say that lan Carson also called on TGG
to provide him with more detailed submissions on both the legal issues and the

commercial issues, and TGG did so.

The liquidators say that for some considerable time, TGG and the secured creditors
have been indirectly negotiating with one another, mainly through either Ian Carson

or the liquidators and their respective lawyers.

The liquidators say that they have been told that at the most recent committee of
inspection meeting, the growers offered to take $50 million from the Olam sale
proceeds as fair consideration for the consensual extinguishment of their rights. The

liquidators say that the secured creditors rejected this offer.

The liquidators say that to achieve “an expeditious termination or surrender” of the

sub-leases and relevant joint venture agreements, the secured creditors have made a
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conditional written offer to Almond Land that the secured creditors will pay $6
million to Almond Land, to be paid to TSL as responsible entity (for the benefit of the
growers, including the relevant growers in the 2002 Private Offer Scheme). They say
that the costs will be paid out before the $6 million is paid to growers. This offer is
contained in a letter of 30 September 2009 (“the bank offer”). The bank offer also
contains a detailed position paper explaining why the growers have severe legal
impediments to their claims to the Olam sale proceeds. The letter also includes a
commercial analysis of the growers’ proprietary interest, prepared by Ferrier

Hodgson, which values those interests lower than the offer of the secured creditors.

The growers have not accepted the bank offer and no agreement has been reached
regarding apportionment. The liquidators say that the bank offer will lapse if not
accepted by 9 October 2009.

On Friday 2 October 2009, the liquidators requested that lan Carson complete his
report based on the Olam SPD and the current state of the negotiations. On

4 October 2009 (early Sunday morning), Ian Carson issued his report.

The liquidators say that Ian Carson was asked to assume the correctness of the legal
advice of Arnold Block Leibler regarding the legal issues referred to above. The legal
advice of Arnold Block Leibler included an opinion from Charles Scerri QC and

Phillip Crutchfield of counsel.

The liquidators have resolved that they should accept the bank offer. In doing so
they say that they have had regard to the Ian Carson report, the confidential legal
advice of Arnold Block Leibler and the opinion of Charles Scerri QC and Philip
Crutchfield.

The liquidators say that they have also had regard to:

(a) the fact that Ian Carson’s report has been prepared by an experienced
independent insolvency practitioner whose sole focus has been TSL and

who, unlike the liquidators, does not owe conflicting duties to other
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members of the Timbercorp Group; and

(b) the robust sale or recapitalisation process that they have conducted and
that no other person has sought to recapitalise the almond schemes
notwithstanding that the Timbercorp Group insolvency administrations

have been running for a period in excess of 160 days.

They said that they have also considered that Olam Orchards, who is a well
resourced, financially strong and natural buyer of the almond assets, may not be
prepared to resubmit a bid for the almond assets if the SPD conditions precedent are
not fulfilled. They say that they also regard Olam Orchard’s conditions precedent as

commercially sensible from a buyer’s perspective.

I should interpolate here that the issue in this case is not the appropriateness of the
conditions imposed by Olam Orchards but the dilemma faced by the liquidators in
view of the banks’ stance that they will not permit the sale to settle unless they are
paid all but $6 million of the proceeds without any meaningful determination of the

property rights of the growers being made.
They say that:

(a) the price that Olam Orchards will pay for the almond assets and the
terms and conditions on which it will acquire the almond assets
represent the best offer to be made following a competitive bidding

process;

(b) the real issue between the TGG and the secured creditors is confined to
the apportionment of the Olam sale proceeds and not the sale price

payable by, or the terms and conditions agreed with, Olam Orchards;

(c) acceptance of the bank offer will be "without prejudice” to the validity of

the securities held by the secured creditors over the almond assets;

(d) the fact that, in order for TSL, on behalf of growers, to assert the
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(8)

(h)

()

continued existence of growers’ proprietary interests, TSL would be
compelled to spend considerable time and money on expensive litigation
in circumstances where it frankly does not have those funds and TSL's

legal rights are, at best, uncertain;

the extinguishment of growers’ rights is a serious step for the liquidators
to take, particularly when not all the growers can be heard on these

complex issues and the TGG oppose the liquidators? doing so;

the wasting nature of the almond assets and the damage that will be
inflicted on the almond assets if the Olam SPD is not completed. That
damage may exceed the amount of the bank offer. This threat to the
almond assets, which are secured in favour of the secured creditors, may
be regarded by growers as having commercial value greater than the

bank offer;

in real terms, the almond schemes have ceased to operate in accordance
with their constitutions and are now operating on a “hand to mouth”
basis, with part of next year’s crop already having been sold to fund

necessary expenditure;

the fact that, even if almond growers have indicated that they wish to
maintain their almond schemes, the almond growers have not funded an

alternate responsible entity to do so;

the fact that, even if growers were asked to contribute to the ongoing
costs of the almond schemes, unless all growers contributed the required
amount, those growers that did contribute would be required to increase
their contributions to cover any shortfall They say that this is

particularly relevant given that:

(i) Timbercorp Group entities are growers but will not be able to

contribute;
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(k)

)

(m)

(n)

(i) many growers funded their contributions through loans from
Timbercorp Finance but will now need to source alternate

funding; and

(iii) the growers are entitled to terminate their participation in the
almond schemes given the insolvency of the relevant Timbercorp

Group entities;

it is doubtful whether it would be in the growers’ best interests to be
asked to contribute further funding to the almond schemes, or to risk the
proceeds from the 2009 crop (to which they would otherwise be entitled)
to fund the almond schemes, in circumstances where there is no

guarantee that the almonds schemes can or will continue;

the liquidators do not have the money to continue maintenance of the
almond orchards and they cannot borrow it. Select will not maintain the
almond orchards indefinitely through the crop sale mechanism currently
in place. Wastage, and ultimately, tree death, will arise if the almond

orchards are not maintained;

the recent failures of many high profile managed investment schemes
and the global financial crisis and credit squeeze has made more high
risk investments, such as these agribusinesses, less attractive in the

market place generally;

the lengthy drought and its effect on returns to agribusinesses has
highlighted the inherent risks and made investments in agribusinesses

less attractive in the market place generally; and
unless the relevant parties consent to an extension, on 9 October 2009:
(i) the bank offer will expire;

(ii) the Olam SPD will terminate unless the immediate conditions
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precedent are satisfied; and

(iii) the maintenance arrangement with Select under the crop sale

agreements expires.

I have recited these factors at length to recognise the careful consideration that the

liguidators have given to this issue and the relevant matters.

I do not propose to comment on these matters save to say that if there were to be
litigation over the allocation of the proceeds between TSL as the responsible entity
and the other interested parties, the costs of the liquidators may be able to be met out

of the fund. I discuss this further below.

ALMOND LAND

The liquidators depose that Almond Land owes $249 million to the secured
creditors. The liquidators say that the economic interest in Almond Land is best
advocated by the secured creditors. The liquidators state that they regard it to be in
their economic interest to offer $6 million to effect an orderly sale of the almond

assets they claim are secured in their favour.

The liquidators state that by accepting the bank offer and completing the SPV,
Almond Land:

(a) maximises value to all its creditors;

(b) avoids the requirement for them to disclaim the sub-leases and certain
joint venture agreements and litigation that may ensue if some growers

seek to challenge those disclaimers or seek relief from forfeiture;

(c) avoids the spectre of prolonged expensive litigation with TSL, secured

creditors and growers;

(d) avoids damage to its property arising from cessation of maintenance of

the almond orchards;
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)

TSL

achieves certainty of outcome; and

reserves its rights to challenge the securities.

As liquidators of TSL, the liquidators have decided to support the sale to Olam, and

in the absence of any higher offer they have also decided to accept the bank offer as

it is currently the best option available to TSL for the following reasons, namely:

(a)

(b)

(c)

(d)

(f)

the bank offer exceeds the value of the growers’ interests in the almond

schemes according to Ian Carson’s report;

based on their legal advice and their own assessment of the commercial
value of the growers’ interests in the almond schemes, they also believe
that the bank offer exceeds the value of the growers’ interests in the

almond schemes;

the growers will be relieved of any further financial obligations to
contribute to the almond schemes and will share rateably in the 2009
crop proceeds of about $33 million, together with the growers in the

other almond schemes;

they place less weight on both the TGG valuation reports and the
secured credifors” Ferrier Hodgson report as they were prepared as

advocacy positions;

leaving aside the commercial value of the growers’ proprietary interests,
the proprietary interests of the growers can be disclaimed or terminated
by Almond Land or Almond Management or may be terminated on the

winding up of the almond schemes;

if TSL, on behalf of the growers, sought relief from the termination or
sought to set aside the disclaimers, TSL would be required to commence

and pursue expensive litigation and there is uncertainty as to whether

14 T0510



54

55

TSL would succeed. TSL does not itself have the funds necessary to do
so and, based on the Arnold Block Leibler advice, it is highly unlikely

that TSL could obtain litigation funding to do so;

(g) if growers wished to seek the relief themselves (assuming that they had
the necessary funds to do so), their likelihood of success may be
adversely affected if the percentage of growers seeking that relief was
small. The percentage of growers who could or would seek that relief
will be impacted by the fact that the Timbercorp Group entities own
almond lots and that Timbercorp Finance financed growers to acquire

their almond lots;

(h) they have conducted a robust recapitalisation and sale process and
accepted the best offer available following a competitive bidding process
and, given this, they believe that the sale to Olam Orchards should not

be jeopardised;

(i) the satisfaction of the conditions precedent, the implementation of
maintenance arrangements to replace the crop sale arrangements and the

bank offer must all be resolved by 9 October 2009; and

() they have also provided the forum to give all stakeholders, including the
growers, the opportunity to put forward their position and to negotiate

for what they consider is the best outcome.

TGG CONTENTIONS

TGG put forward several submissions that amplifies the legal issues referred to by
the liquidators. I do not seek to summarise all their submissions but I have

summarised parts of them below.

The banks acknowledge in a deed of covenant that they take their rights subject to

the growers’ interests. The relevant schemes are divided into two categories:

(@) the 2002 scheme in which the growers entered into a licence and joint
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(b)

venture agreement; and

the 2005-2007 schemes in which the growers were granted a sub-lease of

their almond lots.

TGG contends that the banks take their rights subject to the growers’ interests in the

2002 schemes because the growers invested funds into the scheme which were used

to improve the land in the expectation that they would be entitled to continue to use

and enjoy the land with the benefit of the almond trees, the capital works and the

water licences. TGG says that the banks were on notice of their client’s equity and

are bound by it under the principles in Inwards v Baker.!

TGG submits that the banks take their rights subject to the growers’ rights under the

2005-2007 schemes because:

(2)

(b)

(c)

(d)

(e)

the growers are tenants in possession under s 42(2)(e) of the Transfer of

Land Act 1958 (Vic);

they have been granted a sub-lease of the almond lots as defined in the
sub-leases. The almond lots include ‘the Almond Trees, the Capital
Works and the Water Licences attributable to the Project’. TGG submits
that clause 2.2(a) of the sub-lease should be read down to only include a

reservation to Almond Land of the reversion in those assets;

if the sub-lease has been terminated, they have rights to seek an order for

relief against forfeiture under s 146(4) of the Property Law Act 1958 (Vic);

the sub-leases will survive the surrender or merger of the head lease into

the freehold under s 139 of the Property Law Act 1958 (Vic);

it the liquidators were to disclaim the head leases, then the head leases

will merge into the freehold and their sub-leases survive the disclaimer

1

[1965] 2 OB 29.
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under s 139 of the Property Law Act 1958 (Vic);2

(f) alternatively, the growers can apply to have the disclaimer set aside

under s 568B;

(g) the water rights, capital works and almond trees form appurtenances to
the head leases and sub-leases necessary and convenient for the almond
lot operations permitted by clause 8.1 and required by clause 8.2 and any
interference with them by the mortgagee constitutes a derogation from

the grant;® and

(h) the head leases contain clauses to the following effect (clause 9.3):

Upon this Lease terminating for whatever reason, the Lessor
irrevocably authorises and consents to the granting or continuation (or
both) by the Growers of a right to occupy or use the Land granted
under the Sub-leases (Wangera), on the same terms and conditions as
the Growers are granted sub-leases, whether before or after the
execution of this Lease, and with the Lessor accepting the obligations
of the Lessee to the Growers under Sub-leases (Wangera).

(i) TSL is the responsible entity and holds the interest in the lease on
trust for the growers (s 601FC(2) of the Corporations Act). TGG
submits that it is obliged to act on its rights under clause 9.3 to
ensure that a lease will be granted to the growers if the head lease
is terminated. Consequently, the subleases bind Almond Land

even if the lease to TSL is terminated.

58 TGG submits that further, the banks take their interests subject to the growers” rights

under all schemes because:

(a) the water rights under the water licences are held on trust for them

under clauses 3.2(a)(i) of the sub-leases and 3.3(a) of the licences;

(b) the investors’ interests in the water licences, the capital works and the

almond trees are scheme property held on trust for them under

2 National Australia Bank v State of New South Wales [2009] FCA 1066,26 (Rares J).
3 See, eg, Wilcox v Richardson (1997) 43 NSWLR 4.
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(e)

(£
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(h)

s 601FC(2) of the Corporations Act 2001;

there is no power in the scheme constitution to encumber those assets to
borrow or raise money for the scheme and any purported mortgage over
those assets is in breach of s 601GA(3) of the Corporations Act 2001 and of
no effect under s 601GA(3) of the Corporations Act 2001;

accordingly, any attempt to encumber their beneficial interest in those
assets is a breach of either or both of those trusts and the Corporations Act

2001;

the banks are presumed to know the provisions of the Corporations Act

2001;

the banks acknowledged in their loan documents, and in particular their

deeds of covenant, the interest of the investors;

accordingly, each bank has actual or constructive knowledge that any
attempt to grant a mortgage or other security over the water licences,
capital works and the almond trees was in breach of the Corporations Act
and in breach of trust. If the banks hold such a mortgage or other
security, then it is subject to a constructive trust in favour of the TGG

under the principles in Barnes v Addy;* and

alternatively, the grant of the sub-leases and licences and the associated
rights to use and enjoy the capital works, the almond trees and the water
licences constituted a promise or representation to the growers that they
would be entitled to the use and enjoyment of those assets for the
balance of the term of their sub-leases or licences respectively. In
reliance on those representations, the growers entered the scheme. The
banks were on notice of, consented to and acquiesced in those promises

or representations and are estopped from denying the growers’ interests.

4

(1874) LR 9 Ch App 244.
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Further, TGG contends that the mortgages over land and the mortgages over water
were executed on 30 December 2008 and registered in January 2009. The
administration commenced on 23 April 2009 and that is the relation back date. TGG

submits the mortgages may be voidable at the option of the liquidators.

METHODOLOGY OF MESSRS KORDA AND CARSON

TGG contends that the methodology proposed by Messrs Korda and Carson is
flawed. They submit that:

(a) it accepts that the growers have property rights, yet attributes a value of
only $6 million out of a proposed purchase price of $128 million to those

rights, which should immediately arouse suspicion;

(b) a discounted cash flow method fails to consider the value of the growers’
rights in an open market. It appears that the growers’ rights have been

attributed a value of more than $6 million. For example:

(i) there is a buyer in the market willing to pay $128 million for the

almond assets;

(i) that buyer is willing to ascribe $81.6 million to the water rights.
That is not accepted as a proper method for valuing the water rights, as
the buyer may have its own reasons for allocating the purchase price in

that manner;

(c) in any event, the growers have a lease over the water rights or the right
to use them for the balance of their lease or licence terms, which can be

as long as 20 years; and

(d) no buyer would pay $81.6 million for a reversionary interest in those
water rights, so a substantial part of that sum must have been paid for

the growers’ rights;
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further, the buyer has attributed $46 million to the other almond assets.>
The value of the shares could be easily ascertained? leaving the balance
of the $46 million being the purchase price for the properties. The
growers have rights to exclusive possession of that land under the sub-
leases or to exploit almost all of the commercial rights on that land for a
period of around 20 years. Consequently, a significant portion of that

sum must be being paid for the growers’ rights;
it fails to consider any comparable sales;

it does not offer any independent apportionment of the purchase price.
It uses a discounted cash flow method which is not appropriate in these
circumstances. The report is not a determination of the market value of
the growers rights, but a report to apportion part of the purchase price to

the growers. A discounted cash flow cannot achieve this;

it recognises the following concession by the liquidators’ legal advisers:”

...the Arnold Block Leibler Advice recognises the existence of some
difficult legal issues and concludes that the legal uncertainties provide
some scope for argument on the part of the Growers;

it recognises that ABL’s advice relies heavily on the assumption that the

growers’ interests can be disclaimed and expresses reservations about

the correctness of that view in light of advice from Carson’s advisors;8
the liquidators cannot disclaim the growers’ rights because:

(i) if the liquidators were to disclaim the head lease, the head lease
would merge into the freehold® and the sub-leases would survive

under s 139 of the Property Law Act 1958 (Vic);

R S - ¥ ]

Korda at 59.

Korda at 49{(c) and (d).

P 6 and 20.
Ibid.

National Australin Bank v State of New South Wales [2009] FCA 1066.

20 T0510



(k)

@

(m)

(n)

(o)

(P)

(ii) the licence and joint venture agreements have an unusual structure
in which the landowner leases the land to TSL, who sub-leases it back
to the landowner. The landowner then grants the licence to the
grower.l0 Disclaimer of the lease or the sub-lease in the 2002 schemes
would not affect the licence granted by the landowner to the growers;

and

(iii) TSL is the responsible entity of the schemes and the powers in the

constitution must be exercised for the benefit of the growers;

it records that the Arnold Block Leibler advice notes that the growers’
interests are presently liable to be terminated for default.! It does not
identify the basis on which this is put and there is no evidence of rental

arrears, outstanding invoices or other defaults by the growers;

yet Carson is instructed to rely on ABL's legal advice and assume that it

is correct;1?

a copy of that advice has not been annexed to Carson’s report and has

not been provided to the growers;

the advice on which he purports to rely is identified on p 14. The first of
those is dated 17 September 2009, yet the letter instructing him to rely on
that advice is dated 3 September 2009 (see appendix 2). No earlier advice

is referred to by Carson;

it appears that Mr Carson was not given a copy of the banks’ deeds of

covenant;13

as Mr Carson attributes no value to the growers’ water rights, it appears

that Arnold Block Leibler is of the view that the growers have no water

10
11
12

Fernon at 12 to 15.

P 6 and 20.
P 8.
Appendix 3.
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rights. This is not consistent with the grant in the sub-leases or the

licence and joint venture agreements;
(q) it does not consider Mr Lennie’s spreadsheet;4

(r}) o reference is made to the growers’ rights under Inwards v Baker,15 their
rights held on trust by the responsible entity and under Barnes v Addy,16
their proprietary estoppel or their right to a new lease under clause 9.3 of

the head lease;1” and

(s) it declines to consider whether the banks’ securities are void as against

the Liquidator.1®

TGG contend that Mr Carson’s report acknowledged that he was bound to accept the
Arnold Block Leibler advice. They say that he noted, however, that the Arnold Block
Leibler advice relies heavily on an assumption that the growers’ interests can, in
effect, be disclaimed by the liquidators of almond land. They submit that he says
that he has reservations about the correctness of that view, based upon his own legal
advice. TGG submits, however, that on the basis of the correctness of the Arnold
Block Leibler advice, Mr Carson believes that $6 million represents an offer that he
would accept if the liquidator of TSL provided that he was satisfied that the offer is

the product of a robust negotiation around the numerous, difficult issues.

I will not canvass all the arguments put forward by TGG. It is sufficient to say that
they are detailed and amply demonstrate that there are real issues to be resolved as
the liquidators concede. There are many complex legal issues that would need to be

resoived to precisely identify the proprietary interest of the growers.

KERREE ANNE BEZENCON

Ms Bezencon appears on the applications represented by Mr Shand QC.

14
15
16
17

Contained in exhibit OSL-1 to Mr Lennie’s affidavit.
(1965] 2 QB 29.

(1874) LR 9 Ch App 244.

See pp 10-11.

P 20.

22 T0510



64

65

66

67

68

Ms Bezencon is a grower, accountant and the chair of the Timbercorp Growers'
Almond Committee Inc. In substance, she opposes the liquidators’ application. She
complains about the bidding process and the provision of information to her by the
liquidators. She seeks the appointment of Huntley Management Limited as an
interim responsible entity of the schemes. She also deposes to a possible higher offer

for the almond orchards.

The proposal of Huntley Management Limited to act as a temporary responsible
entity was again subject to conditions and was not an unconditional offer. It was not
one that the court was in a position to accept. I can understand the attempts by the
growers to seek to extract as much as possible for their investment. The evidence
establishes that the liquidators conducted a proper sale process that elicited seven
bids. Ihave seen the bids. In my view the liquidators’ are justified in accepting the
Olam Orchards bid. The well known expression “a bird in the hand is worth two in

the bush” may well be apposite.

To lose the Olam Orchards bid on the basis of a chance of a higher bid is not a
responsible or reasonable step to take in view of the legitimate tender process

undertaken by the liquidators.

In my view the court should and will do all that it reasonably can to assist the
liquidators to complete the sale of the almond orchards to Olam Orchards subject to

my decision on the $6 million offer.

MR CARSON’S REPORT

Mr Carson's report accepted that he was bound to accept the Arnold Bloch Leibler
advice. He noted, however, that the Arnold Bloch Leibler advice relies heavily on an
assumption that the growers' interests can in effect be disclaimed by the liquidators
of Almond Land. He says that he has reservations about the correctness of that

view, based upon his own legal advice.

However, on the basis of the correctness of the Arold Bloch Leibler advice, he

believes that $6 million represents an offer that he would accept if the liquidator of
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TSL provided that he was satisfied that the offer is the product of a robust

negotiation around the numerous difficult tasks.

In my opinion, his views are heavily qualified by the observations he makes about

the soundness of Arnold Bloch Leibler’'s advice.

ASIC

ASIC appears on the application as amicus curize. The court expresses its
appreciation of ASIC's attendance. ASIC submits that it is unable to offer any
material assistance to the court in this matter. ASIC is of the view that the issues

before me are essentially commercial ones for the liquidators.

RE HAZELTON AIR CHARTER PTY LTD"

Mr Zwier drew to my attention Re Hazelton Air Charter Pty Ltd 0 a decision of the
Federal Court of Australia of Justice Goldberg. The case, in my opinion, clarifies the
difficulties faced by the liquidators in this case and also provides the solution to the
problem. The case involved the Ansett Group collapse where Mr Korda and his
partner Mr Mentha were the administrators of the Ansett Group. I will briefly
summarigse the issues. The Hazelton Group had been taken over by the Ansett
Group before the Ansett Group collapsed, leading also to the collapse of the
Hazelton Group. The Ansett Group was owned by Air New Zealand. Prior to the
collapse, Air New Zealand had given a letter of comfort to the Ansett and Hazelton
Groups, stating it would provide moneys to enable the Ansett and Hazelton Groups
to meet their debts, although their letter did not constitute a binding contract to do

50.

Claims were made against the Air New Zealand directors and the upshot was that
Air New Zealand paid $150 million to meet the claims of the Hazelton Group and
the Ansett Group against the companies and the directors that may have arisen from,

inter alia, issuing the letter of comfort.

19
20

(2002) 41 ACSR 472.
Ibid.
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The Hazelton Group and the Ansett Group (both under separate administrations)
each accepted the $150 million and received court approval to do so, but at the time
they made no agreement as to the allocation of the $150 million between themselves.
That was left to be decided subsequently. The respective administrators could not
agree on the allocation of the $150 million and they initiated proceedings in court
where they put forward to the judge bases upon which the $150 million could be
allocated. In particular, they submitted that as the promise was to meet the liabilities
of the respective companies, the money should be divided in proportion to their total
liabilities or alternatively, should be divided in proportion to the liabilities that they
owed to their workers. There were all sorts of formulas put that, on their face, might

seem fair and reasonable.

Goldberg J said that a fair and reasonable approach was not correct. He said that the
allocation should be done based on well established principles of law and equity.

I will quote what he said because it has great relevance to this case.

He said:

30 The various bases advanced by the Ansett administrators and the
Hazelton administrator for apportionment (other than a comparison of the
claims released under the Letter of Comfort) have an element of fairness and
appropriateness about them, but they are not predicated upon any legai or
equitable principle. Nor can they be established by reference to the intention
of the parties. I am not satisfied that it was the common intention of the
parties that the fund be apportioned on any of the bases propounded by the
parties. The various bases propounded provide convenient methods for the
distribution of the fund, but they are not based on any principle which
identifies or measures the extent of the interest of each of the Ansett group
and the Hazelton group in the fund at the time it was created and impressed
with the relevant trust in favour of the Hazelton group. It is not for me to
reach a fair, appropriate, equitable or just conclusion as to how the fund of
$150m is to be apportioned. That may be a consequence or result of my
resolution of the matter. Rather, my task is to determine, by reference to
appropriate principles of law and equity, what was the extent and measure
of the interest in the fund of the two groups at the time at which it was
agreed to create the fund, namely the time of the execution of the
Memorandum.

31 Fairness or appropriateness is an insufficient basis on which to determine
the interest of the Hazelton group in the fund of $150m. In Muschinski v
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Dodds?! Brennan ] said at 608:

The flexible remedy of the constructive trust is not so formless as to place proprietary
rights in the discretionary disposition of a court acting according to vague notions of
what is fair.

Deane ] said at 615-616:

The fact that the constructive trust remains predominantly remedial does not,
however, mean that it represents a medium for the indulgence of idiosyncratic notions
of fairness and justice. As an equitable remedy, it is available only when warranted
by established equitable principles or by the legitimate processes of legal reasoning, by
analogy, induction and deduction, from the starting point of a proper understanding
of the conceptual foundation of such principles: ...

Under the law of this country - as, I venture fo think, under the present law of
England ... proprietary rights fall to be governed by principles of law and not by some
mix of judicial discretion ... subjective views about which party "ought to win” ... and

"“the formless void of individual moral opinion” ...

32 ] consider that the proper principle to be applied to determine the extent
of the respective interests of the two groups in the fund and the manner of
its apportionment between them is to determine what was bargained away
or given up, by each group in exchange for the receipt of the $150m and then
to place a value on what each group bargained away or gave up. In this way
it is possible to identify the relative value of what was relinquished in
exchange for an interest in the fund of $150m.

33 What occurred, by the execution of the Memorandum, was that the
Air New Zealand group and the directors procured the payment of $150m to
the Ansett administrators, albeit on behalf of themselves and the Hazelton
administrator, in exchange for the Ansett administrators and the Ansett
group and the Hazelton administrator and the Hazelton group each giving
up something of value. Each of them gave up such claims as they had
against the Air New Zealand group and the directors arising out of, or
relating directly or indirectly, to the Letter of Comfort. The giving up of
those rights was confirmed by the emphatic language of cl 12A (par 12
above).

34 Prior to the execution of the Memorandum each group had a claim or a
potential  claim  against Air New Zealand Limited under the
Letter of Comfort. The claim of each group, which had a value, was
exchanged for an interest in the fund of $150m which is to be measured by
the relativity of the claims of the two groups which were foregone.

35 In the absence of any agreement as to the apportionment of the $150m
between the Ansett group and the Hazelton group, I consider that the
measure of their respective proprietary interests in the fund of $150m is to be
determined by reference to the relative proportions of the value of the rights
or claims which each of them bargained away and gave up in exchange for
the receipt of the $150m. Each of them had a share in the fund of $150m

21

(1965) 160 CLR 583.
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proportionate to the value of what they had bargained away. 2

Then also at paragraph 47 he said again:

Against this background, the maximum "equity is equality” is to be applied

not by reference to the number of companies in each group, three in the case

of the Hazelton group and 41 in the case of the Ansett group, but rather by

reference to the proportionate share of the fund measured by the extent and

value of the claims or rights given up in exchange for an interest in the

fund.z
As the evidence in this case indicates, there is uncertainty at this stage as to precisely
what property rights of the growers are to be transferred or surrendered as part of
the consideration for the payment of the purchase price of approximately $128

million. Until those rights are identified it is not possible according to law to fairly

assess the value of the rights being surrendered on behalf of the growers.

Despite the matters raised by the liquidators that I have referred to at length, in my
view, it is not appropriate for the liquidators to accept the bank offer merely because
the banks assert that they will not allow their securities over the property to be sold

as part of the almond assets.

The banks are entitled to the full extent and benefit of their charges and securities.
The banks are under no obligation to give up or surrender any of their security rights
if they so chose. On the other hand, subject to any agreement that is made between
the parties, if the sale proceeds, the banks are only entitled to that portion of the sale

proceeds that represents the property over which they hold securities.

In my opinion, the liquidators are not justified in entering into the agreement to
accept $6 million (less some undefined costs) in full satisfaction for the property
rights transferred or surrendered by the growers’ to enable Olam Orchards to obtain
clear and unencumbered title and rights to the almond assets. As indicated, there
are well recognised legal principles for determining the rights of several property
owners whose property is lost or converted into a common fund. The fund, if it is

created, is not to be allocated between the property owners on the basis of

(2002) 41 ACSR 472 at [30]-[35].
Tbid [47].
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bargaining power. The fund is not to be allocated on arbitrary measures that may
appear to be a fair and reasonable division of the fund. Rather, as the authorities
establish, the fund is to be divided “by reference to the proportionate share of the
fund measured by the extent and value of the claims or rights given up in exchange

for an interest in the fund.”?*

Accordingly, the amount owed to the Banks appears to be of residual relevance. The
banks can obtain payment for only so much of the property as they have a charge
over. The key issue is what proportion of the fund represents the property over

which they hold security.

Subject to any further submissions of counsel, I propose to make the following

orders and directions.

The liquidators (in their capacity as liquidators of TSL) are justified in procuring TSL
(as the responsible entity of the managed investment schemes listed in schedule 1 to
this order) to enter into and perform the sale and purchase deed between each of
TSL (as responsible entity of the managed investment schemes listed in schedule 1 to
this order), Almond Management (in its capacity as manager of the unregistered
managed investment scheme listed in schedule two to this order), the liquidators, TL
and Almond Land and Olam Orchards Australia Pty Ltd and Olam International
Limited. The sale and purchase deed is in the form of the confidential exhibit MAK-
14 to the affidavit of Mark Anthony Korda sworn 5 October 2009 (the Affidavit) as
filed herein, or documents substantially in that form (the Sale and Purchase Deed),

and extinguishes and /or transfers the Growers’ rights as provided therein.

The liquidators (in their capacity as liquidators of Almond Management) are justified
in disclaiming the Project and Management Agreement (PMA) as defined in the
Affidavit in respect of the unregistered managed investment scheme listed in
schedule 2 of this order (the Unregistered Almond Scheme) and in entering into and

performing the Sale and Purchase Deed and extinguishing and/ or transferring the

24

Re Hazelton Air Charter Pty Lid (2002) 41 ACSR 472 at [47] per Goldberg J.
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Growers’ rights as provided therein.

The liquidators (in their capacity as liquidators of TSL) are not justified in entering
into an agreement with Almond Land to accept $6 million to extinguish the Growers’

rights in accordance with the terms of the Bank Offer as defined in the Affidavit.

The liquidators (in their capacity as liquidators of TL) are not justified in entering
into an agreement with Almond Land to accept $6 million to extinguish the Growers’

rights in accordance with the terms of the Bank Offer as defined in the Affidavit.

The liquidators (in their capacity as liquidators of TSL, TL, Almond Management
and Almond Land) are justified in instituting or participating in proceedings to
determine the extent and measure of the interest in the fund constituted by the
proceeds of sale of the Almond Assets of some $128 million of TSL (as the
responsible entity of the managed investment schemes listed in schedule 1 to this
order), Almond Management (as the manager of the unregistered managed
investment scheme listed in schedule 2 to this order), TC, Almond Land and any
other person whose property rights are to be extinguished, sold or transferred to
Olam Orchards Australia Pty Ltd under the Sale and Purchase Deed and to hold the
said fund in trust for those persons pending the hearing and determination of such

proceeding or further order of this court.

These orders are long and complicated. I want to make clear what the position is in
lay terms. The ball is in the banks' court. If they agree, the sale can go ahead, but if
the sale goes ahead the proceeds must be held in trust until the growers’ proprietary

rights to those moneys are established or agreed on.

Subsequently, after further submissions on 9 October 2009, orders were made with
the agreement of the banks and TGG. Ms Bezencon agreed to the orders other than

costs. The orders were as follows:
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THE COURT DIRECTS THAT:

1 The Third and Fourth Plaintiffs (in their capacity as liquidators of the First
Plaintiff) are justified in procuring the First Plaintiff as responsible entity of
the managed investment schemes listed in Schedule 1 of this order
(Registered Schemes) to enter into and perform the SPD and extinguishing all
of the rights of Growers (investors in the schemes set out in schedules 1 and 2

of this order) in respect of the assets the subject of the SPD (Grower Rights).

2 The Third and Fourth Plaintiffs (in their capacity as liquidators of the Second
Plaintiff) are justified in procuring the Second Plaintiff as manager of the
unregistered managed investment scheme listed in Schedule 2 of this order to

enter into and perform the SPD and extinguishing all of the Grower Rights.

3 The Third and Fourth Plaintiffs (in their capacity as liquidators of the First
Plaintiff) are justified in making, doing and executing such documents or
things to give effect to the extinguishment of all of the Grower Rights in order
to perform the SPD.

4 The Third and Fourth Plaintiffs (in their capacity as liquidators of the Second
Plaintiff) are justified in making, deing and executing such documents or
things to give effect to the extinguishment of all of the Grower Rights in order
to perform the SPD.

5 The Third and Fourth Plaintiffs (in their capacity as liquidators of the Second
Plaintiff) are justified in disclaiming the Project Management Agreements and
the Licence and Joint Venture Agreements (as those respective terms are
defined in the Affidavit) and to the extent necessary have leave to do so

pursuant to section 568(1A) of the Corporations Act 2001 (Cth).

THE COURT ORDERS, DECLARES AND DIRECTS THAT:

6 The Third and Fourth Plaintiffs in their capacity as liquidators of the First,
Second, Fifth and Sixth Plaintiffs may enter into and perform: the SPD; and

any document referred to, in connection with, or necessary to give effect to

the SPD.
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Upon completion of any sale under the SPD the net proceeds of sale (after
payment of selling costs and expenses, retentions (if any) and the costs and
expenses of the liquidators of the First, Second, Fifth and Sixth Plaintiffs
referable to the preservation and realisation of the assets the subject of the
SPD, as approved by the committee of inspection of the Sixth Plaintiff and the
Secured Creditors (as that term is defined in paragraph 13 of the Affidavit), or
order of the Court) (Net Proceeds) be held by the Sixth Plaintiff in an interest
bearing trust account with an Australian bank (as defined in section 9 of the
Corporations Act) pending the hearing and determination by the Court of a
proceeding (Rights Proceeding) to determine which person or persons have
any rights to all or any part of the Net Proceeds (Claimants), and to be held

on trust for the Claimants unftil further order of the Court.

Insofar as each of the Secured Creditors have any rights to the assets the
subject of the SPD, whether under their securities over those assets or
otherwise, nothing in the release of those securities upon completion of the
SPD will prejudice those rights for the purposes of their claim to all or any
part of the Net Proceeds.

Insofar as the Growers have any rights to the assets the subject of the SPD
nothing in orders 1 to 5 above, or any action taken thereunder by the Third
and Fourth Plaintiffs, will prejudice those rights for the purposes of their

claim to all or any part of the Net Proceeds.]
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IN THE SUPREME COURT OF VICTORIA AT MELBOURNE
COMMERCIAL AND EQUITY DIVISION

COMMERCIAL COURT
List D

No. 8§ CI 2011 6606
BETWEEN
AUSTRALIA AND NEW ZEALAND BANKING GROUP LIMITED Plaintiff
(ACN 005 357 522)
and
OIM#2 PTY LTD (RECEIVERS AND MANAGERS APPOINTED) (ACN 112 691 Defendants

997) as trustee for TIMBERCORP ORCHARD TRUST #2 & ORS (according
to the attached Schedule)

EXHIBIT NOTE

Date of document: 25 September 2012
Filed on behalf of; the Fourth Defendant
Prepared by:

Clarendon Lawyers Tel: 03 8681 4400
Level 17, Rialte North Tower Fax: 03 8681 4499
525 Collins Street Solicitors Code: 101294
MELBOURNE VIC 3000 Ref: MJF:1100563

michael.fernon@clarendonlawyers.com.au

This is the exhibit marked “CJA-13" now produced and shown to CELIA JANE ARMSTRONG at the time of
swearing her affidavit on 25 September 2012.

SARAH DORN
of Clarendon Lawyers Pty Ltd
Level 17, Rialto North Tower
525 Collins St, Melboume Victoria 3000
an Australian Legal Practitioner within the
meaning of the Legal Profession Act 2004

Exhibit CJA-13

Summons dated 17 December 2009 filed on behalf
of the TGG Almond Committee Inc in SCV
Proceeding No S CI 2009 10699
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" FORM 46A
 Rule 46.04(1)

| IN THE SUPREME COURT OF VICTORIA . ‘No S C12009 10699 -
AT MELBOURNE '

COMMERCIAL AND EQUITY DIVISION . :t ListE
COMMERCIAL COURT : :

‘ BETWE_EN:
BOSI SECURITY SERVICES LIMITED (A.C.N. 009 413 852) as trustee for

AUSTRALIA AND NEW ZEALAND BANKING GROUP LIMITED
(A.C.N. 005 357 522) and BOS INTERNATIONAL (AUSTRALIA) LIMITED

o (A.C.N. 066 601 250) and WESTPAC BANKING CORPORATION

(A.C.N. 007 457 141) .

Plaintiff
“and

AUSTRALIA AND NEW ZEALAND BANKING GROUP LIMITED
(A.C.N. 005 357 522) & ORS (accordlng to the attached Schedule). :

Defendants

SUMMONS

Date of Document: ' . _ 17 December 2009 . . .
Filed on behalf of: " ' The TGG Almond Committee Inc
Prepared by: ‘ - I ' :
MAURICE BLACKBURN ' Solicitors’ Code: 564
Lawyers ' © Tel: (03) 9605 2700
Level 10, 456 Lonsdale Street Fax: (03) 9258 9610

. MELBOURNE VIC 3000 - - ‘ Ref: BM/3008429

To: The Plaintiff
By its solicitors
Blake Dawson o
Level 26 / 181 William Street
MELBOURNE VIC. 3000

The First Defendant

By its solicitors

Allens Arthur Robinson
Level 27, 5630 Collins Street.
MELBOURNE VIC 3000 -

The Second Third and Fo;ﬁrth Defendants p
By their solicitors -

Armold Bloch Leibler & _ ,
Level 21 ' oo T
333 Collins Street | " T
MELBOURNE VIC 3000 et

2089876_2.00C



Graham Goldenberg, Christopher Mark Littley, Constantine. Moshopolous -
and David Butterfield

By their solicitors

Clarendon Lawyers

Level 17, 525 Collins Street

Melbourne VIC 3000

You are summoned to attend before the Coiut on the hearing of an-application by The

 TGG.Almond Committee Inc for orders that:

1. Pursuant to Rule 16.01(2), The TGG Almond Cor_nmittee Inc be appointed in
- this proceeding to represent all grower investors in the following managed

investment schemes:

(a) ' 2602 Tim'berco‘rp Almond Pr&ject- (AR_S;N 099 611 935);

:(b) 2002 Timbercorp Almond Projeqt (Private Offer) (Unregis'te-red ¥
(c) 2005 fimbe‘rcorp Almond Pr'ojec.t (ARSN 112 935 092);

(d) -_ 2006 Timbercorp Almond Project (A'RSN: '118'387 974); and

(e) 2007 Timbercorp Almond Project (ARSN 122 511 040).

. 2. The TGG Almond Committee Inc be joined as the fifth defendant in this
proceeding. - '
3. The costs of The TGG Almond Committee Inc, of and mcldental to thlé\ '

~ procéeding, be pald out of the proceeds of sale held on trustzby the second

defendant pursuant to the orders of this Honourable Court néade 9 October ° "‘"" i

i
2009 i in matter no. 9408 of 2009. ' R

/;‘

4. ' ‘ Such further or other 6rders as the Court thinks ﬁ.t. C e

/A

MAURICE BLACKBURN
Solicitors for the Plaintiff

Date: 17 December 2009

' 2089876_2.D0C



3 .

This interlocutory application will be heard by The Honou_rable Justice Davies at the
Supreme Court of Victoria, Court 2, 450 Litle Bourke Street Melbourne on
18 December 2009 at 10 am or so soon afterwards as the business of the Court”
allows.

e —.

- Filed: 7 beC zangx g;é) . o o
" This summons was flfed by Tice Blackburn of Level 10 456 Lonsdale Street

Melbourne 300, sol:mtors for TheTGG Almond Committee Inc

R
T -

o

| 2089876_2.00C



IN THE SUPREME COURT OF VICTORIA AT MELBOURNE
COMMERCIAL AND EQUITY DIVISION
COMMERCIAL COURT

List D
No. S Cl 2011 6606
BETWEEN
AUSTRALIA AND NEW ZEALAND BANKING GROUP LIMITED Plaintiff
{ACN 005 357 522)
and
OIM#2 PTY LTD (RECEIVERS AND MANAGERS APPOINTED) {(ACN 112 691 Defendants

997) as trustee for TIMBERCORP ORCHARD TRUST #2 & ORS (according
to the attached Schedule)

EXHIBIT NOTE

Date of document: 25 September 2012
Filed on behalf of: the Fourth Defendant
Prepared by:

Clarendon Lawyers Tel: 03 8681 4400
Level 17, Rialto North Tower Fax: 03 8681 4499
525 Collins Street Solicitors Code: 101294
MELBOURNE VIC 3000 Ref: MJF:1100563

michael.fernon@clarendonlawyers.com.au

This is the exhibit marked “CJA-14" now produced and shown to CELIA JANE ARMSTRONG at the time of
swearing her affidavit on 25 September 2012,

SARAH DORN
of Clarendon Lawyers Pty Ltd
Level 17, Rialto North Tower
525 Collins St, Melbourne Victoria 3000
an Australian Legal Practitioner within the
meaning of the Legal Profession Act 2004

Exhibit CJA-14

Orders of Davies J dated 22 December 2009 in SCV
Proceeding No S CI 2009 10699
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IN THE SUPREME COURT OF VICTORIA AT MELBOQURNE
COMMERCIAL AND EQUITY DIVISION
COMMERCIAL COURT

LISTE
S CI2009 10699

BETWEEN:

BOSI SECURITY SERVICES LIMITED AS TRUSTEL Plaintiff

JFOR AUSTRALIA AND NEW ZEALAND BANKING

GROUP LIMITED AND BQS INTERNATIONAL
(AUSTRALIA) LIMITED AND WESTPAC BANKING
CORPORATION

-and -

AUSTRALIA AND NEW ZEALAND BANKING GROUP  Defenclants
LIMITED

{ACN 005 357 522)

and others according to the schedule attached

GENERAL FORM OF ORDER

JUDGE: The Honourable Justice Davies

DATE MADE: 22 December 2009 - .

ORIGINATING PROCESS: Originating Motion filed 15 December 2009

HOW OBTAINED: On return of the ordef of the Honourable Justice Davies

made 18 December 2009

ATTENDANCE: Mr. P Anastassiou of Senior Counsel for the Plaintiff

Mr. M Moshinsky of Senior Counsel with
Ms. W Hartis of Counsel for the First Defendant

Mr. L Zweir, Solicitor for the Second to Fourth
Defendants

Mr. G Bigmore of Her Majesty’s Counsel with

Mr. S Hopper of Counsel for Garry Goldenberg,
Christopher Mark Littley, Constantine Moshopoulos and
David Butterfield

Mr. D J O'Callaghan of Senior Counsel with
Mr. C Archibald of Counsel for Kerry Anne B
and the TGG Almond Committee Inc

ORDTDCI110.00C



OTHER MATTERS: None

THE COURT ORDERS THAT:

L.

Pursuant to rule 45.05 of the Supreme Court (General Civil Procedure} Rules 2005
(Vic) the requircments of Rules 5.03(1) and 8.02 are dispensed witly.

Pursuant to rule 45.05 of the Supreme Court (General Civil Procedure) Rules 2005
(Vic) the Plaintiff has leave to proceed by originating motion in Form 5C.

Pursuant 1o rule 16.01(2) of the Supreme Court (General Civil Procedure) Rules 2005
(Vic):
(1)  Graham Goldenberg is appointed as the representative of the Growers in the

2002 Timbercorp Almond Project (ARSN 099 611 935):

(b)  Christopher Mark Littley is appointed as the representative of the Growers in

the 2005 Timbercorp Almond Project (ARSN 112 935 092):

(c)  Constantine Moshopoulos is appointed as the representative of the Growers in

the 2006 Timbercorp Almond Project (ARSN 118 387 974);

(d)  David Butterfield is appointed as the representative of the Growers in the 2007

Timbercorp Almond Project (ARSN 122 511 040); and

(&)  David Butterfield is appointed as the representative of the Growers in the
unregistered managed investment scheme known as the 2002 Timbercorp

Almond Project (Private Offer No 1).

The persons appointed pursuant to paragraph 3 above, are joined as the Fifth, Sixth,
Seventh and Eighth Defendants in the proceeding pursuant Lo rule 9.02 and/or rule
9.06(b) of the Supreme Court {General Civil Procedutre) Rules 2005 (Vic).

The Plaintiff is granted leave 10 file and serve an amended originating motion on the

Defendants on or before 4:00pin 23 December 2009:

(a) incorporating a declaration as to what, if any, right the Groweis represented by

the Fifth, Sixth, Seventh and Eighth Defendants have to lhe sale proceeds held

wdersiand...




9.

10,

amending paragraph 5 of the originating motion to read "A declaration as to
how the sale proceeds held on trust by the second defendant pursuant to
paragraph 7 of the Orders ought to be distributed between the plaintiff and the

first, fifth, sixth, seventh and eighth defendants."”

The parties file and serve a list of documents on which they intend to rely in relation
10 the issue of what right, if any, they have to the net sale proceeds (the Funds) to be
held on trust by the second defendant pursiant to paragraph 7 of the orders (the

Rights Issue) on or before 4:00pm on 12 February 2010.
The parties file and serve on or before 4:00pm on 19 February 2010:

(2) written contentions of fact and law addressing the Rights Issue (the Rights

Contentions);

(b)  any affidavit material upon which they wish to rely in relation to the Rights

Issue.
The parties file and serve on or before 4:00pm on 5 March 2010:
(@) wrilten contentions of fact and law in reply to the Rights Contentions;

(b)  any affidavit material upon which they wish to rely by way of reply in relation

1o the Rights Issue.

Each party serve a copy of the documents referred to in paragraphs 6, 7 and 8 upon
TGG Almond Comunittee Inc and any other document filed in the proceeding from
the date of this order at the same time as the document is served upon a party to the

proceeding.

The Liquidators of the Second Defendant pay from the Funds to Clarendon Lawyers,
the solicitors for the Fifth, Sixth, Seventh and Eighth defendants, the legal costs and
disbursements incurred in this proceeding by the Fifth, Sixth, Seventh and Eighth

Defendants in complying with paragraphs 6, 7, 8 and 9 of this order on a solicitor and

client basis pursuant to rule 63.32(2)(a) of the Supreme Court (General Civil




costs and disbursements, such tax invoices rendered by Clarendon Lawyers with such ,

frequency as it sees fil.

The proceeding is listed for further dircctions at 10:00am on 12 March 2010.
} 12.  Costs of today are reserved.

13, Libesty to apply.

DATE AUTHENTICATED: _ 4 December 2010 e

sty
co T NE A

/ S {Z N
JUSTICE DRVIES




BETWEEN:

BOSI SECURITY SERVICES LIMITED (ACN 009413
852) as trustec for AUSTRALIA AND NEW ZEALAND
BANKING GROUP LIMITED (ACN 005 357 522) and
WESTPAC BANKING CORPORATION {ACN 007 457
141)

-and -

AUSTRALIA AND NEW ZEALAND BANKING GROUP
LIMITED (ACN 005 357 522)

ALMOND LAND PTY LTI (IN LIQ)
(ACN 091 460 392)

MARK ANTHONY KORDA (in his capacity as liquidator
of Almond Land Pty Lud (in lig))

LEANNE KYLIE CHESSER (in her capacity as liquidator
of Almond Land Pty Lid (in lig))

SCHEDULE OF PARTIES

§ CI12009 10699

Plaintiff

First Defendant

Second Defendant

Third Defendant

Fourth Defendant




IN THE SUPREME COURT OF VICTORIA AT MELBOURNE
COMMERCIAL AND EQUITY DIVISION
COMMERCIAL COURT

ListD
No. 8 Cl 2011 6606
BETWEEN
AUSTRALIA AND NEW ZEALAND BANKING GROUP LIMITED Plaintiff
{ACN 005 357 522)
and
OiM#2 PTY LTD (RECEIVERS AND MANAGERS APPOINTED) (ACN 112 691 Defendants

997) as trustee for TIMBERCORP ORCHARD TRUST #2 & ORS (according
to the attached Schedule)

EXHIBIT NOTE

Date of document: 25 September 2012
Filed cn behalf of: the Fourth Defendant
Prepared by:

Clarendon Lawyers Tel: 03 8681 4400
Level 17, Rialto North Tower Fax: 03 8681 4499
525 Collins Street Solicitors Code: 101294
MELBOURNE VIC 3000 Ref: MJF:1100563

michael fernon@clarendonlawyers.com.au

This is the exhibit marked "CJA-15" now produced and shown to CELIA JANE ARMSTRONG at the time of
swearing her affidavit on 25 September 2012.

SARAH DORN
of Clarendon Lawyers Pty Ltd
Level 17, Rialto North Tower
525 Collins St, Melboume Victoria 3000
an Australian Legal Practitioner within the
meaning of the Legal Profession Act 2004

Exhibit CJA-15

Bundle of correspondence from Clarendon Lawyers
to Ms Bezencon regarding service of documents in
SCV Proceeding No S Cl 2009 10699

GAR001_1100563_046



Celia Armstrong

From:
Sent:
To:
Cc:

Subject:
Attachments:

Dear all,

Please see letter attached.

Kind regards

Katie Desmond | Lawyer

Katie Desmond

Friday, 26 February 2010 5:26 PM

IR_Zwier, L; Ross.McClymont@blakedawson.com; Hinchen, Clint;
tmay@herberigeer.com.au; kerree@siger.com.au; NPaterson@mbcommercial.com.au
Lucy Kirwan; chris.fenwick@blakedawson.com; Whittle, Matthew; Celia Armstrong;
Michael Fernon

Timbercorp: S Cl 10698 of 2009

TGG Coententions of Law and Fact 260210.pdf; L to Parties 260210.pdf; GAR001_
0000665_091.pdf; GAROO1_0900665_092.pdf; GARC01_0800665_093.pdf

Clarendon Lawyers | Level 17, Rialto North Tower, 525 Collins Street, Meibourne 3000
T+61386814429 [ F +61 386814499 | M + 61 402 240 800
www.clarendonlawyers.com.au

This email is confidential. If you are not the intended recipient, you must not disclose or use the information contained in it If you have received
this email in error, please nolify us immediately and delete the document. Clarendon Lawyers is not responsible for any changes made to a
document, other than those made by Clarendon Lawyers, or for the effect of those changes an the document's meaning. Clarendor: Lawyers
accepis no fiability for any damage caused by this email or its attachments due to viruses interference interception corruption or unauthoriseg

JCCOSSH,



Clarendon

LAWYERS

26 February 2010

Leon Zwier

Arnoid Bloch |Leibler
Level 23

333 Collins Street

MELBOURNE VIC 3000

Clint Hinchen

Allens Arthur Robinson
Level 27

530 Collins Street
MELBOURNE VIC 3000

Neale Paterson

Maurice Blackburi

Level 10

456 Lonsdale Street
MELBOURNE VIC 3000

Dear Sirs/Madam

Level 17 Riaito North Towey
525 Coliing Strest Meiboumne
Victaria 3000 Australia

Ross McClymont

Blake Dawson

Level 26

181 William Street
MELBOURNE VIC 3000

Kerree Bezencon
TGG Almond Committee Ing
By ermail:

Tom Niay

Herbert Geer

Level 20

385 Bourke Stréet
MELBQURNE VIC 3000

T.03.8681 4400 F 03 B6KT. 4499
wuaw clarendoniawyers.com.au
ABN-43 704 593 249

Our Ref! MJF:MJF0900865

Timbercarp Aimonds Apportionment - Suprerie Court Proceeding SCI 10699 of 2009

We réfer to the Orders made by Justice Davies on 22 Decernber 2009.and 19 February 2010.

We now enclose by way of seiviée the Conteritions of Fact and Law for the Fifth to Eighth Defendants (Rights

Contentions).

The Rights Contentions will be filed with:the Court on Monday, 1 March 2010.

Yours faithfully,

tchael Fernon

Director

Enc

Direct Tel: 63 8681 4419

Email: michael fernan@clarendenlawyers.com.an

GARQ01, 0900665_090.DOT



Celia Armstrong

From:
Sent:
To:

Cc:

Subject:
Attachments:

All

Celia Armstrong

Wednesday, 17 March 2010 4:21 PM

Leon Zwier; Hinchen, Clint; Ross.McClymont@blakedawson.com;
tmay@herbertgeer.com.au; kerree@siger.com.au; NPaterson@mbcommercial.com.au
Lucy Kirwan; Whittle, Matthew; chris.fenwick@blakedawson.com; Billy Dwyer
Timbercorp Almonds Apportionment S Cl 2009 10699

Growers Contentions in Reply 17 March 2010.pdf; Ltir of service 17 March 2010.pdf

Please see the attached letter and enclosure.

Regards

Celia Armstrong | Senior Associate

Clarendon Lawyers | Level 17, Rialto North Tower, 525 Collins Street, Melbourne 3000
T+ 61386814411 |F+61 386814499 | M + 61 431 658 651
www.clarendoniawyers.com.au

This email is confidential, If you are not the intendec recipient, you must not disclose or use the information contained in it. If you have received
this emait in error, please notify us immediately and delete the document. Clarendon Lawyers is not responsible for any changes made to a
dooument, other than those made by Clarenden Lawyers, or for the effect of those changes on the document's meaning. Clarendon Lawyers
accepts no liabifity for any damage caused by this email or ils aftachments due to viruses interference interception corruption or unauthorised

AcCCess.



clarendon

LAWYERS

17 March 2010

Leon Zwier

Arnold Bloch Leibler

Level 23

333 Collins Street
MELBOURNE VIC 3000

Clint Hinchen

Allens Arthur Robinson
Level 27

B30 Collins Streat
MELBOURNE VIC 3000

Neale Paterson

Maurice Blackburn

Level 10

456 Lonsdale Street
MELBOURNE VIC 3000

Dear Sirs/Madam

Level 17 Rialto North Tower
525 Collins Street Melbourne
Victoria 3000 Australia

Ross McClymont

Blake Dawson

Level 26

181 William Street
MELBOURNE VIC 3000

Kerree Bezencon
TGG Almond Committee Inc
By email:

Tom May

Herbert Geer

Level 20

385 Bourke Street
MELBOURNE VIC 3000

T03 856814400 F03 8531 4499
www.clarendonlawyers.com,au
ABN 43 704 593 249

Our Reft MJF:CJA:0900665

Timbercorp Almonds Apportionment - Supreme Court Proceeding SCI 10699 of 2009

We refer to the Orders made by Justice Davies on 22 December 2009 (as varied by consent).

We now enclose by way of service the Growers' Contentions of Fact and Law in Reply dated 17 March 2010
which were filed with the Court earlier today.

Yours faithfully

Michael Fernon

Director

Enc

Direct Tel: 03 8681 4419

Emall: michael fernon@clarendonlawyers.com.au

GARO01_0800665_122.D00C



Celia Armstrongr

From:

Sent:

To:

Cc:

Subject:
Attachments:

All

Celia Armstrong

Wednesday, 17 March 2010 5:47 PM

Leon Zwier; Ross.McClymont@blakedawson.com; Hinchen, Clint;
tmay@herbertgeer.com.au; kerree@siger.com.au; NPaterson@mbecormmercial.com.au
Lucy Kirwan; Whittle, Matthew; chris.fenwick@blakedawson.com; Michael Fernon; Billy
Dwyer

Timbercorp Almonds Apportionment S Cl 2009 10699

Ltr of service 2 17 March 2010.pdf; Third Affidavit of MFJ 17 March 2010 with exhibits.pdf

Please see the attached letter and enclosure,

Regards

Celia Armstrong | Senior Associate

Clarendon Lawyers | Level 17, Rialto North Tower, 525 Collins Street, Melbourne 3000
T+61386814411|F + 61386814499 ] M + 61 431 658 651
www . clarendonlawyers.com.au

This ematl is confidential. 1f you are not the intended recipient, you must not disclose or use the information contained in it. If you have received
this email in error, please notify us immediately and delete the document. Clarendon Lawyers is not responsible for any changes made to a
document, other than those made by Clarendon Lawyers, or for the effect of thase changes on the document's meaning. Clarendon Lawyers
accepts no liability for any damage caused by this email or its attachments due to viruses interference interception corruption or unauthorised

aCCess,



clarendon

LAWYERS

17 March 2010

Leon Zwier

Arnold Bloch Leibler

Level 23

333 Colling Street
MELBCURNE VIC 3000

Clint Hinchen

Allens Arthur Robinson
Level 27

530 Collins Street
MELBOURNE VIC 3000

Neale Paterson

Maurice Blackburn

Level 10

456 Lonsdale Street
MELBOURNE VIC 3000

Dear Sirs/Madam

Level 17 Rialto North Tower
525 collins Street Melbourne
Victoria 3000 Australla

Ross McClymont

Blake Dawson

Level 26

181 William Street
MELBOURNE VIC 3000

Kerree Bezencon
TGG Almend Committee Inc
By email:

Tom May

Herbert Geer

Level 20

385 Bourke Street
MELBOURNE VIC 3000

T 03 8681 4400 F O3 8681 4499
www.clarendonlawyers.com.au
ABN 43 704 593 249

Qur Ref: MIF:CIAD000665

Timbercorp Almonds Apportionment - Supreme Court Proceeding SCI 10699 of 2009

We refer to the above procaeding.

We now enclose by way of service the Third Affidavit of Michael Joseph Fernon dated 17 March 2010 together

with exhibits "MJF-19" to "MJF-29". This affidavit will be filed with the Court tomarrow.

Yours faithfully

Michael Fernon
Director

Enc
Direct Tei: 03 8681 4419

Email: michael.fernon@clarendontawyers.com.au

GAROD1_0800665_123.00C



Celia Armstrong

From:

Sent:

To:

Cce:

Subject:
Attachments:
Dear All

Please see attached.

Kind regards

Celia Armstrong

Tuesday, 20 April 2010 6:31 PM

izwier@abl.com.au; ross.mcclymont@blakedawson.com.au; clint.hinchen@aar.com.au;
tmay@herbertgeer.com.au; kerree@siger.com.au; NPaterson@mbcommercial.com.au
Ikirwan@abl.com.au; matthew.whitlle@aar.com.au; chris fenwick@blakedawson.com;
Michael Fernon; Billy Dwyer

Timbercorp Almonds Apportionment S Cl 2009 10699

Letter of service 20 April 2010.pdf; Growers Rebuttal Contentions 20 April 2010.pdf

Celia Armstrong | Senior Associate

Clarenden Lawyers | Level 17, Rialto North Tower, 525 Collins Street, Melbourne 3000
T+61386814411|F +61 386814490 | M+ 61 431 658 651
www clarendonlawyers com.au

This email is confidential. [f you are not he intended recipient, you niust not disclose or use the information contained in it. If you have received
this emall in error, please notify us immediately and delete the document. Clarendon Lawyers is not responsible for any changes made to a
document, other than those made by Clarendon Lawyers, or for the effect of those changes on the document's meaning. Clarendon Lawyers
accepts ne fabllity for any damage caused by this email or its attachments due to viruses interference interception corruption or unauthorised

access,



clarendon

LAWYERS

20 April 2010

Leon Zwier

Arnold Bloch Leibler

Level 23

333 Coliins Street
MELBOURNE VIC 3000

Clint Hinchen

Allens Arthur Robinson
Level 27

530 Collins Street
MELBOURNE VIC 3000

Neale Paterson

Maurice Blackburn

Level 10

456 Lonsdale Street
MELBOURNE VIC 3000

Dear Sirs/Madam

Level 17 Rialto North Tower
525 Collins Street Melbourne
Victoria 2000 Australia

Ross McClymont

Blake Dawson

Level 26

181 William Street
MELBOURNE VIC 3000

Kerree Bezencon
TGG Almond Commiittee Inc
By email;

Tom May

Herbert Geer

Level 20

385 Bourke Street
MELBOURNE VIC 3000

T03 8681 4400 F 03 8681 4499
www.clarendonlawyers.com.ay
ABN 43 704 593 249

Our Ref: MJF:MJF:0000665

Timbercorp Almonds Apportionment - Supreme Court Proceeding SCI 10699 of 2009

We refer to the Orders made by the Honourable Justice Davies on 22 March 2010.

Please find enclosed by way of service, the Rebuttal Contentions of Fact and Law of the Fifth to Eighth
Defendants. Given the time, we will attend to filing tomorrow.

Yours faithful

Mich&€l Fernon

Director

Enc

Direct Tel: 03 8681 4419

Email: michasl fernon@clarendonlawyers.com.au

GARO001_0200665_147.D0C



Celia Armstrong

From: Celia Armstrong

Sent: Wednesday, 4 August 2010 12:25 PM

To: matthew.whittle@aar.com.au; chris.fenwick@blakedawson.com; Bridget Slocum;
tmay@herbertgeer.com.au; kerree@siger.com.au; NPaterson@mbcommercial.com.au

Cc: lzwier@abl.com.au; ross.mcclymont@blakedawson.com; clint.hinchen@aar.com.au;
Michael Fernon; Billy Dwyer

Subject: Timbercorp Almonds Apportionment - S Cl 2009 10699 Email 1 of 2

Attachments: Affidavit of J Knox 2 August 2010.pdf; Affidavit of S Lynch 4 August 2010.pdf; Valuation
List 4 August 2010.pdf; Ltr of service 4 August 2010.pdf

Categories: Red Category

All

Please see attached letter and enclosures.

Enclosures (a) — (c) are attached to this email. Enclosure (d) will follow in a separate email.
Regards

Celia Armstrong | Senior Associate

Clarendon Lawyers | Level 17, Rialto North Tower, 525 Coliins Street, Melbourne 3000

T+61386814411 |F + 06138681 4499 | M + 61 431 658 651
www .clarendonlawyers.com.au

This email is confidential. If you are not the intended recipient, you must not disclose or use the information contained in it. If you have received
this email in error, please notify us immediaiely and delete the document. Clarendon l.awyers is not responsible for any changes made to a
document, other than those made by Clarendon Lawyers, or for the effect of those changes on the document's meaning. Clarendon Lawyers
accepts no liability for any damage caused by this email or its aitachments due to viruses interferance inferception cerruption or unauthorised
access,



clarendon

LAWYERS
4 August 2010

Leon Zwier

Arnold Bioch Leibler

Level 23 _

333 Collins Street
MELBOURNE VIC 3600

Clint Hinchen

Allgns Arthur Robinson
Level 27

530 Collins Strest
MELBQURNE WIC 3000

Neale Paterson

Maurice Blackburn

Level 10 7

456 Lonsdale Street
MELBOURNE VIC 3000

Dear Sirs/Madam

Leved 17 Riakto North Tower
525 Cofiins Street Meltourng
Vigtaria 3000 Australia

Ross McClymont

Blake Dawson

Level 26

181 William Street
MELBOURNE VIC 3000

Kerree Bezencon,

TGG Almornd Comnittes Irie

Tom May

Herbert Geer

Level 20

385 Bourke Street
MELBOURNE VIC 3000

T 03:8681 4400 FP3 EBE1 449%
wwglaréndoniawyers.om.ay
ABN.43 704593240

Our Refr \MJFMIF0500665

Timbercorp Almonds Apportionment - Supreme Court Proceeding SGI 10699 of 2008

Werrefer to the orders made:in theé abovementioned, proceeding on-23 Aprif 2010.

We nowenclose by way of service the following documents fited with the Court ear] iertoday:
(a) Affidavit of John Huntley Knox dated 2:August 2010;

{b) Affidavit .of Stephen Lynch dated 4 August 2010; and

{c) Fifth to Eighth Defendants Valuation List of Documents dated 4 August 2010.

We also now enclose the:

() unsworn Affidavit of Robert Grey Chaffey-Barnden.

Wewill serve you with & sworn copy of Mr Barnden's affidavit in.due course.

Yours faitiy[»ﬁf

ael Fernon
Director

Enc.

Direct Tel; 038681 4419.

Emait ‘michael fefnon@clarendonlawyers.com.au

GARQ01_0900665_215.00C



Celia Armstrong

From: Celia Armstrong

Sent: Thursday, 5 August 2010 3:17 PM

To: matthew.whittle@aar.com.au; chris.fenwick@blakedawson.com; Bridget Slocum;
tmay@herbertgeer.com.au; kerree@siger.com.au; NPaterson@mbcommercial.com.au

Cc: |zwier@abl.com.au; ross.mecclymont@blakedawson.com; clint.hinchen@aar.com.au;
Michael Fernon; Billy Dwyer

Subject: Timbercorp Almonds Apportionment - S Cl 2009 10699 Email 1 of 2

Attachments: Lir of service 5 August 2010.pdf; Affidavit of G Barnden 4 August 2010 part 1.pdf

Categories: Red Category

All

Please see attached letter.

The enclosure is too large to send in one email. It has been split into two parts. Part 1 is attached to this email and
part 2 will follow in a subsequent email.

Regards
Celia Armstrong | Senior Associate
Clarendon Lawyers | Level 17, Rialto North Tower, 525 Collins Street, Melbourne 3000

T+61386814411 ] F + 61386814498 | M +61 431 658 651
www . clarendonlawyers.com.au

This emaif is confidential. |f you are not the intended recipient, you must not disclose or use the information contained in it. if you have received
this emall in error, please notify us immediately and delete the document. Clarendon Lawyers is not responsibie for any changes mads to a
document, other than those made by Clarendon Lawyers, or for the effect of those changes an the document's meaning. Clarendon Lawyers
accepts no liability for any damage caused by this email or its ailachments due to viruses interference interception corruption or unauthorised
access. '



clarendon

L AWYERS
5 August 2010

Lean Zwier

Ampld Bloch Leibler

Level 23 ‘

333 Collins Street
MELBOURNE VIC. 3000

Clint Hinchen

Allens Arthur Robinson
Level 27

530 Coilins. Street
MELBOURNE WIC 3000

Neale Paterson

Maurice Blackburn

Lavel 10

456 Lonsdale Streat )
MELBOURNE VIC 3000

‘Dear Sirs/Madam

LeviEl 17 Righty Nof th Tower

525 Colling Streef Melbpurne:

victoria 3000 Australiz

Ross McClyment:

Blake Dawson

Level 26

181 Williarn Street _
MELBOURNE VIC 3000

Kerree.Bezencon _
TGG:Almond Committes Inc

Tom May
Herbert Geer
Level 20

'385 Bourke Sfrest

MELBOURNE VIC. 3000

038641 4000 FU3 861 4499
v clafendonlawyers eom:al
ABM.43 7045932491

Qur Ref: MIFMJFO900665

Timbercorp Almonds Apportionment - Supreme Court Proceeding SCI 10699 of 2009

We referto the orders made in the aboveémentioned proceeding on 23 April-2010 and to our letter of yesterday.

We now enclose by-way of service the Affidavit of Robiert Grey Chaffey Barnden dated 4:Alugust 2010 (together
with exhibits RGCB-1 ta RGCB-3) which was filed with the Couirt earliertoday.

Yours faithf;

ichael Fernon

Director

Enc.

DirectTel: 03 8681 4419 _

Email: michael.férion@clarendonlawyers.com.au

GAR(01_0900685_216.00C



Level 17 Rialio North Tower T 03 8681 4400 F 03 8681 4499
C a re ﬂ O n 525 Collins Street Melbourne www. clarendonlawyers.com.au
Victoria 3000 Australia ABN 43 704 593 249

LAWYERS

9 December 2010 Our Ref: CJAMJF:0900665

Kerree Bezencon

TGG Almond Committee Inc
953 Don Road
HEALESVILLE VIC 3777
BY EXPRESS POST

Dear Kerree
Timbercorp Almonds Apportionment - Supreme Court Proceeding SCI 10699 of 2009

We refer to the above matter and now enclose by way of service the Second Affidavit of Stephen Lynch dated 8
December 2010 together with exhibits SL-4 to SL-9 which was filed with the Court yesterday.

Yours faithfi#ly

ichael Fernon

Director

Enc

Direct Tel: 03 8681 4419

Email: michael.fernon@clarendonlawyers.com,au

GAR001_0900665_289.D0C



clarendon

LAWYERS
5 October 2010

Kerree Bezencon

TGG Almond Commiittee Inc
953 Don Road
HEALESVILLE VIC 3777

Dear Ms Bezencon

Level 17 Rialtoc North Tower TQ3 8681 4400 F 03 8681 4499
525 Collins Street Melbourne www clarendonlawyers,com.au
Victoria 3000 Australia ABN 43 704 593 249

Our Ref: cua:MIF:0000655

Timbercorp Almonds Apportionment - Supreme Court Proceeding SCI 2009 10699

We refer to the above proceeding and now enclose by way of service the Second Affidavit of Rabert Grey
Chaffey Barnden dated 1 October 2010 (together with exhibits RGCB-4 to RGCB-8) which was filed with the

Court earlier today.

Yours faithfully

ichael Fernon
ﬁg Director

Enc.
Direct Tel: 03 8681 4419
Email: michael fernon@clarendonlawyers.com.au

GARO01_0900665_244.DOC



P

Level 17 Rialtc North Tower T 03 8681 4400 F 03 8681 4499
C a re n O n 525 Colling Street Melbourne www. clarendonlawyers.com.au
Victoria 3000 Australia ABN 43 704 593 249

LAWYERS

23 December 2010 Our Ref: cuaMJF:0900885

Kerree Bezencon

TGG Almond Committee Inc
953 Don Road
HEALESVILLE VIC 3777
BY EXPRESS POST

Dear Kerree

Timbercorp Almonds Apportionment - Supreme Court Proceeding SCI 10699 of 2009

We refer to the Orders made by the Honourable Justice Davies on 20 December 2010.
Please now find enclosed by way of service the following documents filed with the Supreme Court earlier today:

1. Outline of evidence — John Huntley Knox dated 23 December 2010.

2. Contentions of Fact in Law for the Fifth to Eighth Defendants — valuation issue, dated 23 December
2010.

3. Affidavit of Stephen Lynch with exhibits SL-10 to SL-12 sworn 23 December 2010.

Yours faithfully

Michael Fer|
Director;
/
Enc
Direct Tel: 03 B681 4419
Email: michael.fernon@clarendonlawyers.com.au

GAROQ1_0900865_320.D0C



0

clarendon

LAWYERS

21 January 2011

Kerree Bezencon

TGG Almond Cormmittee Inc
953 Don Road
HEALESVILLE VIC 3777
BY EXPRESS POST

{ Dear Kerree

Level 17 Rialto North Tower
525 Colling Street Melbourne
victoria 3000 Australia

T 03 8681 4400 F 03 8681 4499
www.clarendonlawyers.com.au
ABN 43 704 593 249

Our Ref: ciaMJIF:0900665

Timbercorp Almeonds Apportionment - Supreme Court Proceeding SCI 10699 of 2009

We refer to the Orders made by the Honourable Justice Davies on 20 December 2010.

Please now find enclosed by way of service the following documents filed with the Supreme Court earlier today:

1. The Affidavit of Graham Goldenberg dated 20 January 2011.

2. The Affidavit of Constantine Moshopoulos dated 20 January 2011.

Yours faithfully

Wi

/; Michael Fernon

Director
(
Enc
Direct Tel: 03 8681 4419
Email: michael.fernon@clarendonlawyers.com.au

GAROQ1_(900665_364.D0C



Level 17 Rialto North Tower T 03 8681 4400 F 03 8681 4499
C a re n O n 525 Collins Street Melbourne www.clarendonlawyers.com.au
Victoria 3000 Austraiia ABN 43 704 593 249
LAWYERS
25 January 2011 Our Ref: cJAMJF:0900665

Kerree Bezencon

TGG Almoend Commitiee Inc
953 Don Road
HEALESVILLE VIC 3777
BY EXPRESS POST

Dear Kerree

Timbercorp Aimonds Apportionment - Supreme Court Proceeding SCI 10699 of 2009

We refer to the Orders made by the Honourable Justice Davies on 20 December 2010.

Please now find enclosed by way of service the Affidavit of John Hu ntley Knox with Exhibits JHK-5 to JHK-16
dated 24 January 2011, filed with the Supreme Court earlier today:

ichael Fernon
Director

Enc
Direct Tel: 03 8681 4419
Email: michael fernon@clarendonlawyers.com.au

GAR0O01_0900665_378.00C



—

Level 17 Rialto North Tower T03 8681 4400 F 03 8681 4499

C l a re n d O n 525 Coilins Street Melbourne www.clarendonlawyers.com.au
Victoria 3000 Australia ABN 43 704 593 249

LAWYERS

3 February 2011 Our Ref: CJAMJF:0000665

Kerree Bezencon

TGG Almond Committee Inc
953 Don Road
HEALESVILLE VIC 3777
BY EXPRESS POST

Dear Kerree

Timbercorp Almonds Apportionment - Supreme Court Proceeding SCI 10699 of 2009

We refer to the Orders made by the Honourable Justice Davies on 20 December 2010.

Please now find enclosed by way of service the Affidavit of Owen Stuart Lennie with Exhibits OSL-1 to OSL-27
dated 2 February 2011, filed with the Supreme Court earlier taday.

Yours faithfully

MichaelEernon

Director

Enc

Direct Tel: 03 8681 4419

Email; michzel fernon@clarendonlawyers.com.au

GARO0O1_0900665_395.D00C



clarendon

LAWYERS

4 February 2011

Level 17 Rialto North Tower
525 Collins Street Mealbourne
Vicioria 3000 Austraiia

REEL R
EE

/

Ty =y

| wmay
Kerree Bezencon S

TGG Almond Committee Inc
953 Don Road
HEALESVILLE VIC 3777
BY EXPRESS POST

Dear Kerree

T03 86874400 F 03 8681 4499
www.clarendonlawyers.com.au
ABN 43 704 593 249

Our Ref: CJA:MJIF:0900665

Timbercorp Almonds Apportionment - Supreme Court Proceeding SCI 10699 of 2009

We refer to the Orders made by the Honourable Justice Davies on 20 December 2010,

Please now find enclosed by way of service the Affidavit of Michael Joseph Fernon with Exhibit MJF-30 dated

4 February 2011.

Yours faithfully

Michael FeTfhon

Director

Enc

Direct Tel. 03 8681 4419

Email: michael.fernon@clarendonlawyers.com.au

GARQ01_0900665_416.DOC



Clarendon

Level 17 Rialto North Tower
325 Collins Street Melbourne
Victoria 3000 Australia

T03 8687 4400 F 03 86817 4499
www.clarendonlawyers.com.au
ABN 43 704 593 249

LAWYERS

7 February 2011 Our Ref: cuamJF0900685

Kerree Bezencon
TGG Aimond Committee Inc
953 Don Road
HEALESVILLE vic 3777
BY EXPRESS POST

Dear Kerree

Timbercorp Almonds Apportionment - Supreme Court Proceeding SCI 10699 of 2009

We refer to the Orders made by the Honourable Justice Davies on 20 December 2010.
Please now find enclosed by way of service the Affidavit of Robert Garton-Smith with Exhibits RGS-1 to RGS-23
dated 4 February 2011 which was filed with the Supreme Court today.
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Level 17 Rialto North Tower TO03 86814400 F 03 8681 4499
C a r e n On 525 Collins Street Melbourne www.clarendoniawyers.com.au
Victoria 3000 Australia ABN 43 704 593 249

LAWYERS
11 February 2011 Our Ref: CyAMJF:0900665

Kerree Bezencon

TGG Almond Committee Inc
853 Don Road
HEALESVILLE VIC 3777
BY EXPRESS POST

Dear Kerree
Timbercorp Almonds Apportionment - Supreme Court Proceeding SCI 10699 of 2009

We refer to the above matter and now enclose by way of service the following affidavits which were filed with
the Supreme Court today:

1. Affidavit of Mark Albert Bland and exhibits MAB-1 to MAB-Q dated 10 February 2011; and
2. Third Affidavit of Robert Grey Chaffey Barnden and exhibits RGCB-7 to RGCB-21 dated 10 February
2011,

Yours faithfully

Michael Fernon

Director

Enc

Direct Tel: 03 8681 4419

Email: michael.fernon@crarendonlawyers.com.au

GAROO1_0900665_458.00C




IN THE SUPREME COURT OF VICTORIA AT MELBOURNE
COMMERCIAL AND EQUITY DIVISION
COMMERCIAL COURT

List D
No. 8 Cl 2011 6606
BETWEEN
AUSTRALIA AND NEW ZEALAND BANKING GROUP LIMITED Plaintiff
{ACN 005 357 522)
and
OIM#2 PTY LTD (RECEIVERS AND MANAGERS APPOINTED) (ACN 112 691 Defendants

997) as trustee for TIMBERCORP ORCHARD TRUST #2 & ORS {according
to the attached Schedule)

EXHIBIT NOTE

Date of document; 25 September 2012
Filed on behalf of: the Fourth Defendant
Prepared by:

Clarendon Lawyers Tel: 03 8681 4400
Level 17, Rialto North Tower Fax: 03 8681 4499
525 Collins Street Solicitors Code: 101294
MELBOURNE VIC 3000 Ref. MJF:1100563

michael .fernon@clarendonlawyers.com.au

This is the exhibit marked “CJA-16" now produced and shown to CELIA JANE ARMSTRONG at the time of
swearing her affidavit on 25 September 2012,

SARAH DORN

of Clarendon Lawyers Pty [ g
525 CLT,yel 17, Rialto North Ttt:nywer
I~ Austo !'l_'lS St, Melboumne Vietoria 3000
2n Au ralian Legal Practitioner within the
aning of the Legay Profession Act 2004

Exhibit CJA-16

Judgement of Davies J dated 26 February 2010 in
SCV Proceeding No 389 of 2010

GAR001_1100563_046



IN THE SUPREME COURT QF VICTORIA [ NotRestricted |
AT MELBOURNE | '
COMMERCIAL AND EQUITY DIVISION
COMMERCIAL COURT

, LISTE
No. 398 of 2010

IN THE MATTER of TIMBERCORP SECURITIES LIMITED (IN LIQUIDATION)
(ACN 092 311 469)

TIMBERCORP SECURITIES LIMITED : First Plaintiff
(IN LIQUIDATION)(ACN 092 311 469)

IN ITS CAPACITY AS RESPONSIBLE ENTITY OF THE
2005 TIMBERCORP CITRUS PROIECT

(ARSN 114 091 299)

MARK ANTHONY KORDA Second Plaintiff
LEANNE KYLIE CHESSER _ _Third Plaintiff
[UDGE: . DAVIES]

WHERE HELD: ~ Melbourne _

DATE OF HEARING: . 16 -17, 22, 24 February 2010

DATE OF JUDGMENT: 26 February 2010

CASE MAY BE CITED AS: Re T1mbercorp Securities Limited (In 11q) (ACN 092 311 469)

MEDIUM NEUTRAL CITATION:  [2010] VSC 050

CORPORATIONS - Application by liquidators for judicial advice and directions —
Managed investment schemes — Responsible entity in liquidation ~ Sale of land on which
citrus schemes conducted — Sale to be completed unencumbered by Growers’ rights to use
.and enjoy the land - Scheme constitution amended to include the power in the responsible
entity to terminate the Growers’ licenses with respect to the use of the land — Whether
liquidators justified in procuring the extinguishment of Growers’ rights — Net proceeds to
be held on trust pending determination of persons entitled to receive the proceeds —5 511 of
the Corporations Act 2001 (Cth).

STATUTORY INTERPRETATION - Power to amend a scheme constitution — Requirements
for a responsible entity to amend a constitution unilaterally — S 601GC of the Corporations
Act 2001 (Cth).

CORPORATIONS - Unilateral action by responsible entity to amend scheme constitution -

SC:AR ' 1 JUDGMENT



Whether responsible authdritf considered whether the amendment “adversely affected
members’ rights” — Whether consideration reasonably based.

LIQUIDATORS - Duties as a liquidator of a company which is the responsible entity of a
managed investment scheme — Whether .conflict of interest - Whether breach of fiduciary

duty. '

APPEARANCES: ~ Counsel ' Solicitors

For the Plaintiffs 7 Mr. L Zwier Arnold Bloch Leibler

_ For the Timbercorp Crowers Mr.SG Hofper Clarendon Lawyers

Group : : ‘

For the Receivers | Ms. W A'Harris. Allens Arthur Robinson

~ For the Timbercorp Growers ' Mr. D Shavin QC with . Herbert Géer

Group Citrus Inc Mr. D C Gration

HER HONOUR: | _

1 This is an application for directions from the Court pursuant to s 511 of the
Corporations Act 2001 (“the Act”) by the second and' third named plaintiffs (“the
liquidators”) in their capacity as liquidators of the first named plaintiff (“TSL”). TSL
is the responsible entity of the 2005 TimBercorp Citrus Project (“the Citrus Scheme®),
a registered managed iﬁvestm_ent scheme under Part 5C of the Corporations Act 2001

 (“the Act”) for the cultivation of citrus trees and the harvesting and précessing of
citrus. TSL cannot perform its dbligati_ons as the responsible entity of the Citrus
Scheme because it is hopelessly insolvent and unable to continue to fund the
operations of fhe scheme, which has placed the citrus orchards at risk 6f wasting.
‘The liquidators seek a direction to the effect that they would be justified in procuring
TSL to exercise its power under the Citrus Scheme Constitution (“the Constitution”)
to extinguish the rights that TSL granted to the members of the scheme (”'the
growers”) under licence with respect to the use of a property (“the Solora propetty”)
on which the citrus operations are conducted. If the direction is made, the
liquidators have proposed that TSL would use the power contained in cl 11(fa) of the
Constitution: | ' |
SC:AR 2 ' JUDGMENT



to assign, terminate, surrender or otherwise deal with any Licence Agreement!

The liquidators have formed the view that it is appropriate for TSL to exercise that

power,

The Court’s power to give the direction sought was not disputed in tile hearing
before me and is undoubted? but the making of the direction was opposed by a
grower entitf, Siger Super Services Pty Ltd as trustee for the Kereg Trust and a
growers’ group, the TGG Citrus Committee Inc (collectively, “the grower parties”)
which appliéd for joinder as parties and for a declaration that the power contained in
cl 11(fa) of the Constitution is invalid and ineffective. The joinder of the grower
parties was not opposed and, in my opinion, is necessary to ensure that all questions

are effectually and completely determined and adjudicated upon.3

- For the grower parties, it was argued that there is no valid and effective power in the

Constitution to terminate the licences because of the manner in which cl 11(fa) was
inserted. It was not in the original constitution but inserted as an amendment
effected 'by deed. It was argued that the nature of the amendment-required a special
resolution of the members of the Citrus Scheme. The argument raised for
consideration the application of s 601GC(1) of the Act which provides that:

D The constitution of the registered scheme may be modified, or
repealed and replaced with a new constitution:

(a) by special resolution of the members of the scheme; or
(b) by the responsible entity if the responsible enﬁty reasonably
considers the change will not adversely affect members’ rights.
Mr Shavin QC on behalf of the grower parties contended that the evidence showed ,
that Hqﬁidatérs. did not consider whether the amendment would affect members’
rights but, rather, directed their consideration to whether the amendment would

affect the members’ commercial interests and, thus, failed to form the requisite state

S5C:AR

Further Amendment Deed for the 2005 Timbercorp Citrus Project ARSN 114 091 299, made 28 January
2010, cl. 2,

Re Ansett Australia v Mentha (2001) 39 ACSR 355; Re Pasmtinco Ltd & Ors [2004] FCA 656; Dean-Willcocks
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of mind. He further contended that the requisite state of mind, if held, Was not one -
that was reasonable as, on any objective view, the amendment “adversely” affected
members’ rights because the security of tenure that thé growefé had under the terms
of their licences was “degraded” to a licence terminable at will by reésoﬁ of the

amendment.

Mr Shavin QC also afgued that the liquidators -woﬁld be in breach of their fiduciary - ‘
duties to the growers if they procured TSL to exercise the power contained in
cl-11(fa). It Wa's. stubmitted that the liquidators have serious conflicts of interests,
giving rise to the need for the liquidators to 6btém the informed consént of the
growers to the exﬁnguishment of their rights b'efore they can cause TSL to terminate .

their licence agreements.

I have formed the view that the directions sought should be given and that the relief .

sought by the grower parties should be refused. I now set out my reasons.

A, Constitutional amendment: s 601GC(1)(b)

I do not accept the submission on behalf of the grower parties that the constitutional
amendment is invalid and of no effect. In my opinion, the evidence before the court
showed that the liquidators addressed the question that s 601'GC(1)(b‘) formulates
and that they considered that the insertion of ¢l 11(fa) into the Constitution would
not adversely affect members’ rights. I also consider that there was a reasonable

basis for that view.

The analjrsis first requires a consideration of the proper construction of the
amendment power under s 601GC(1)(b). In ING Funds Management Limited v ANZ

Nominees Limited* Barrett ], in obiter, observed ‘that three requirements must be

 satisfied for a constitutional amendment effécted under that provision to be valid.

According to His Honour, the first component involves an assessment of how the
responsible entity viewed “members’ rights” before the modification and the impact

that the modification would have on- those rights. The second component requires

SCAR -

[2009] NSWSC 243,
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that the responsible-'errtity consider that, according to a comparison of “members’
rights” before the modification with the changed rights that would exist after the
event, there woui'd be no “adverse” affectatibn of those rights. The third component
requires that the opinion formed by the responsible entity as to the absence of
adverse affectation be seen to be something that the responsible entity “reasonably
considers” 5 His Honour concluded that the questioh is not a general question
whether members will be “worse off” if the change is made, nor a general question
of prejudice or disadvantage:

It is a specific question that goes wholly and exclusively to the much
narrower matter of members’ rights. Their interests are...another thing
altogether. So is the value of their rights.¢

Barrett J 'had earlier observed that a distinction is drawn in the Act between “rights”

and “interests” and expressed his view that the task of the responsible entity seeking
to amend a Constitution in reliance on s 601GC(1)}(b):

... is first to ascertain the righfs of members created by the constitution,

as they exist immediately before the modification.”

I generally agree with the views of Barrett J about the approach to s 601GC(1)(b).

Before the amendment to the Constitution, the events for termination of the licence
agreements were provided for in the licence agreements that TSL was obliged to
enter into with the growers upon accepting their applications to become a member of

the Citrus Scheme.8 Under those licence agreements, termination was the earlier of —

- the expiry or termination of the sublease of the Solara property granted to TSL

by Timbercorp Limited (“TL"), a related company;
- the termination of the particular grower’s interest in the Citrus Scheme;

- 29 June 2027; and

LB I - S

SC:AR

Ibid [84] - [88].

Tbid [101].

Ibid [96].

2005 Citrus Project Constitution, cls 8.7, 9 and the definition of “licence agreemient” in ¢l 1.

5 . ~ JUDGMENT



- the termination of the Citrus Scheme.?

Tﬁe Constitution provided for the termination of the Citrus Scheme on completion of
the scheme operations or on the winding up of the Citrus Scheme.!® Relevantly, there -
was.no provision for TSL to termiinateé the licence agreements at will. However, the -
circums'tanb_e that “the purpose of the [Citrus scheme] ... canndt be accomplished”!
is a trigger under the Constitution for the formal winding up of the Citrus Scheme
and an event of eérly termination provided for in the licence agreement. The
question, therefore, is Whéther the liquidators considered whether the coﬁferrél of
pdwer on TSL under the Constitution to terminate, surrender, assign or otherwise
deal with the licence agreements was a change to the Constitution that would

“adversely affect” the growers’ rights conferred under their licence agreements.

Mr Korda, the second-named plajntiff, frankly admitted in cross-examination that he
and the third-named plaintiff had not undertaken an analysis of the Constitution and

its constituent documents to identify the growers’ rights and the impact on those

rights of the proposed amendment. He also frankly stated that the context in which

the decision was made was the insolvency of TSL, its lack of funds to enable it to

- continue to manage the scheme and the risk of the scheme assets wasting in the

10

absence of proper maintenance. The liquidators regarded the amendment as a step in
facilitating the saie process of .the Citrus Scheme to be exercised, if appropriate,

subject to the direction of the court.

Mr Shavin QC submitted that the liquidators had not attemi:ted the task identified .

by Barrett J in ING Funds Management Limitedl? as the prerequisite to any

determination under s 601GC(1)(b) of the Act. He argued that the liquidators
addressed themselves to the wrong question becéuse the evidence showed that they
considered the commercial interests of the grovirers in favour of making the

amendment, which is not the- criterion for the exercise of the power under s

10
11
12
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See License Agreement, Solora Estate, 2005 Timbercorp Citrus Project ci 4.1.
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12

601GC(1)(b) of the Act.

In ING Funds Management Limited®® the distinction between “rights” and “interests”
became material to His Honour’s decision but the facts of that case are very different
from those with which I am concerned. In that case, the responsible entity modified
the constitution of ﬁvo schemes to suspend the rights of members of those schemes
to require redemption of their units. His Honour concluded that the modification
changed members’ rights by denying immediate efficacy to redemption requests.
His Honour found on the evidence that the ING Funds Managemeﬁt Board, in
déciding to create the suspension, was preoccupied “with preserving value for ‘
members”*¢ and although the Board passed a resolution that the amendment Wéuld
not adversely affect members’ rights, His Honour found that the evidence was
“entirely lacking” on the considerations that the Board undertook in the process of

making that determination and the thinking that led to that conclusion.1s

In contrast, the evidence before the Court here, in my view, plainly shows that the
liquidators gave due consideration to the affect on “members’ rights” of | the
proposed constitutional amendment, before they made it. The process followed by
the liquidators was the same as the process that they had instigated on three other

occasions in relation to the forestry, almond and olive schemes of which TSL is also

- the responsible entity, in contemplation of enabling assets to be sold unencumbered

by the growers’ sub-leases and licences. The very step that was taken on those
occasions was amendment to the constitutions of the relevant managed investment
schemes so that the liquidators could proceed with the informal Wiﬂdﬁg up of those
schemes, necessitated by the inability of TSL to fulfil its obligations as responsible
entity. The evidence before me included the steps that the liquidators had taken, and
critically, the explanation for the taking of those steps, to effect tﬁe informal winding
up of the forestry, almond and olive schemes. There was no argument before me that

the liquidators had not fairly set out in that evidence what they had done to secure

13
14
15
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that outceme. Significantly, their evidence was that they are employing the same

E strategy here because the o_rigirial scheme arfa_ng'ements have broken down due to

13-

the insolvency of TSL and other companies in the Ti'.mbereorp group and the

inability of TSL to fund the eonﬁnued operatione of the Citrus Scheme.

It may be accepted that the purpose of developing that.strategy has been to

" maximise the return to ail stakeholders, including the.growers and to circumvent

significant loss from the wasting of the orchards which TSL has no funds to continue

to manage, and thereby in consequence to seek to protect the commercial interests of

_ the growers, but the strategy is to be effected through the informal winding up of the |

Citrus Scheme: The evidence, in my view, plainly showed that the considerations of

the liquidators that led to the decision to insert into the Constitution the power to -

. enable TSL to terminate the growers’ licence agreements concerned the necessity to

14

put TSL into the position to be able to terminate the growers’ licence agreements so

that the Citrus Scheme can be wound up, if that is the appropriate course to take.16

I am satisfied on the basis of the evidence before me that the liquidators turned their
mind to the 1rnpact on members’ r1ghts rather than their commercial mterests as

such. In so fmdmg, I take mto account the following exchange in cross-examination:

At the time you made the decision did you sit down and undertake.an
analysis of the constitution of the 2005 scheme and the cther constituent
documents and identify what rights of the various parties were and the
impact on those rights of the proposed amendment? ... No.

This exchange cannot be considered in isolation from the whole of the evidence

before me and, as s I have indicated, that evidence bears out that the hquldators were

cogmsa.nt that the very rlghts of the growers that would be impacted by the

U]

SC:AR

Cf Justice Barrett, “Insolvency of Registered Managed Investment Schemes” (speech delivered at the
Banking and Financial Services Law Assoclation, Queenstown, New Zealand, July 2008). Barrett J
wrote extra—cunally
: The only really feasible outcome in the situation of the independently impecunious
responsible en’uty seems to be for the company in liquidation to remain the responsible entity.
That raises the issue already noticed. A lquidator’s duty is to wind up the affairs of the
comparyy. To the extent that the affairs include the holding of property on trust, with ongoing
duties, the liquidator’s first task, it scems to me, will be to find a way to bring the managed
investment scheme to an end, either by the Orchard Aginvest means (if it is tmly v1ab1e) or by
resort to s 601NC,
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16

amendment were their rights with respect to their tenure of the licence.

The next matter for consideration is whether the evidence supports a finding that the
liquidators considered whether the amendment would ”aclveréely affect” members’

rights. In ING Management Fund, Barrett ] in obiter observed as follows:

The task of a responsible entity under s 601GC(1)(b), then, is to assess
members’ rights as they exist before the modification and members’ rights as -
they will exist after the modificaion and, if the rights afterwards are
different from the rights beforehand, to decide whether the difference in the
rights will be, from a member’s perspective, unfavourable. To put this
another way, the responsible entity must decide whether the change will
remove, curtail or impair existing rights in a way that is disadvantageous to
the persons whose holdings of units cause them to possess and enjoy the
rights. No particular degree of affectation is contemplated by the
legislation. Any adverse affectation at all, however slight, is sufficient to
deny the responsible entity the modification power.'”

The exercise of power under s 601GC(1)}(b) is not constrained merely because a
proposed amendment affects a change in members’ rights but the criterion will not
adversely affect members’ rights!® requires the responsible entity to be satisfied of a

negative,

I'am of the opinion that the evidence showed that the liquidators formed the view

that the constitutional amendment would not adversely affect members’ rights. The

decision was made in the context of the hopeless insolvericy of TSL and the inability
of the Citrus Scheme to continue under the original arrangements. The liquidators
decided to make the constitutional amendment after they became aware that the
Solora property was up for sale. Mr Korda’s evidence was that the liquidators
expected that the property, if sold, would be subjeét to the same conditions
precedent as the conditions precedent to the sales of assets in relation to the other
managed investment schemes. Those conditions precedent included the requirement
that the growers’ rights be extinguished so that the purchaser could acquire clear
title. The strategy for informal winding up was the same as it had been with the

other managed investment schemes and would not be acted on - that is to say, that

17
18
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the liquidators did not intend to cause TSL to terminate the growers’ licences —
without a direction from the Court. In the process undertaken with the forestry and
almond schemes, the liquidators had sought directions from the Court that they

would be justified in procuring TSL to amend the constitutions of those schemes to

permit TSL to “assign, terminate, surrender or otherwise deal with any sub-

lease/licence and joint venture agreement”.l? Although it appears that there was no

contradictor to the making of the directions, the fact that those directions were given
provided the liquidators with comfort that such an amendment was uncontroversial
and indeed the evidence showed that the liquidators had- the o_live scheme
constitution amended similarly arid later the Citrus Scheme Constitution without
obtaining the protection of a court direction because of their view that the
améndment was “not controversial”.‘ Before doing so in the Citrus Scheme,v the
liquidators wrote to the Australian Securities and Investment Commission (*ASIC”)
and various lawyers who had appeared for representative grower groups notifgn'ng ,

them of their intention to make the constitutional amendment and of the liquidators’

- view that the amendment was “not controversial” and, that unless an objection was

made by ASIC or the grower -representative groups , that the liquidators did not
intend to seek a direction in relation to the making of the amendment, but:

As has been the case with each other Timbercorp project, the liquidators
would seek directions from the Court prior to exercising any such power.2

No objection was received, although it is fair to say that ASIC responded that it was

not able to comment upon whether in the circumstances it was appropriate for the

Constitution to be amended in the manner proposed “and more particularly, what .
the responsible entity may consider to be the effect of doing so on members’

rights” 2l But as I have stated, thé liquidators were doing no more than following the

same strategy as they had in the other managed investment schemes to be able to

facilitate the informal winding up the Citrus Scheme, if that was the appropriate

19

20
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course to take in circumstances where the Court on two previous occasions had
directed that TSL was justified m using the s 601GC(1)(b) power to amend the
scheme constitutions to confer an explicit power of termination in TSL. The matteré
taken into consideration by the liquidators bear out that they did not consider that

members’ rights would be adversely affected.

The next issue is whether there was a reasonable basis for the view of the liquidators

that the amendment would not adversely affect members’ rights. An inquiry into the

. “reasonableness” of the state of mind is an objective inquiry and requires

i8

consideration of whether there were facts sufficient to induce that state of mind
which, in turn, requires consideration of the matters that were taken into
consideration. 22 Contrary fo the submission put by Mr Shavin QC, in my view the
factual context is part of the material which the Court not only may, but should,

consider in determining whether the liquidators’ view was reasonably based.

Tn the circumstances of this case, I am satisfied that it was reasonable for the

liquidators to consider that the rights of the members would not be adversely

~ affected by the amendment. Here the decision to effect the amendment was taken in

the context of the insolvency of TSL and its inability to perform its task as
responsible entity because of its insolvency. It was not a decision made in a vacuum
or an isolated action on the part of the liquidators, unconnected with the incapacity

of the Citrus Scheme to continue because of the insolvency of TSL and other

* companies in the Timbercorp group. It was quite the contrary. The original scheme

arrangements could not continue; TSL cquld not continue to fund the operation of
the scheme; the amendment was made in anticipation of enabli-ng an informal
winding up of the Citrus Scheme. Had the liquidators instead sought to have the
scheme wound up by direction of the Court?® or sought to take steps to wind up the
scheme in accordance with s 601NC of the Act, the licence Aagreements would have

terminated by operation of cl 4.2(b)(iv) of those agreements.

SC:AR

George v Rockett (1990) 170 CLR 104, 112; ING Funds Management Ltd v ANZ Nominees Ltd [2009]
NSWSC 243, [102]. . :
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Accordingly, I have concluded that cl 11{fa) is valid and effective and the declaratory

relief sought by the grower parties is refused.

B. Disclaimer of onerous property

The plaintiffs, as a fallback in the event that that thé amendment was not valid,
sought the leave .of the Court to disclaim the. licence agreemenlts, if leave is
required? In view of the conclusion that I have reached Eoncerni.ng the validity of
the exercise of power under s 601GC(1)(b) '(')f the Act, it is unn‘ec'essa_ry for me to
consider whether the Court should give that leave. I should note that I did give
consideration to whether I should form a view nonetheless givén the extensive.
submissions, written and oral, put to me in the course of the hearing. Time has not
permitted me fo give proper consideration to the important factuai_l and legal
questions that I would need addressed to reach a concluded view, as there is the
need to deliver judgment in this matter- promptly because the making of the
directions by-3 March 2010 is a condition précedént to the sale of the Solora propérty.
Accordingly, T express no view on whether the licence égreementg can or should be

disclaimed by the liquidators.

C. Breach of fiduciary duty

In the course of crosé—exanﬁnafion, Mr Shavin QC eIiéited from Mr Korda that the
liquidators are also the liquidators of TL which has a 35% interest in the ultimate
holding company (“Costa Holdings”) of the purchaser (”Agriprbperty”) of the
Solora property. Costa Holdings is also the holding company of CostaExchange Pty
Ltd (“CostaExchange”), which provides management services under the Citrus

Scheme to TSL and the growers. The shareholding interest of TL was not disclosed

" by the liquidators to the Court or to the growers for the pur'pbse of oBtai.m'ng the

. directions sought in this proceeding, although TL’s shareholding interest in Costa

22

Holdings is disclosed in publicly available records.

Mr Shavin QC submitted that the shareholding interest placed the liquidators in a

24
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position of conflict and in breach of their fiduciary duty to the growers under the
Citrus Scheme because they propose to cause TSL to terminate the growers’ rights to
benefit from the operation of the orchards, for the purpose of enabling the sale of the
Solora property to a company in which TL has an interest. It was argued that TSL,
and the liquidators by virtue of their office as liquidators of TSL, have obligations to
the growers akin to those of a frustee. Mr Shavin QC relied on the equitable
principle that a trustee cannot, without full disclosure to, ‘and consent ‘of, the
beneficiaries participate in the sale for disposition of an interest held by the
beneficiaries where the trustee derives, directly or indirectly, a benefit. It was
submitted that the informed consent of the growers to the extinguishment of their
rights is required before the liquidators could cause TSL to act on its power

contained in ¢l 11(fa) of the constitution.

I reject the contention that the liquidators must obtain the informed consent of the

growers before causing TSL to exercise that power.

In the first place, the liquidatdrs’ duties, as liquidators of TSL, are not solely to the

growers under the scheme. Finkelstein J said in Timbercorp Securities Limited (In

Liquidation) v WA Chip and Pulp Co Pty Ltd:?5

1t is, I think, necessary fo say something about the position of a liquidator of
a responsible entity which is in the course of being wound up in insolvency.
The liquidator is fiduciary. The principal beneficiaries of the duties owed by
the liquidator in their capacity as a fiduciary are those who are interested in
the liquidation, namely the creditors and members. Moreover, as a fiduciary
the liquidator must act impartially between all those who are interested in

Is the position of a liquidator of a-responsible entity any different? The
Corporations Act requires a managed investment scheme to have a
responsible entity operate the scheme: s 601FB. The responsible entity must
be a public company that holds an Australian financial services licence
authorising it to operate a managed investment scheme: s 601FA. Strict -
duties are imposed on a responsible entity under s 601FC. One duty is that
the responsible entity must act in the best interests of members and, if there
is conflict between the members’ interests and the entity’s own interests, it
must give priority to the members’ interests: s601FC(1)(c). This duty
overrides any conflicting duty an officer of the responsible entity has under
Pt2D.1: s 601FC(3). Part 2D.1 contains the general duiies owed by directors

23
24
the winding up.
5 [2009] FCA 901.
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and other officers of a corporétion. Included among them is the duty to act
with reasonable care and diligence (s 180), the duty of good faith (s 181), and
the obligation to not use their pos1tt0n to improperly gain an advantage
(s 182).

The Corporations Act also imposeé duties upon an officer (which would
include a liquidator) of a responsible entity: see s 601FD. The duties are
similar to those owed by the responsible entity. Like the obligations of the
responsible entity, the duties of an officer override any conflicting duty the -
officer has under Pt 2D.1: s 601FD(2).

The liquidators seem to be of the oplmon that by reason of ss 601FC and
601FD they are required to look after the interests of investors even if that be
at the expense of other creditors. In my view that is wrong. There is nothing
in ss 601FC or 601FD that overrides the liquidator’s duty to those interested
in the winding up. It would be quite extraordinary were that to be the case.

I think the liquidators should readjust their priorities.26

- The trustee analogy here is inapt to capture sufficiently the nature of the duties of the

liquidators with respect to a company that is the responsible entity of a managed

investment scheme.

Secondly, I do not accept that there is a conflict of interest. The conflicting duty was

said by Mr Shavin QC to be the duty that the liquidators owe to the growers to
consider how the benefits from the purchase of the property by Agriproperty that
will accrue to TL from its shareholding in CostaHoldings should be allocated. It was
submitted that the conflict is dealing with the excision of growers’ rights on the basis
that the growers get an interest in only one of two possible streams of benefits, and
that there has been no consideration by the liquidators nor material placed before the
Court as to whether that is an appropriaté way to proceed. The two possible streams
of benefits were identified as the benefit in sharing in receipt of the proceeds of the
sale and the benefit which TL will have from the CostaGroup’s operation of the
orchards. However TL has no relevant relationship with the growers. Growers were
never entitled to a share of the income stream derived by CostaExchange from its
management of the orchards under the original scheme arrangements. I have
concludéd on the basts of the material before me that there is no conflict with respect
to the liquidators procuring TSL to exercise the power so as to enable the Solora

property to be sold free from the encumbrance of the gfowers’ licences.

26
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27

Thirdly, the liquidators had ﬁo role in, and were completely indépendent of, the sale
process for the Solora property. The sale process was undertaken by receivers and
managers (“the receivers”) appointed to the owner of that property. That sale
process culminated in the receivers entering into a sale contract with Agriproperty.
The sale process and bid offer accepted are described in detail 1n an.éffidavit of Mr
McEvoy, one of the receivers. That evidence confirmed that the sale process was
calculated to, and did, elicit a successful- bid that was higher than the .market
valuation the receivers had for the property. Three bids were received for the
purchase of the Solora property and associated assets. Each of those bids had as a
condition of puichase that the property be sold unencumbered by the growers’

licences. Agriproperty’s bid was the highest and most acceptable bid.

The sale process was not challenged by the grower parties. They accept that a robust
sale process was undertaken. As I said, the liquidators played no role or took any
part in the bid that was made by Agriproperty. Although the liquidators have not
conducted a review of the receivérs’ sale process, they did negotiate the terms of a
deed with the receivers recording their agreement to obtain Court approval for the
termination of the growers’ rights with the receivers. The terms were recorded ina

deed entitled the “Solora Grower Rights Deed” which was executed on 25 January

© 2010.., The deed contains the receivers’ confirmation to the liquidators that, in

‘exe_rcis_ing_ their power of sale in respect of the property, they have complied with

28

their di)liéafions under s 420A of the Act.?

The enquiry for the Court here is not whether it is commercially prudent for the
liquidators to facilitate the sale and through it a potential return to the growers. The
liquidators have explained to.the Court their reasons for considering that the

extinguishment of the growers’ rights will be in their best interests and I accept that

27
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they have formed their view in' good faith.

D. Conclusion

Accordingly for the above reasons I have concluded that an order should be made

with respect to the liquidators procuring TSL to exercise the power in cl 11{fa) of the

- Constitution. I note that TSL will not exercise the power to surrender the licence

SC:AR

agreements until the sale contract is completed and the purchase price paid to ensure
that sale proceeds are received and that the sale proceeds are to be held in frust
pending the Court’s determination of the apportionment of those sale proceeds

amongst the relevant groups of stakeholders.
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This is an application made under s511 of the Corporations A(,;t 2001 (Cth) by the
liquidators of the first pléintiff Timbercorp Securities Limited (In liquidation). The
quuidators, Mark Anthony Korda and Leanne Kylie Chesser, are the second and
third plaintiffs. The liquidators seek a direction that they are justified and otherwise
acting properly and reasonably in procuring Timbercorp Securities, in its capacity as
the responsible entity of the 2004 Timbercorp Citrus Project and the 2005 Timbercorp
Citrus Project to terminate or surrender licences granted to growers by Timbercorp

Securities pursuant to Citrus Licence Agreements. Each grower was granted a

‘licence over a ‘citruslot’ oﬁ land in South Australia knowﬁ as Kangara Estate,

although some citruslots for the 2005 Project were on adjoining land at Solara South.
This application only concerns grower licences over citruslots on land at Kangara

Estate.

The evident purpose of the application is to have the court apprdve the termination
or surrender of the Licence Agreements to facilitate the completion of contracts for
the sale of Kangara Istate and associated water rights. The sale process was not
undertaken by the liquidators, Paul William Kirk and Michae] Fung are receivers of
the land and related water rights, having been appointed by the trustee of secured
debenture holders in the Timbercorp Orchard Trust (TOT). They commenced the
sale process in November 2009, and entered into a Land Sale Contract on 3

December.2010 and a Water Sale Contract on 4 January 2011,

There are no named respondents to the application, although members of the
schemes were represented at the hearing. On the first day of the hearing Keree Anne
Bezencon, chairperson of the Timbercorp Growers Group Citrus Committee Inc, was
graﬁted leave to appear on behalf of the growers represented by the Citrus
Committee. Ms Bezencon is a director of Siger Super Services Pty Ltd, trustee of the

Kereg Trust. The Kereg.Trust is a member of the 2005 Timbercorp Citrus Project.
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Also represented at the hearing was the Timbercorp Growers Group, which is a

collection of other growérs represeﬁ’ced by Clarendon Lawyers.

4 The liquidators had served a copy of the originating process dated 28 February 2011
and all supporting affidavits on the Australian Securities and Investment
Commission; Messrs Kirk and Fung; the Timbercorp Growers Group, represented
by Clarendon Lawyers; and the Citrus Committee by its representative,

Ms Bezencon.

5 At the close of submissions made on behalf of the liquidators and the receivers in
support of the application, Ms Bezencon sought éri adjournment for the purpose of
obtaining legal advice and assistance to enable the Citrus Committee to better
explain the merits of a proposal advanced ‘to the receivers on 28 February 2011, That
proposal had been rejected by the receivers and liquidators as so indefinite as to be
incapable of serious consideration. The proposal followed upon earlier proposals
advanced by or in association with Ms Bezencon. The further hearing of the
application was adjourned to 7 March 2011. On that day the Citrus Committee was
represented by counsel who sought a further adjournment for one week so that the

-proposal could be refined and perhaps made more attractive to the receivers and
liquidators. The Citrus Committee did not attempt to explain and. support the
proposal dated 28 February 2011, which was the purpose for which the adjournment
had been granted. |

6 It was not submitted by anyone that the growers, whose interests stood to be affected
by the proposed action of the liquidators, were not adequately notified of the

application and I am satisfied that they were.

7 It was not disputed that the Timbercorp group of companies, including Timbercorp
Securities, are hopelessly insolvent. Timbercorp Ltd is the holding company of
Timbercorp Securities and other corporate members of the group. The liquidators

were appointed liquidators of Timbercorp Securities on 29 June 2009.
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Timbercorp Securities is the responsible entity of a large number of registered
managed investment schemes, including schemes for the cultivation of eucalypt
plantations, schemes for the growing of almonds, schemes for the growing of olives,

schemes for the growing of citrus fruit and schemes for the growing of table grapes.

The 2004 and 2005 Citrus Projects are regulated under Chapter 5C of the Act. The
relévant governing documents were Constitutions, Managemeﬁt Agreements and
Grower Licence Agreements. The Constitution governing the 2004 Citrus Project is
dated 27 April 2004 and the Constitution governing the 2005 Citrus Project is dated 2

May 2005. The Constitutions are relevantly identical.

Kangara Estate is described in several certificates of title. The registered proprietor
of the land is Align Funds Management Limited (receivers and manager appointed)
in its capacity as the responsible entity of the TOT. Aligr{ Funds Management was
previously known as Orchard Investments Management Ltd. -Kangara Estate is
approximately 1,425 hectares, of which approximately 1,179 are planted. There are
739 hectares of citrus orchards {(approximately 490,500 citrus trees) and 440 hectares

of vineyards (approximately 739,700 vines).

Align Punds Management purchased the land from AgriExchange Murtho Pty Ltd,

which retained a first right of refusal if the property was sold.” That obligation bound

* Align Funds Management to offer the property to AgriBixchange on the same terms

and conditions as a proposed sale to a third party. Such a right and corresponding
obligation presented the receivers with a significant strategic disadvantage when

negotiating a sale of the land with a third party.

Align Funds Management had leased the land to Timbercorp unde.r a head lease
dated 26 May 2004. In turn, Timbercorp had granted two sub-leases to Timbercorp
Securities, one in relation to that part of the land used in the 2004 Project and the
other in relation to that part of the laﬁd used in the 2005 Project. The sub-leases are
dated 28 April 2004 and 5 May 2005 respectively.

3 JUDGMENT
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Kangara Estate is employed for scheme projects other than the Citrus Projects. Wine
grape vineyards are located on some parts of it, and there is a vineyard that is not

part of a managed investment scheme.

In addition to the land comprising Kangara Estate, Align Funds Management owned

associated water rights, with access to 10,238.51 mega litres per annum. In October

. 2010, a 1,337.01 mega litre entitlement was transferred to Timbercorp so that Align

15

16

17
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Funds Management now holds the remaining 8861.5 mega litre per annum '

entitiement.

Timb}ercorp Securities, as sub-lessee from Timbercorp of Kangara Estate, entered into
Citrus Licence Agreements with participating growers in each of the 2004 and 2005
Citrus Projects. I was told that there are around 320 growers patticipating in the

Projects with nearly 3_000 citruslots on Kangara Estate land.

The TOT has 55 uni‘c. holders with a total of 24,976,537 units. - The trust issued

secured debentures listed on the Austfalian Stock Exchange, and unsecured and
unlisted annuity bonds. Trading in the secured debentures was suspghded on 23
April 2009. There are currently 614,530 debentures on issue with a face valué of
$100. Thé Trust Company (Nominees) Ltd, previously known as Permanent
Nominees (Aust) Ltd, is the trustee for the holders of the debentures pursuant to the
Timbercorp Orchard Trust Debenture Trust Deed, dated 17 October 2003. The Trust
Company holds, as security on behalf of the debenture holders, a fixed and floating
charge over the assets of the TOT. The Trust Company also holds a mortgage over
Kangara Estate. It is the only secured creditor of the TOT. The receivers were

appointed by The Trust Compény.

The purchasers under the Land Sale Contract are Agriproperty Pty Ltd and Kingston

Vineyards Pty Ltd. The contract contains the following conditions precedent.

51 Conditions Precedent

Settlement will not proceed unless and until the following conditions '
(the Conditions Precedent) ave fulfilled or waived in accordance with
this Contract: '

4 JUDGMENT
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(a) (Growers’ Claims): Each of the following having occurred in
respect of the Citrus Projects: '

(A) the Court directing that the Liquidators of TSL are
justified in procuring TSL, in its capacity as responsible
entity of the Citrus Projects, to extinguish all of the
rights of Growers (including under the Grower
Licences) in respect of the Property, in accordance with
the Surrender Deed;

(B) the Court making orders determining the rights of all
and any persons (including Growers and Permanent) to
all or any part of the net proceeds of the sale under this
Contract, or ordering that those net proceeds be held on
trust until the rights of those persons are determiried by
a further order of the Court; and '

(C)  the Liquidators of TSL executing and delivering to the
Vendor the Surrender Deed, :

Such that the Property may be transferred to the Purchaser at
Settlement free of any encumbrances relating to the rights of
Growers and Permanent and any Growers’ Claims.

(b) (Noﬁ-exercise of First Right of Refusal): The non-exercise or
‘ waiver of the First Right of Refusal by AgriExchange.

(©) (Timbercorp Leases): Each of the parties to the deeds of
surrender in respect of the Timbercorp Leases agree in writing
to the execution of the deeds of surrender that are to be
delivered by the Vendor at Settlement in accordance with
Special Condition 16.3¢a)(vi).

The date by which the conditions are to be satisfied is 16 March 2011.

The Water Sale Contract is between the receivers and the Commonwealth of
Australia, for the sale of the water entitlement of 8,861.50 mega litres That contract

contains the following conditions precedent.
2. CONDITIONS PRECEDENT

Completion will not occur unless and until the following conditions are
fulfilled or waived under this Contract:

21.  Eachofthe fdﬂowing having occurred for each of the Citrus Projécts:

6 the Court directing that the Liquidators of TSL are justified in
procuring TSL, in its capacity as the responsible entity of the
Citrus Projects, to extinguish all of the rights of Growers
(including under the Growers Licences) in respect of the
Property and the Water Entitlement, in accordance with the
Surrender Deed;
' 5 JUDGMENT
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(i)  the Court making orders determining the rights of all and any

_ persons (including Growers and Permanent) to all or any part

of the net proceeds of the sale under this Contract or ordering

that those net proceeds be held on trust until the rights of those
persons are determined by a further order of the Court; and

(i)  the Liquidators of TSL executing and delivering to the Seller
: the Surrender Deed,

Such that the Water Entitlement may be transferred to the Bﬁyer at

Completion free of any encumbrances relating to the rights of

Growers and any Growers’ Claims; and :
The apparent purpose of the evidence filed by end on behelf of the receivers, and of
their submissions, was to satisfy the court of a ‘robust sale process’ concluding in the.,
contracts, and to explain the history of the sale process and the varjous bids and
proposals, including proi:»osals advanced by or in association with Ms Bezencon.
The sale process cenducted by the receivets was described in great detail. One
might have thoelght that this was an application. mede on behalf of the receivers
seeking authorisation to enter into those contracts. It was not. It was an application
by the liquidators for approval to terminate grower rights to facilitate the completion
of contracts by the receivers. In that respect, the application resembled one made to
Davies ] in Re Timbercorp Securities (In Liquidation) on 9 December 2009.! That
application concetned the sale of properties employed in almond schemes by
Timbercorp Securities. The sale contracts were negotiated by receivers appointed by
the Australia and New Zealand Banking Group Ltd. MrKirk was one of the
recejvers. | The liquidators took no part in the sale process. That was also the

situation with the sale process conducted by the receivers in this case.

The liquidators rely upon assurances given by the receivers to the effect that they
have complied with their obligations under 5420A of the Act, The liquidators’
application, if successful, will facilitate the sale by satisfying a condition precedent.
The receivers also depend upon the cooperation of the liquidators to exercise the
power to terminate or surrender the Licence Agreements to ensure that the receivers

are in a position to transfer unencumbered land to the purchaser.

1
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[2009] VSC 590. '
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The sale process undertaken by the receivers was complicated. I have already
mentioned the existence of a first right of refusal in favour of AgriExche‘xﬁge. During
the sale process it was necessary for the receivers to ensure continued maintenance
of the orchards in order to preserve their value. For that purpose they entered into
agree'ments with CostaExchange Ltd to cultivate and market the citrus crops. The
costs of CostaExchange were secured against the proceeds from crop sales, but any
shortfall was to be paid out of the proceeds of settlement on the sale of Kangara
Estate. The quality of the 2010 citrus crop was compromised. There was a likelihood
of a shortfall of around $600,000. Furthermore, it became apparent that citrus trees

would need to be removed and replaced; resulting in falls in future forecast revenue.

.An additional complication to the sale process. was a resolution by growers, at a

meeting held on 9 November 2010, to remove Timbercorﬁ Securities as responsible
entity of the Citrus Projects and appéiht Food and Beveridge Australia Ltd in its
place. Other éo_mplications included the reformulation of bids by potential buyers
and the entry of new potential buyers into the process after deadlines had been

reached.

In order to better inform themselves as to the value of Kangara Estate, the receivers
engaged Mr Peter Hay, of Hay Consultants, to provide a valuation of Kangara Estate
and the water r-ights. The initial valuation, dated 29 July 2010 was revised after the
provision of some additional information. The most recent valuation was dated 21,
October 2010. The valuation was sought on the basis of land only (without water
entitlements); the land inclusive of water entitlements; and of water entitlements
alone. The combined price obtained by the receivers for the land and water rights
compares favourably with the range of values attributed to the land and water

entitlem_ents by Mr Hay.

While this court is not asked to declare that the receivers have discharged their
obligations under s 4204, it is necessary to consider whether the evidence points to
circumstances which might cause a reasonable liquidator, in the position of these

liquidators, to doubt the veracity of assurances. given by the receivers about the sale
7 JUDGMENT
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process, or which nﬁght cause them to be dissatisfied by the evidence filed by the

_ receivers in connection with the sale process, or to otherwise conclude that the

transactions were not in the best interests of the scheme members.

When considering compliance with the obligations imposed by s 420A, the primary

consideration will be the adequacy and rcbustness of the sale process. ‘In Florgale
Uniforms Ply Ltd (Receivers and Managers Appointed) (in liquidation) and Ors v Orders

and Anor? Dodds-Streeton J observed,

The expert evidence establishes that the exercise of all reasonable care by a
receiver would entail a process of selecting the method of realising the
highest net return, by considering the different available means of sale and
weighing the prices likely to be achieved against the likely costs and
expenses entailed and the relative risks of the various methods in all the
circumstances. The process is informed by the objective of securing the best
possible return for the secured creditor, subject to the obligations imposed
by general law doctrines and s420A. Tt necessarily involves the exercise of
judgment, taking into account all the relevant variables and circumstances of
the particular case. It does not depend on matters of price or revenue alone,
or any single factor in isolation. ‘

In my opinion, the process of evaluating and balancing the competing costs
and benefits and the associated risks of various methods of sale will not, in
every case, require a formal comparative analysis or documented
calculations. All will depend on the circumstances of the individual case,
including the scale of the receivership, the value and nature of the property
involved, the receiver’s expertise in relation to the type of property, relevant
expert advice, the advice or input of proprietors and staff, the trading history
and marketing of the company, including during the receivership, and other
relevant variables in a realistic commercial context.

The growers did not contend that the receivers had failed to comply with their

- obligations under s 420A of the Act.

The connection between one of the purchasers of the land, Agri?roperty, and
CostaExchange, exposed a matter of potential concern to the receivers and thus the
liquidators. It is a former subsidiary of CostaExchange, involved in management of
the trees and crop sales. AgriExchange was and isa subsidiary, and the holder of the
right of first refusal. It should be noted that Agripfoperty was the successfﬁl

tenderer in the sale process in relation to the Solara South property when a

2

SC:HB

(2004) 11 VR 54, paras 442 and 443. )
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subsidiary of CostaExchange. That sale process was the subject of orders made by
Davies] on 26 February 2010° in which her Honour considered and rejected an
allegation that the liquidators at Timbercorp Securities were acting in breach of

fiduciary duty in enabling a sale to a wholly owned subsidiary of CostaExchange.

Agriproperty is no longer a ‘wholly owned subsidiary of COstaExchange.
Timbercorp .holds 35% of the issued shares in CostaExchange Holdings Pty Ltd.
CostaExchange Holdings owns 90% of the issued shares in CostaExchange.
CostaExchange no longer holds any shares in Agriproperty. ASIC records disclose
that the shareholders comprise eight corporations, some of which are apparently

connected with the Costa family. Robert Costa is a director.

The circumstances in which the change of ownership has taken place has not been
explained, but the contmued association or connectlon between the Costa family and
Agriproperty no doubt contributed to the receiver’s ability to procure AgriExchange
to waive its righ’c of first refusal, and an agreement to reduce the exposure of the
proceeds from the sale to a reduction under the management agreements with
CostaExchange. The waiver was necessary to clear the way for an uncor,ﬁplicated
completion of the Land Sale Contract. Thus, while the right of first refusal was an
impediment, the connection between Agriproperty and CostaExchange gave the

liquidators an opportunity to negotiate its removal as part of the overall transaction.

The evidence before the court does not, m my opinion, disclose any circumstance
which would cast doubt upon the veracity of the assurances, given by the receivers
to the liquidators of their compliance with s 420A of the Act. The evidence supports
a considered and rigorous commercial sale process. that has resulted in the execution

of contracts, albeit conditional, at a price justified by an independent valuer.

Directions under s 511 of the Act
Section 511 of the Act provides:

Application to Court to have questions determined or powers exercised

3
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[2010] VSC 50.
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(1) The liquidator, or any conirfbutory or creditor, may apply to the
Court: :

(a) to determine any question arising in.the winding up of a
company; or

(b)  to exercise all or any of the powers that the Court might
exercise if the company were being wound up by the Court.

(1A) APRA may apply to the Court under subsection (1) in relation to a
company that is a friendly society within the meaning of the Live
Insurance Act 1995 and which may be wound up voluntarily under
subsection 180(2) of that Act. :

2 The Court, if satisfied that the determination of the question or the
exercise of power will be just and beneficial, may accede wholly or
partially to any such application on such terms and conditions as it
thinks fit or may malke such other order on the application as it thinks
just.

The court has a discretion as to whether to give directions to a iiquidator and will
genefally give directions to resolve a difficulty that has arisen in the liquidation* By
giving a direction, the court does not finally determine the rights and liabilities of
parties arising out of the subject-matter of the application for directions. It is not the
functioﬁ of the court to make commercial judgements on behalf of liquidators or
substitute jts judgement for their judgement. In Re Ansett Ausiralia Ltds Goldberg ]
said, -

In a number of authorities, the courts have made it clear that courts
should pay regard to the commercial judgment of liquidators when
considering compromises of claims or causes of action made by
liquidators in respect of which compromises the approval of the court
is sought. The Act and its predecessors, entrust to liquidators and
administrators the conduct of liquidations and administrations, albeit
subject to the ultimate supervision of the court. The court will
generally defer to the commercial judgment of liquidators and
administrators. In Re Spedley Securities Lid (in lig) (1992) 9 ACSR 83,
Giles | said at 85-6:

In any application pursuant to s377(1) [equivalent to Corporations
Act s477(2A)] the court pays regard to the commercial judgment of
the liquidator: Re Chase Corp (Australia) Equities Ltd (1990) 8 ACLC 1118,
That is not to say that it rubber stamps whatever is put forward by the -
liquidator but, as is made clear in Re Mineral Securities Australin Ltd [1973]

4
5
&
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Dean Wilox v Soluble Solution Hydroponics Pty Ltd (1997) 42 NSWLR 209, 212.
Re GB Nathan & Co Ply Ltd (in liquidation) (1991) 24 NSWLR 674, 677, 679-80.
(2001) 39 ACSR 355, [65]-[68].
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2 NSWLR 207 at 231-2, the court is necessarily confined in attempting

" to second guess the hiquidator in the exercise of his powers, and
generally will not interfere unless there can be seen to be some lack of
good faith, some error in law or principle, or real and substantial
grounds for doubting the prudence of the liquidator's conduct. The
same restraint must apply when the question is whether the liquidator
should be authorised to enter into a particular transaction the benefits
and burdens of which require assessment on a commercial basis.

Put shortly, it is not the role of the court to make a commercial
judgment for the liquidators or administrators or to substitute its
judgment for their judgment. The court is not qualified to do so and it
is not part of the judicial function to do so. Street CJ made this point in
Re Mineral Securities Australia Ltd (in lig) [1973] 2 NSWLR 207 at 232:

When the court is required to pronounce upon the commercial
prudence of a transaction, it entexs upon a slippery and uncertain
field. Apart from the lawyer's disclaimer of expert qualifications in
matters of business prudence, the very process of litigation and the
necessary limitations upon the scope of admissible evidence restrict
the available matérial to far less than is necessary for the making of a
commercial decision.

As I have pointed out earlier, although courts will not pronounce
. upon the commercial prudence of a particular transaction, they will
act in an appropriate case to protect liquidators and administrators
from claims that they have acted unreasonably in entering into
particular transactions. That protection will remain so long as the
liquidators or administrators have made a full and fair disclosure to
the court of all facts material to the subject-matter under
consideration; Re G B Nathan & Co Pty Lid (in lig), above, at 679;
" Mentha v G E Capital Ltd (1997) 154 ALR 565 ; 27 ACSR 696 at 702.

In this consideration of relevant principles, I have considered the
relevant principles as applying equally to court appointed liquidators
and administrators appointed pursuant to Pt 5.3A of the Act.

There is a difference between court appointed liquidators and
administrators appointed pursuant to the provisions of Pt 5.3A of the
Act. Administrators are not officers of the court in the same way as
court appointed liquidators are officers of the court. Part 5.3A of the
Act enables an administrator of a company to be appointed by the
company (s 436A), by a liquidator of a company (s 436B), by a person
- entitled to enforce a charge on the whole of the company's property
(s 436C) and by the court where a company is under administration
but no administrator is acting (s 449C(6)). There is a suggestion in
some authorities that a voluntary liquidator not appointed by the
court is not an officer of the court: Re London County Commercial
Reinsurance Office [1922] 2 Ch 67 at 84; Re David A Hamilton & Co Ltd
(in lig) [1928) NZLR 419 at 422, but see Re T H Knitwear (Wholesale) Ltd
[1987]1 WLR 371 at 377.
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It has now become customary for liquidators to seek court approval before
terminating grower rights when winding up schemes and their responsible entities.
The sale process was outside their control.. They were involved in an informal
winding up of the schemes. In such circumstances I regard their application as

prudent.

Constitutional amendment

It has now become customary for liquidators to seek court approval before

terminating grower rights when winding up schemes and their responsible entities.
The sale process was outside their control. They were involved in an informal
winding up of the schemes. In such circumstances I regard their application as

prudent.

The Constitutions for each :scheme were, in material respects, the same. Rach
Constitution contemplated the preparation of Licence Agreements and Citruslot
Management Agreements. Pro forma agreements were attached to each Constitution
as a schedule. Each Constitution provided that the Licence Agreement must be read

subject to the terms of the Constitution. Under each Constitution the Project may be

"wound up, prior to its completion, if the responsible entity considers that the

purposé of the Project could hot be accomplished (s 60INC) or was directed by a

court to wind up the Project (s 601ND). The Projects have not yet been wound up.

Under the Citruslot Management Agreements, each participating grower engaged
Timbercorp Securities to manage and administer the Project including the operation
of each citruslot. Each Licence Agreement authorised the grower to use the relevant
citruslot for the sole purpose of growing and cultivating citrus trees. The licence
included a water licence for each citruslot. The Licence Agreement was to continue
il the earlier of the date which is one day before the expiry or termination of the
lease between Timbercorp Securities and Align Funds Management; termination of
the participating growers’ interest in the Project; 29 June 2026; and termination of
the Project. |

12 JUDGMENT
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Following their appointment as liquidators of the companies in the Timbercorp
group, the aiaplicants commenced to manage and undertake a realisation of scheme
assets. Various applications were made to the court with a view to extinguishing
grower rights to facilitate the sale of unencumbered land. On 18 August 2009,
Finkelstein J, in the Federal Court of Australia, made an order that the liquidators
were justified in procuring Timbercorp Securities to unilaterally amend the
Constitutions of the Forestry Schemes pursuant to s 601GC(1)(b) of fhe Act, granting
the responsible entity an express power to terminate growers’ rights. An order to
that effect was made” The consequential amendment became the foundation for

subsequent orders made in this court on 30 September 20098 and 17 December 20099

On 21 August 2009 Robson], in this court, authorised the liquidators to cause
Timbercorp Securities fo amend Constitutions by incorporating a power to terminate

or surrender grower rights.

Having obtained orders from the Fede_r'.al Court of Australia and from this court
approving amendments to the Constitutions in relation to the forestry and almond
schemes, the liquidators decided that théy would proceed to make such amendments
in relation to the olive schemes, and subsequently the citrus schemes with which this
application is concerned, without first having' obtained judicial approval. The
amendments were made in the context of a sale process having been commenced by
the receivers and follpwiﬁg notice to ASIC and to solicitors known to the liquidators

as representing grower groups.. -

Thus, the Constitutions for the 2004 and 2005 Citrus Projects were amended by
deeds dated 29 December 2009 and by further deeds dated 28 January 2010. The
effect of the amending deeds was to incorporate a power vested in the responsible
entity “to assign, terminate, surrender or otherwise deal with any Licence

Agreement’.

7
8
g
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Finkelstein J, 18 August 2009, Federal Court of Australia.
In the Matter of Timbercorp Securities Ltd (in liquidation) [2009] VSC 597, Pagone J.
In the Matter of Timbercorp Securities Ltd (in liguidation) [2009] VSC 608, Davies J.
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- The liciuidators do not seek court approval of the amendment to the Constitution,

but only to exetcise of the power conferred upon the responsible entity by the
amendment. The liquidators have given an undertaking that they will not cause
Timbercorp Securities to exercise the power to surrender the Licence Agreements
unless and until the Land Sale Contract and the Water Sale Contract are both
com'pleted.' The liquidators also state that if they cause Timbercorp Securities to
surrender the Grower Licences they will also usel their power as liquidators fo

disclaim the head lease and sub leases on the grounds that those leases are onerous.

It was not submitted on behalf of the growers that the amendment was invalid or
was otherwise effective. Nonetheless, it is appropriate to review the basis for the
amendment, if only to be satisfied that there was a proper basis for the opinion of the
liquidators that the amendment ‘would not adversely affect members’ rights’.

Section 601GC(1) of the Act provides:

(1)  The Constitution of a registered scheme may be modified, or repealed
and replaced with a new Constitution:

(a) by special resclution of the members of the scheme; or

(b) by the responsible entity if the responsible entity reasonably
considers the change will not adversely affect members' rights.

In ING Funds Managemenf Ltd v ANZ Nominees Ltd.1® Barrett] observed that there
were three requirements that must be satisfied for a Constitutional amendment

effected under the provision. His Honour said,

The conclusion just expressed as to deficiency in the form of the November
2008 documents makes it unnecessary to consider whether, in terms of s

- 601GC(1)(b), the situation at that time was one in which INGFM “reascnably
considers the change will not adversely affect members’ rights”. I
nevertheless proceed to consider that matter.

Before the factual context is examined, the content of the condition must be
addressed. The necessary inquiry concerns the state of mind of INGFM and
what, as a matter of fact, it “considered” (in the sense of “concluded”). There
‘must be factual findings about the assessment INGFM actually made
concerning the impact of the modification. For the condition to be satisfied,
several components must be established. In the present proceedmgs, it is for
INGFM as plaintiff to establish them.

10
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(2009) NSWSC 243; (2009) 228 FLR 444, paras 84-88. ,
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The first component involves an assessment of how INGFM viewed
“members’ rights” before the modification and the impact that the
modification would have on those rights. The process of determining the
state of mind of a company arises for consideration here, as does the
meaning of “members’ rights”.

Second, it must be seen that INGFM considered that, according to a
comparison of “members’ rights” before the modification with the changed
rights that would exist after the event, there would be no “adverse”
affectation of the “rights” whatsoever, this being the import of the words
“the change will not adversely affect members’ rights”. It is necessary here to
consider the meaning of “adversely affect”.

Third, it is necessary that the opinion formed by INGFM as to the absence of
adverse affectation be seen to be something that the responsible entl’cy
“reasonably considers”.

44 In Re Timbercorp Securities Ltd ! Davies ] had occasion to consider an application by
the liquidators seekiﬁg justification to procure Timbercorp Securities to exercise its
power to terminate or surrender licences in relation to the 2005 Citrus Scheme. Her
Honour took the view that in the course of considering the liquidatoré’ application
for endorsement of a proposed decision to exercise the power it was appropriate to

_consider the validity of the amendment. In that case it had been argued on behalf of
growers that the amendment was invalid or of no affect. No such submission was

made in this case.

45 Mr Korda deposed that the amendments were made in a context where Timbercorp
Securities was insolvent, with no funds to continue to operate and manage the Citrus
Projects. The amendments were made for the purpose of enabling an ‘informal
winding up”’ of the Citrus Projects, after the liquidators became aware that Kangara
Estate and the water rights had been put up for sale by the receivers. The liquidators
anticipated that any such sale would be conditional upon the extinguishment of any
grower rights in order to maximise the purchase price by offering for sale

unencumbered assets.

46  The liquidators said that they had formed the opinion that the process of informal

winding up would be most beneficial for scheme members. They said that the

n [2010] VSC 50, Davies J, 26 February 2010.
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amendment to the Constitution was designed to enable them to facilitate that

- process. The liquidators said that they had formed "the opinion that the

Constitutional amendment would not adversely affect growers’ rights. They were

not ina position to interfere with the sale process undertaken by the receivers.

The liquidators relied ‘upon the fact of court approval of similar amendments in the
past. Finally, they argued that in the absence of a power to support an informal
winding up, involving a sale of Kangara Estate and the water rights by the recgivers,
they would have been confined to pursue a formal winding up. In that event the
Licence Agreements could have béen terminated upon a winding up of the schemes

or termination of the head leases. ‘

I am satisfied that the evidence discloses a basis upon which the liquidators could
properly have concluded that the amendment would not adversely affect members

rights.

Proposed exercise of the power to texminate
The liquidators are of the opinion that they should exercise the power to terminate or
surrender the Grower Licences over Kangara Estate in order to support the informal

winding up of the schemes. They are of the opinion that the Land Sale Contract and

~ the Water Sale Contract provide the best outcome for the scheme members. They

have been assured by the receivers that they have complied with their obligations
under s 420A of the Act. T am not so much persuaded by the assurances of the
receivers, as by the detailed material filed by them, explaining in great detail the
steps taken in the sale process. The course taken by the liquidators is by no means
novel. It is a course that has been adopted by them in respect of othe.r schemes
operated by the Timbercorp group‘. They have previously soughfc and obtained court

approval for that course in similar circumstances.

In my opinion, there is no apparent basis upon which the court should not accept the
commerciality and bona fides of the liquidators” judgement. The evidence strongly-
supports the appropriateness of their decision.
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Perhaps the most powerful argument in favour of the proposed exercise of the
power is that had the liquidators sought to wind up the Projects by order of the court
or terminated the Head Leases, the Licence Agreements would have terminated by -
operation of ci 42(b)(iv). What they have sought to do is fo participate in an
informal winding up in circumstances where the principal assets are controlled by
the receivers.r The informal process undertaken by the liquidators is very likely to

yield a better outcome for the growers than formal winding up proceedings.

* Australian Financial Services Licence

Timbercorp Securities had been issued an Australian Financial Services licence
which enabled it to operate managed investment schemes. That licence has now
been cancelled by .ASIC.‘ Nevertheless, ASIC has allowed the licence fo continue in
effect,' under s 915H of the Act, as though the cancellation had not happened. The
extension is to enable Timbercorp Securities to prm}ide, until 30 June 2011, financial
service_é that are reasonably necessary for or incidental to the transfer to a new
responsible entity or the winding up of the s-chemes' of which Timbercorp Securities

is currently the responsible entity. -

In the absence of a further extension by ASIC of the licence, Timbercorp Securities
will no longer be in a position to provide financial services to assist in the informal
winding up of the schemes from 30 June 201 1. Thus, quite apart from the obligations
under the existing contracts, and the risks to those contracts if completion is
frustrated or delayed, there is an added imperative that finality be achiéved in the

winding up prior to 30 June 2011.

The Citrus Committee proposal — Ms Bezencon

By presenting the proposal, dated 28 February 2011; to the receivers and liquidators,
Ms Bezencon would interrupt the completion of the contracts. She contended that
there was a new and meritorious option that must be considefed before approval
could be given to the liquidators to terminate grower rights. If the Citrus Committee
is to be given a further opportunity to develop their proposal, as they have sought, it
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would be very unlikely that the condition precedent could be satisfied by 16 March
2011. The question is whether the proceeding should be further adjourned and

interrupt the approval process and completion.

Ms Bezencon has participated in the sale process in various lcapecities. The most
recent, and only relevant capacity, is as chairpefson of the Citrus Committee, to
advécate a proposal to recapitalise the TOT and replace Align Fund Managem‘ent as
the responsible en_tify. The object of the proposal was to give growers an

opportunity to rescue something from the wreckage by surrendering their existing '

‘ rights in favour of an iﬁterest, yet to be defined, in the TOT.

Ms Bezencon was involved with a bid made to the receivers as early as 22 January
2010. In August 2010 she was involved in calling the meeting of growers to replace
Timbercorp Securities as responsible enﬁties. The proposed new responsible entity
was to be Food and Beverage Australia Ltd. The meeting was adjourned on a
number of occasions, but the resolution was apparently passed on 9 November 2010.
Food and Béverage Australia has been reluctant to complete the forﬁdities required
for its appointment, and there is evidence that its chief executive officer, Mr Chris-
Day, has expressed his company’s reluctance to take any step as responsible entity of

the Citrus Projects, at least at this time.

In about October 2010 the receivers were informed that Ms Bezencon was attempting
to prepare a proposal for the recapitalisation of the TOT. Also in that month,
Ms Bezencon advanced'a proposal for the purchase of the land and water rights. In
mid-Decernber 2010, Ms Bezencon advanced a further proposal to recapitalise the
Projects. When engaged with the liquidators in discussions about her proposals she

was told on 11 February 2011 that this application would be made to the court on 3

 March 2011,

The proposal for the replacement of Timbercorp Securities as responsible entity
seems to have fallen away in favour of the proposal advanced by Ms Bezencon on

28 February 2011, That proposal is comprised of a bundle of documents constituting
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a confidential exhibit to an affidavit of Anthony Scott Munroe, sworn 2 March 2011.
Mr Munroe is a chartered accountant and director of Kordamentha Pty Ltd. The

proposal includes a timeline for its implementation, with the last event scheduled for

19 May 2011.

While I am reiuctant to disclose much of the detail of the proposal that has been
treated as confidential, some disclosure is necessary in 6rder to explain my decision.
The scheme of the proposal is set out in a document entitled Heads of Agreement,
dated 28 February 2011. The Heads of Agreement are between Fresh Produce Group
Pty Ltd and the Citrus Committee. Key terms of the proposal include restructuring
the ownersh{p of the TOT, by éonverting existing ownership interests into ordiﬁary
units. It is proposed to introduce new equity into the TOT from Fresh Produce
Group and other investors t6 be introduced by the Citrus Committee or Fresh
Produce Group. It is proposed to provide existing growers with an opportunity to
subscribe for equity and to enter into management, operations and sales and

marketing contracts with Fresh Produce Group.

Significantly, the proposal depends upon Kangara Estate remaining in the
ownership of the TOT, although itis proposed to. sell so much of the land and water l
rights as are not required for the new project. The scheme advanced by the Citrus
Committee involves the conversion of existing interests in the TOT into new units
‘based on agreed valuations’ and the removal of the receivers, which implies a
discharge of the TOT liabilities. It is proposed to replace Align Funds Management
as responsible entity of the TOT.

The liquidators and the receivers submitted that the new proposal advanced by the
Citrus Committee, encapsulated in the Heads of Agreement, was not a proposal that

could be seriously considered by them as a basis to delay the completion of the Land

‘Sale Contract and the Water Sale Contract.

Counsel on behalf of the Citrus Comumittee argued that the court should not proceed

to deal with the application until the receiver had had an opportunity to consider all
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- relevant proposals. He submitted that the existence of an alternative proposal which

might be viewed as more beneficial to the 'growers rﬁay be a basis upon which to
refuse the application. That submission overlooked the importance of finality and
timeliness in the determination of this application, but more particularly the work of
the liquidators. There is no guarantee thaf the proposal, if reformulated or better
particularised, will be any more attractive to the receivers and liquidators than the
present proposal. The 28 February 2011 proposal was obviously incomplete and
lacked detail and the information necessary to satisfy the receivers and liquidators of

the capacity of the parties to perform..

The proponeﬁts of the recapitalisation scheme are, in effect, requesting the court to
second gﬁess the receivers and liquidator’s judgement about what they should do in
the discharge of their respective duties. That is not the function of the court.
Moreover, they would have the court interrupt the completion of contracts, which
the receivers and liquidators consider are the best that can be achieved, and to
require them to consider a prospective and indefinite proposal from the Citrus
Comumittee. For the court to so interfere would be to undermine the legislative
scheme investing receivers and liquidators with powers and regulating the exercise

of those powers.

Counsel for the Citrus Committee also submitted that the evidence did not address
the viability of the orchards, as distinct from the responsible entity. That is true. The
general thrust of the liquidators’ concern in relation to solvency and viability related
to the position of the Timbercorp group and its ability to continue to manage and
maintain the orchards. The evidence did not descend to an analysis of the viability
of individual orchards or of the orchards comprising the Project. Such an analysis
may be a useful tool on an application to wind up a scheme, or when cohsidering the
viability of a restru.cturing proposal. The Citrus Committee did not adduce any
evidence that the citrus orchards were viable, although its proposal seems to proceed

on the assumption that they were.
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In my opinion, the absence of evidence as to viability does not warrant refusing the
liquidators” application. If and insofar as the orchards are commercially viable, their
value will be reflected in the price paid by the purchaser under the Land Sale

Contract.

The paramount interest of the growers is the reason why the liquidators seek the

- court’s approval. The liquidators are of the opinion that the Land Sale Contract and

the Water Sale Contract are the best that can be achieved for the growers. The
growers’ interests are protected by certainty and by achieving the best possible price
for the land and water rights and to hold the proceeds in trust awaiting -

apportionment by the court.

Ms Bezencon and the Citrus Committee have had more than enough time.and
opportunity to formulate proposals to advance to the receivers and liquidators prior
to the execution of the contracts. Ultimately, the application by the liquidators must
be décic_led on the material before the court. There is no justification in further delay
in the hope that the Citrus Committee can formulate a more definite and attractive

proposal.

I am satisfied that the liquidators would be justified in exercising their power to
surrender the Licence Agreements over the land at Kangara Estate granted under the
2004 and 2005 Citrus Schemes upon completion of the Land Sale Contract and Water
Sale Contract. The proéess of informal winding up, inv-olving the sales by the
receivers énd the supervision by the court of the apporfiorﬁnent_ of the funds is, in
my opinion, likely to lead to a more beneficial outcome for growers than a winding
up under the Constitution or the Corporations Act. 1 will make the orders sought by

the liquidators.

Confidentiality orders have been made in respect of many of the documents
generated in the course of the sale process, including the executed contracts. In my

view those orders should not extend beyond 28 days after the completion of the
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contracts. There is no justification for permanent orders maintaining confidentiality

of that material.

CERTIFICATE

I certify that this and the 21 preceding pages are a true copy of the reasons for
judgment of Judd J of the Supreme Court of Victoria delivered-en 15 March 2011.
¢

DATED this 15th day of March 2011,

SC:HB ' 22 JUDGMENT

Timbercorp Securities




IN THE SUPREME COURT OF VICTORIA AT MELBOURNE
COMMERCIAL AND EQUITY DIVISION
COMMERCIAL COURT

List D
No. S Cl 2011 6606
BETWEEN
AUSTRALIA AND NEW ZEALAND BANKING GROUP LIMITED Plaintiff
(ACN 005 357 522)
and
OIM#2 PTY LTD (RECEIVERS AND MANAGERS APPOINTED) (ACN 112 691 Defendants

997) as trustee for TIMBERCORP ORCHARD TRUST #2 & ORS {according
to the attached Schedule)

EXHIBIT NOTE

Date of document: 25 September 2012
Filed on behalf of: the Fourth Defendant
Prepared by:

Clarendon Lawyers Tel: 03 8681 4400
Level 17, Rialto North Tower Fax: 03 8681 4499
525 Collins Street Solicitors Code: 101294
MELBOURNE VIC 3000 Ref: MJF:1100563

michael fernon@clarendonlawyers.com.au

This is the exhibit marked “CJA-18" now produced and shown to CELIA JANE ARMSTRONG at the time of
swearing her affidavit on 25 September 2012.

SARAH DORN
of Clarendon Lawyers Pty Ltd
Leval 17, Rialto North Tower
525 Collins St, Melbourne Victoria 3000
an Australian Legal Practitioner within the
meaning of the Legal Profession Act 2004

Exhibit CJA-18
Extract of the Affidavit of Ross Whyte McClymont

dated 16 March 2010 and filed in SCV Proceeding
No S Cl1 2010 1354
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IN THE SUPREME COURT OF VICTORIA AT MELBOURNE
COMMERCIAL AND EQUITY DIVISION
COMMERCIAL COURT

No.

BETWEEN:

BOSI SECURITY SERVICES LIMITED (A.C.N. 009 413 852) as trustee for
AUSTRALIA AND NEW ZEALAND BANKING GROUP LIMITED

(A.C.N. 005 357 522) and BOS INTERNATIONAL (AUSTRALIA) LIMITED (A.C.N.
066 601 250) and WESTPAC BANKING CORPORATION (A.C.N. 007 457 141)

Plaintiff
and
B.B OLIVES PTY LTD (IN LIQUIDATION)
(A.C.N. 083 992 367) & ORS (according to the attached Schedule)
Defendants
AFFIDAVIT OF ROSS WHYTE McCLYMONT
Date sworn: 16 March 2010 L ‘
Filed on behalf of: The Plaintift Solicitor's %‘;21."'123
Prepared by: Tel: (03) 9679 3000
Blake Dawson .
Level 26 Fax: (03) 9679 3111
Ref: 03-2010-2555

181 William Street

MELBOURNE VIC 3000 Attention: Mr R McClymont

Email: ross.mcclymont @blakedawson.com

L, Ross Whyte McClymeont of 181 William Street, Melbourne, Lawyer, make oath and say

that:

1. I am a Partner of Blake Dawson. Ihave the care and conduct of this proceeding on
behalf of the Plaintiff.

2. I'make this affidavit from my own knowledge save where otherwise stated. Where I

depose to matters of information and belief, I believe those matters to be true.

3. I' make this affidavit in support of the Plaintiff’s summons dated 16 March 2010,

seeking inter alia, orders that:

SN




Representation of the Growers

24.

25.

26.

27,

28.

In an affidavit sworn by Mark Anthony Korda in the Supreme Court of Victoria
proceeding 7114 of 2009 on 4 June 2009 and published on the Korda Mentha website,
Mr Korda deposes to the fact that:

(a) 351 Growers invested in the 2006 Olive Scheme;
(b) 471 Growers invested in the 2007 Olive Scheme; and,
(© 815 Growers invested in the 2008 Olive Scheme.

Whilst it is to be expected that certain Growers invested in more than one Olive
Scheme, it is apparent that there are potentially several hundred Growers who may have

an interest in this proceeding.

The process of locating and serving each of the affected growers will therefore be
expensive and time-consuming. For this reason, the Plaintiff seeks an order that
représentatjves of the Growers be appointed, pursuant to rule 16.01(2) of the Supreme
Court (General Civil Procedure) Rules 2005 (Vic). This procedure has been adopted in
respect of the Timbercorp Almond Projects the subject of proceeding No. SCI 2009
10699.

Clarendon Lawyers acted on behalf of the Timbercorp Growers Group in proceeding
No.9998 of 2009. They are also acting on behalf of representatives of investors in the
Timbercorp Almond Projects the subject of proceeding SCI 2009 10699. Maurice
Blackburn acted on behalf of Kerree Anne Bezencon, an investor in certain of the Olive
Schemes, in proceeding No. 9998 of 2009. On 5 February 2010, I wrote to Clarendon
Lawyers and Maurice Blackburn in relation to the appointment of representative
Growers in this proceeding. Now produced and shown to me marked “RWM-5" is a

true copy of my letter to Clarendon Lawyers and Maurice Blackburn dated 5 February

2010.

On 12 February 2010, I received a letter from Herbert Geer. The letter relevantly stated

that:

“We have been handed a copy of your letter dated 5 February 2010...

(i T ks



30.

31.

32

33.

34,

[W]e now act on behalf of TGG Almond Commitiee Inc. and Ms Kerree
Bezencon.

We advise that we wish to be served with all papers in the proceedings.

We understand that Maurice Blackburn will not be acting in the matter.”

Now produced and shown to me marked “RWM-6” is a true copy of the letter from
Herbert Geer dated 12 February 2010.

On 18 February 2010, I received a reply to my letter dated 5 February 2010 from
Clarendon Lawyers. Now produced and shown to me marked “RWM-7” is the letter

from Clarendon Lawyers dated 18 February 2010.

I am informed by Chris Fenwick of Blake Dawson and believe that on 23 February
2010 he spoke with Tom May of Herbert Geer on the telephone. I am further informed
by Chris Fenwick and believe that Mr May said to him that:

(a) he was secking instructions from "the Bezencon Group" to:

» act in lieu of Maurice Blackburn in the almond proceeding (proceeding

SCI 2009 10699);
(ii)  nominate representative Growers in the olive proceeding; and,

(b) he would write to Blake Dawson again upon receipt of instructions.

On 11 March 2010, I received a further letter from Clarendon Lawyers. Now produced

and shown to me marked “RWM-8” is the letter from Clarendon Lawyers dated 11

March 2010.

At the time of swearing this affidavit, I have not received a response to my letter dated

5 February 2010 from Maurice Blackburn.

I'have also not received any further correspondence in relation to this proceeding from

Herbert Geer since 12 February 2010.

I am informed by Chris Fenwick and believe that on 12 March 2010 he received an

email from Clarendon Lawyers, Now produced and shown to me marked “RWM-9" is

[ Dhne. fo vk



35.

a true copy of the email reccived by Chris Fenwick from Clarendon Lawyers dated 12

March 2010.

On 12 March 2010, I wrote to Clarendon Lawyers and advised them that in the absence
of any alternative representative Growers’ proposal being provided by Herbert Geer,
the Plaintiff proposed to apply to the Court for orders that the Growers nominated by
Clarendon Lawyers for the 2006, 2007 and 2008 Olive Schemes be appointed as the
representative defendants. Now produced and shown to me marked “RWM-10" is a

true copy of my letter to Clarendon Lawyers dated 12 March 2010.

The conduct of the proceeding

36.

37.

38.

In addition to seeking an order for the appointment of representatives pursuant to rule
16.01(2), the Plaintiff seeks directions in relation to the future conduct of the

proceeding. The issues raised in the proceeding require an analysis of:

(a) What rights, if any, do each of the Plaintiff, Almond Land and the Growers

respectively have to the Net Sale Proceeds?
(b)  Inrespect of any such rights, what valuation methodology should be adopted?

(c) How much, if any, of the Sale Proceeds is each of the Plaintiff, Almond Land

and the Growers entitled to received?

Given the nature of the proceeding and the issues raised, the Plaintiff considers that the
parties ought to file contentions of fact and law in relation to each issue, on a staged
basis. Staging of the contentions would allow each party to address the subsequent
issues, such as the appropriate valuation methodology, with the benefit of knowing how
the other parties’ contend their rights were created and what valuation methodology
ought to be applied. This is the approach that has been adopted in the context of the
Timbercorp Almond Projects the subject of proceeding SCI 2009 10699.

While it is not necessary at this stage to decide how the proceeding is best managed, 1
believe it is useful for the Court and the parties to consider methods by which the
proceeding could progress to an early determination. One such method may be for the
Court to determine the issue as to rights and valuation methodology before determining

the quantum of distribution from the fund as between the Plaintiff, Almond Land and

(fhrr Fotmk



Rule 43.06(3)

IN THE SUPREME COURT OF VICTORIA AT MELBOURNE
COMMERCIAL AND EQUITY DIVISION
COMMERCIAL COURT

No.

BETWEEN:

BOSI SECURITY SERVICES LIMITED (A.C.N. 009 413 852) as trustee for

AUSTRALIA AND NEW ZEALAND BANKING GROUP LIMITED (A.C.N. 005 357 522) and BOS
INTERNATIONAL (AUSTRALIA) LIMITED (A.C.N. 066 601 250) and WESTPAC BANKING
CORPORATION (A.C.N. 007 457 141) Plaintiff

-and -

B.B OLIVES PTY LTD (IN LIQUIDATION) (A.C.N. 083 992 367) & ORS (aﬁcording to the
attached Schedule)

Defendants
CERTIFICATE IDENTIFYING EXHIBIT

Date sworn: 16 March 2010 o .
Filed on behalf of: The Plaintiff Solleltor's Coge: 23
;:zﬁzrgg\ﬁgon Tel: (03) 9679 3000
Level 26 Fax: (03) 9679 3111
12“1’9W'II' Street Ref: 03-2010-2555
Melb ! lr?mVICr%%OO Attention: Ross McClymont

eourne Email: ross.mcclymont @blakedawson.com

Australia

This is the exhibit marked "BWM-5" now produced and shown to Ross Whyte McClyrnont at the

’\('OA' ( ‘ﬁ—\
CHRIS MARSDEN FENWICK
Blake Dawson

181 William Street, Melbourne Vie, 3000
An Avsrralian legal practitioner within the

“ERBTHW-5

time of swearing his affidavit on 16 March 2010.

L etter to Clarendon Lawyers and Maurice

Blackbumn dated 5 February 2010
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B Level 26
Y EMAIL 181 William Street

Melbourne VIC 8000
Australla

Blake Dawson

T 813 9678 3000
F 61396783117
PX 187 Melbourna

Mr B Murphy

GPO Box 4958
Maurice Blackburn M:'IboEx,::e vfc 3001
Level 10, 456 Lonsdale Street Australia
MELBOURNE VIC 3000 www.blakedawson.com
Mr M Fernon 5 February 2010

Clarendon Lawyers
Level 17, Rialto North Tower

525 Collins Street Qur reference
MELBOURNE VIC 3000 RWi CHFE
Partner

Ross MeClymont
T 61396703025
rasg.moclymont
Dear Mr Murphy and Mr Fernon @ blakedawson.com
Contact
BOSI Security Services Limited v Australia and New Zealand Banking Chris Fenwick
Group Limited & Ors Thf}1f3 ﬂﬁ?i 3148
. . . Ghrig.lenwicl
Supreme Court of Victorta Proceeding No SCI 2009 10699 (Almond @blokedawson.com

Proceeding)

As we foreshadowed to Her Honour Justice Davies on 18 December 2009 in
the Almond Proceeding:

1, the sale of the Timbercorp olive assets, pursuant te inter alia the
Boundary Bend SPD, completed on 11 January 2010; and

2, our client now proposes to commence a proceeding in similar terms to
the Almond Proceeding in relation to the net proceeds of the Boundary
Bend SPD (Clive Praceeding).

As in the Almond Proceeding, we propose lo issue a summons seeking, inter o
alia, the appointment of a representative grower or growers in relation to the

relevant olive schemes (being the 2008 to 2008 Timbercom olive schemes)

pursuant to order 16 of the Supreme Court (General Civil Procedure) Rules

2005,

As in the Almond Proceeding, it appears to us that having growers represented
by two sets of lawyers in the Olive Proceeding would cause unnecessary
duplication, delay and expense.

Therefore, we suggest that you confer and seek to resolve your position on
grower representation in the relevant olive schemes as soon as possible. We
ask that you identify by close of business on Friday 12 February 2010 those
persons or entities your clients propose to be the representative grower or
growers in relation to the Olive Proceeding,

Sydney Malboums Brighiing Pettly Cuntrra Adelaida Port Moreshy Shangha Singapore Associaled Office Jakarta

2088980391 i



Blake Dawson

Mr B Murphy and Mr M Femon — 5 February 2010

In the absence of agreement being reached, our client reserves the right to issue the Qlive
Proceeding and a summons seeking the appointment of representative growers for the purposes of

the Olive Proceeding.

If you have any questions then please do not hesitate to contact us.

Yours faithfully

F] _,1-‘ i '/ [ !
Lif/xA«A ftcb""’“‘ L

Chris Fenwick

Senior Associate

T 61396753148
ross.meclymont @blakedawsan.com chris.fenwick@blakedawson.com

208098036 _1



Rule 43.06(3)

IN THE SUPREME COURT OF VICTORIA AT MELBOURNE
COMMERCIAL AND EQUITY DIVISION
COMMERCIAL COURT

No.

BETWEEN:

BOSI SECURITY SERVICES LIMITED (A.C.N. 009 413 852) as trustee for

AUSTRALIA AND NEW ZEALAND BANKING GROUP LIMITED (A.C.N. 005 357 522) and BOS
INTERNATIONAL (AUSTRALIA) LIMITED (A.C.N. 066 601 250) and WESTPAC BANKING
CORPORATION (A.C.N. 007 457 141) Plaintiff

-and -

B.B OLIVES PTY LTD (IN LIQUIDATION) {(A.C.N. 083 992 367) & ORS (according to the
attached Schedule)

Defendants
CERTIFICATE IDENTIFYING EXHIBIT
Date sworn: 16 March 2010 - .
Filed on behalf of: The Plaintiff Solicitors C[‘)’)‘:ﬁgg
Prepared by: Tel: :
el; (03) 9679 3000
f;a:fzgaws"" Fax: (03) 9679 3111
y 8‘1’ Willam Strest Ref: 03-2010-2555
Me[bOLI.Ir:;nWC 3000 Aftention: Ross McClymont
Email: ross.meclymont@ blakedawson.com

Australia

This is the exhibit marked "RWM-6" now produced and shown to Ross Whyte McClymont at the

time of swearing his affidavit on 16 March 2010.
(B Tepomch

CHRIS MARSDEN FENWICK
Blake Dawson
181 William Street, Melbourne Vic. 3000
An Australian Jegal practitioner within the
meaning of the Legal Profession Act 2004

Exhibit RWM-6

Letter from Herbert Geer dated 12 February 2010

200242602_1



Rivm ¢,

From; unknown Page: 1/ Date: 12/02/2010 2:55,37 PM

herbertgeer

Your Ref:

Our Ref: AHM: 1333176 D 9541 8817

Partner: Tom May © F 8042 4438

Writer:

Emall; tmay@herbertgeer.com,ay 12 February 2010

BY FACSIMILE TRANSMISSION: 9679 3111

Blake Dawson
GPO Box 4958
MELBQURNE VIC 3000

Attention: Mr McClymont
Dear Sir

Supreme Court of Victoria Proceeding SCI 2009 10889 {Almonds)

We have been handed a copy of your letter dated § February 2010 regarding the above
matter, end advise that we now act on behalf TGG Almend Commitiee Inc, and Ms Kerree

Bezencon,
We advise that we wish to be served with all papers in the proceedings.

We undsrstand that Maurice Blackburn will not be acting [n the matter. We also understand
that ;?i:fendon may wish to be involved in the proceedings

!/

Yo{,lrs.-"faithfully
HEWBERT GEER

Melbourng Sydney Brisbane level 20/383 Baurke Shest Telephone: +61 3 9670 4123
" Melboume YIC 3000 Facsimile: +&1 3 9670 5670
Bris_Docs 1338178 5960227 v GPO Box 524 Melbourne VIC 3001 www.herberigsercom.ov
Australio ABN 21 228 101 486

DX 428 pelbourne



Rule 43.06(3)

IN THE SUPREME COURT OF VICTORIA AT MELBOURNE
COMMERCIAL AND EQUITY DIVISION
COMMERCIAL COURT

No.

BETWEEN:

BOS] SECURITY SERVICES LIMITED (A.C.N. 009 413 852) as trustee for
AUSTRALIA AND NEW ZEALAND BANKING GROUP LIMITED (A.C.N. 005 357 522) and BOS
INTERNATIONAL (AUSTRALIA) LIMITED (A.C.N. 066 601 250) and WESTPAC BANKING

CORPORATION (A.C.N. 007 457 141 )} Plaintiff
-and -

B.B OLIVES PTY LTD (IN LIQUIDATION) (A.C.N. 083 992 367) & ORS (according to the
attached Schedule)

Defendants
CERTIFICATE IDENTIFYING EXHIBIT

Date sworn: 16 March 2010 . )
Filed on behalf of: The Plainti Solistor's Code: 539
E[eiargd by: Tek: (03} 9679 3000
N a fzsa‘”“" Fax: (03) 9679 3111
1S¥ew1r Street Ref: 03-2010-2555
81 i latmvI 693% " Attention: Ross McClymont

e'bourne Ermail: ross.mcclymont@blakedawson.com

Australia

This is the exhibit marked "RWM-7" now produced and shown to Ross Whyte McClymont at the

time of swearing his affidavit on 16 March 2010. N i
i

Blake Dawson
181 William Street, Melbourne Vie. 3000

An Australian legal practitioner within the
meaning of the Legal Professinn Act 2004

Exhibit RWM-7

Letter from Clarendon Lawyers dated 18

February 2010

209242602_1



RN -7

Level 17 Rialto North Tower T 03 8481 4400 F (03 8481 4499
c a re n O n 525 Collins Street Melbourne www.clarendoniawyers.com.au
Victoria 3000 Australia ABN 43 704 593 24
LAWYERS ictoria ustrali 9
18 February 2010

Cur Ref: MAB:MAB:0300460

Messrs Chris Fenwick and Ross McClymont
Blake Dawson

Level 26

181 William Street

MELBOURNE VIC 3000

Dear Sirs

BOSI Security Services Limited v ANZ Bank & Ors

We refer to your letter of 5 February 2010,

We are advised that Maurice Blackburn are no longer acting for the TGG Almond Committee Inc and that
Herbert Geer is now acting.

We have had a discussion with Herbert Geer and are unable to reach agreement on who should represent the
growers interests.
Our client’s position is that:

(a) the scheme documents for the olive schemes are substantially similar, if not identical, to the scheme
documents for the almond schemes;

(b) the arguments in favour of the alive growers in the apportionment praceedings would be the same as the
arguments for the almond growers in the current proceedings;

(¢) the arguments to be submitted by the banks are likely ta be the same;

{d) the TGG lawyers have already spent a considerable amount of time in reviewing documents and preparing
submissions.

For all these reasons, the TGG representatives should aci for the olive growers.
We will let you have the names of the TGG's grower representatives shorily.

Yours faithfully

Mic

Director

Enc

Direct Tel: 03 8681 4419

Email: michael.fernon@clarendonlawyers.com.ay

GEONDB_0300450_072.00C



Rule 43.06(3)

IN THE SUPREME COQURT OF VICTORIA AT MELBOURNE
COMMERCIAL AND EQUITY DIVISION
COMMERCIAL COURT

No.

BETWEEN:

BOS| SECURITY SERVICES LIMITED (A.C.N. 009 413 852) as trustee for
AUSTRALIA AND NEW ZEALAND BANKING GROUP LIMITED (A.C.N. 005 357 522) and BOS
INTERNATIONAL (AUSTRALIA) LIMITED (A.C.N. 066 601 250) and WESTPAC BANKING
CORPOQRATION (A.C.N. D07 457 141} Plaintiff

-and -

B.B OLIVES PTY LTD (IN LIQUIDATION} (A.C.N. 083 992 357) & ORS (according to the
attached Schedule)

Defendants
CERTIFICATE IDENTIFYING EXHIBIT

Date sworn: 16 March 2010 P .
Filed an behalf of: The Plaintift Solictor's Code: 3
g:gﬁgrg‘iﬁ;n Tel: (03) 9679 3000
Level 26 Fax: {03} 9679 3111
181 William Street Ref: 03-2010-2555
Melbo Irlr::l VIC 3000 Attention: Ross McClymont

urme Email: ross.mcclymoent@ blakedawson.com

Australia

This is the exhibit marked "RWM-8" now produced and shown to Ross Whyte McClymont at the

time of swearing his affidavit on 16 March 2010. @AAM _(:_CVL MQL

CHRIS MARSDEN FENWICK'
Blake Dawson
* 181 William Street, Melbourne Vic, 3000
An Australian legal practitioner within the
meaning of the Legal Profession Act 2004

Exhibit RWM-8
Letter from Clarendon Lawyers dated 11 March

2010

208242602_1
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@

Leve! 17 Rialto North Tower T 03 8681 4400 F Q3 8681 4499
C a re n O n 525 collins Street Melbourne wwax clarendonlawyers.com.au
Victoria 3000 Australla ABN 43 704 593 249

LAWYERS

11 March 2010
Our Ref: MJFMJFE:0000460

Chris Fenwick

Blake Dawson

Level 26

181 William Street

MELBOURNE VIC 3000

By email: chris.fenwick@blakedawson.com

Dear Mr Fenwick
Timbercorp Securities Limited (in liquidation); Olive schemes

Woe refer 1o your letter of 5 February 2010,

The grower defendants who agree to be nominated as representative of growers on behalf of the Timbercorp
Growers Group [n the olive schemes are as follows:

Scheme Nominated Representative

2001 Olives Pauline Emma Hammer
311/8 Victoria Street
STKILDA VIC 3182

2002 Olives David Sydney Butterfield
Level 2
428 Liltle Bourke Strest
MELBOURNE VIC 3000

2003 Ohives Graham Goldenberg
Level 2
649 Bridge Road
RICHMOND WVIC 312t

2004 Olives Manissa Ply Ltd (ACN 065 103 317)
Level 13
10 Queens Road
MELBOURNE VIC 3004

2006 Olives Michzel Charles Vicary
Suite 1, Ashwood Hill Estate
35 Gresnmont Close
ASHGROVE QLD 4080

2007 Olives Parmela Jan Dry
1 Timbertop Ridge
WARRANDYTE VIC 3113

You will note that twoe of the persons are already defendants in the almaend proceedings.

GEOQOCE_0900460_074.doc



As with the existing defendants, the nominated persons are prepared to be representative defendants on the
basis that their costs will be paid out of the fund on an indemnily basis.

Yours faithfully

Michael Fernon

Director

Enc

Direcl Tel: 03 8681 4419

Email: michael.fernon@etarendoniawyers.com.au

. Page 2
GEOQ0D5_0900460_074.dos



Rule 43.06(3)

IN THE SUPREME COURT OF VICTORIA AT MELBOURNE
COMMERCIAL AND EQUITY DIVISION
COMMERCIAL COURT

No.

BETWEEN:

BOSI SECURITY SERVICES LIMITED {A.C.N. 009 413 852) as trustee for

AUSTRALIA AND NEW ZEALAND BANKING GROUP LIMITED (A.C.N. 005 357 522) and BOS
INTERNATIONAL (AUSTRALIA) LIMITED {A.C.N. 066 601 250) and WESTPAC BANKING
CORPORATION (A.C.N. 007 457 141) Plaintiff

-and -

B.B OLIVES PTY LTD {IN LIQUIDATION) (A.C.N. 083 992 367) & ORS (according to the
attached Schedule)

Defendants
CERTIFICATE IDENTIFYING EXHIBIT
Date sworn: 16 March 2010 L .
Filed on behalf of: The Plaintift Solistor's Code: 53
Prepared by: . )
Tel: (03) 2679 3000
fé"\’,’;fz%a“’““ Fax: (03) 9679 3111
o Ref: 03-2010-2565
181 William Street Attention: B McCl
Melbourne VIC 3000 . ention: Hoss McClymont
Email: ross.meclymont @blakedawson.com

Australia

This is the exhibit marked "RWM-9" now produced and shown to Ross Whyte McClymont at the

time of swearing his affidavit on 16 March 2010. . C

..........................................................

e N
CHRIS MARSDEN FENWICK
yooou e Blake Dawson, eV )
181 Wallian Street, Melbourme Vic, 30007,
An Avstralian legal practitioner within the

meaning ol the Legal Profession Act 2004

Exhibit RWM-9

Email from Clarendon Lawyers to Chris Fenwick

dated 12 March 2010




‘ZWM- c7 Page 1 of 2

Fenwick Chris 3148

From: Michael Fernon [Michael.Fernon @clarendonlawyers.com.au]
Sent: Friday, 12 March 2010 10:40 AM
To: Fenwick Chris 3148
Subject: RE: Timbercorp Olive schemes apportionment
Chris
The 2008 nominee is David Butterfield. You havetis details.
regards
Michael Fernon | Director

Clarendon Lawyers | Level 17 North, Riallo, 525 Coliins Straet, Melbourne 3000
T+6138681 4419 |F + 6138681 4488 | M + 61 417 543 373
www.clarendonlawve Is.COm.au

This email is confidential. If you are not the intended recipient, you must not disclose ar use the information contained in it. If you have received this email in
errer, please natify us immediately and delete the document. Clarendon Lawyers is not responsible for any changes made to a document, other than those
made by Clarendon Lawyers, or for the effect of thuse changes on the document's meaning. Clarendon Lawyars accepls no liability for any damage caused by
this email or its attachments due to viruses interference intarception corruption or unauthorised access.

From: chris.fenwick@blakedawson.com [mailto:chris.fenwick@blakedawson.com]
Sent: Thursday, 11 March 2010 5:44 PM

To: Michael Fernon

Cc: Celia Armstrong; Bllly Dwyer

Subject: RE: Timbercorp Olive schemes apportionment

BLAKE DAWSON
Confidential (see notice below)

Michael
Tharks for your letter.

Are you able to nominate a representative Grower for the 2008 olive scheme?

Regards

Chris Fenwick
Senior Associate
Blake Dawson

T 61396793148

F 6139679 3111

M 0419 494 651

chris.fenwick @blakedawson.com
www.blakedawson.com

181 William Street Melbourne VIC 3000 Australia
DX 187 Melbourne

From: Michael Fernon [mailto:Michael.Fernon@clarendonlawyers.com.au]
Sent: Thursday, 11 March 2010 4:07 PM

14/03/2010



Page 2 of 2

To: Fenwick Chris 3148
Cc: Celia Armstrong; Billy Dwyer
Subject: Timbercorp Olive schemes apportionment

Chris
Please see the attached letter

Michael Fernon | Director

Clarendon Lawyers | Level 17 North, Riaito, 525 Golline Street, Melbourne 3000
T+61386814419|F + 61 3 8681 4488 [ M+ 61417 543 373

www.clarendoniawyers,com.au

This email is confidential. If you are not the intended recipient, you must not disclose or use the information contained in it. If you have received this email in
error, please notify us immediately and delete the document. Clarendon Lawyers is not responsible for any changes made Lo a document, other than those
made by Clarendon Lawyers, or for the effect of those changes on the document's meaning. Clarendon Lawyers accepts no fiability for any damage caused by
this email or its attachments due to viruses interference interception corruption or unauthorised access.

NOTICE

This email and any aftachments are confidential and may contain legally privileged information or copyright
material. You should not read, copy, use or disclose them without authorisation. If you are not an intended recipient,
please contact us at once by return email and then delete both messages. We do not accept liability in connection
with transmission of information using the internet. This notice should not be deleted or altered.

ti-virus, anti-spam and content filtering.

Message protected by MailGuard: e-mail an
http://www.mailguard.com.an

Report this message as spam

Message protected by MailGuard: e-mail anti-virus, anti-spam and content filtering.
http://www.mailguard.com.au

14/03/2010



Rule 43.06(3)

IN THE SUPREME COURT OF VICTORIA AT MELBOURNE
COMMERCIAL AND EQUITY DIVISION
COMMERCIAL COURT

No.

BETWEEN:

BOSI SECURITY SERVICES LIMITED (A.C.N. 009 413 852) as trustee for

AUSTRALIA AND NEW ZEALAND BANKING GROUP LIMITED (A.C.N. 005 357 522) and BOS
INTERNATIONAL (AUSTRALIA) LIMITED (A.C.N. 066 601 250) and WESTPAC BANKING
CORPORATION (A.C.N. 007 457 141) Plaintift

-and -

B.B OLIVES PTY LTD (IN LIQUIDATION) (A.C.N. 083 992 367) & ORS (according to the
attached Schedule)

Defendants
CERTIFICATE IDENTIFYING EXHIBIT

Date sworn: 16 March 2010 R .
Filed on behalf of: The Plainif Sofleftor's Code: 53
g;eﬁzrg: by: Tel: (03) 9679 3000
3 a o6 wsen Fax: (03} 9679 3111
1;‘1’ew.”. Strect Ref: 03-2010-2555
Vielb : 'amwé%%{) 0 Attention: Ross McClymont

elbourne Email: ross.meclymont @ blakedawson.com

Australia

This is the exhibit marked "RWM-10" now produced and shown to Ross Whyte McClymont at the

time of swearing his affidavit on 16 March 2010. \
Cle. T

CHRIS MARSDEN FENWICK
Blake Dawson
181 William Strzet, Melbourne Vie. 360039
An Ausgaliinidpal praceivonar within-the >
meaning of the Legal Profession Acs 2004

Exhibit RWM-10

L etter to Clarendon Lawyers dated 12 March

2010

208242602_1 0



Rwm- 10

BY EMAIL

Level 25

181 Willjam Street
Melbourns VIC 3000
Australie

Blake Dawson

Mr M Fernon

Clarendon Lawyers

Level 17, Rialto North Tower
525 Collins Street
MELBOURNE VIC 3000

Dear Mr Fernon

BOSI Security Services Limited (as trustee for Australia and New Zealand
Banking Group Limited (ANZ) and BOS International {Australia} Limited
and Westpac Banking Corporation) -v- Growers in the 2006, 2007 and 2008
Timbercorp Olive Schemes (Proposed Proceeding)

We refer to your letter dated 11 March 2010 and your email to Chris Fenwick
sent on 12 March 2010, which were in response to our ietter to you dated 5
February 2010 (also sent to Maurice Blackburn) in relation to the appointment
of representative Growers in the Proposed Proceeding.

Maurice Blackburn did not respond 1o our letter. We did receive a letter from
Herbert Geer on 12 February 2010 indicating that they now act on behalf of
TGG Almond Committee Inc and Ms Kerres Bezencon and that Maurice
Blackburn would not be acting in the Almend and Olive proceedings. However,
Herbert Geer have not proposed any representative growers,

In these circumstances, our client proposes to apply to the Court for orders that
the Growers nominated by you for the 2006, 2007 and 2008 Olive Schemes be
appointed as rapresentative defendants in the proceeding.

Yours faithfully

@\ﬂ) ()/Mw Yerum L

Chris Fenwick

Senior Associate

T 61396793148

chris fenwick@blakedawson.com

Ross McClymont

iartner
61 3 9679 3025
ross.mcclymont@blakedawson.com

T 61 38679 3000
F 6139679 3111
DX 187 Melkourne

GPO Bax 4958
Melbouma VIC 3001
Australia

www.blzkedawson.com

12 March 2010

Qur reference
AWM CHFE

Partner

Ross McClymont

T 61398793025
ross.meclymont
@blakedawson.com

Contact

Chris Fenwick

T 61396703148
chris.fenwick
@blakadawson.com

A laled Office Jakarta

Sydnay Molbourne Brisbarg Perih Canbatro Adelpide Pon Morosby Shanghat Singap

208492538 1 1



IN THE SUPREME COURT OF VICTORIA AT MELBOURNE
COMMERCIAL AND EQUITY DIVISION

COMMERCIAL COURT
List D

No. S Cl 2011 6606
BETWEEN
AUSTRALIA AND NEW ZEALAND BANKING GROUP LIMITED Plaintiff
(ACN 005 357 522)
and
OIM#2 PTY LTD (RECEIVERS AND MANAGERS APPOINTED) (ACN 112 691 Defendants

997) as trustee for TIMBERCORP ORCHARD TRUST #2 & ORS (according
to the attached Schedule)

EXHIBIT NOTE

Date of document; 25 September 2012
Filed on behalf of; the Fourth Defendant
Prepared by:

Clarendon Lawyers Tel: 03 8681 4400
Level 17, Rialto North Tower Fax: 03 8681 4499
525 Collins Street Solicitors Code: 101294
MELBOURNE VIC 3000 Ref: MJF:1100563

michael.fernon@clarendonlawyers.com.au

This is the exhibit marked “CJA-19" now produced and shown to CELIA JANE ARMSTRONG at the time of
swearing her affidavit on 25 September 2012.

SARAH DORN
.of Clarendon Lawyers Pty Ltd
Level 17, Rialto North Tower
525 Collins St, Melbourne Victoria 3000
an Aqstrahan Legal Practitioner within the
meaning of the Legal Profession Act 2004

Exhibit CJA-19

Orders of Davies J dated 22 March 2010 in SCV
Proceeding No S Cl 2010 1354

GAR001_1100563_046



IN THE SUPREME COURT QOF VICTORIA AT MELBOURNE
COMMERCIAL AND EQUITY DIVISION

COMMERCIAL COURT
LISTE
S CI2010 1354
BETWEEN:
BOSI SECURITY SERVICES LIMITED (ACN 009 413 852) AS Plaintiff

TRUSTEE FOR AUSTRALIA AND NEW ZEALAND BANKING GROUP
LIMITED (ACN 005 357 522) AND BOS INTERNATIONAL
(AUSTRALIA) LIMITED (ACN 066 601 250) AND WESTPAC
BANKING CORPORATION LIMITED (ACN 007 457 141) . .

-and -

B.B OLIVES PTY LTD (IN LIQUIDATION) (ACN 083 992 367) Defendants
and others according to the schedule attached

GENERAL FORM OF ORDER
JUDGE: The Honourable Justice Davies
DATE MADE; 22 March 2010
ORIGINATING PROCESS: Origfnating Motion filed 16 March 2010
HOW OBTAINED: _ Upon réturn of the orders of the Honourable Justice

Davies made 22 March 2010

ATTENDANCE: : Mr, P Anastassiou of Senior Counsel with
Mr. R G Craig of Counsel for the Plaintiffs
Mz, P Crutchfield of Senlor Counsel with
Mr, O Bigos of Counsel for the First to Sixth Defendants
Mr. G Bigmore of Her Majesty’s Counsel with
Mr. S Hopper of Counsel for Michael Charles Vicary,
Pamela Jan Dry and David Butterfield

OTHER MATTERS: Not applicable

THE COURT ORDERS THAT:,

1. Pursuant to rule 45.05 of the Supreme Court (General Civil Procedure) Rules 2005
(Vic) the requirements of rules 5.03(1) and 8.02 are dispensed with,

2. Pursuant to rule 45.05 of the Supreme Court (General Civil Procedure) Rules 2005
(Vic) the Plaintiff has leave to proceed by originating motion in Form 5C.

QOROTDCGI110,D0OC




10.

1L

Pursuant te rule 16,01(2) of the .S'upreme Court (General Civil Procedure) Rules 2005
(Vic):

(a) Michael Charles Vicary is appointed as the representatwe of the Growers in the
2006 Timbercorp Olive Project (ARSN 115 182 179);

{b) PamelaJan Dry is appointed as the representative of the Growers in the 2007
Timbercorp Olive Project (ARSN 123 155 715); and

(c) David Butterfield is appointed as the representative of the Growers in the 2008
Timbercorp Olive Project (ARSN 129 307 722).

The persons appointed pursuant to paragraph 3 above, are joined as the Seventh, Eighth,
and Ninth Defendants in the proceeding pursuant to rule 9.02 and/or rule 9.06(b) of the
Supreme Court (General Civil Procedure) Rules 2005 {Vic).

.The Plaintiff is granted leave to file and serve an amended originating motion on the

defendants on or before 4:00pm on 26 March 2010;

(a) incorporating a déclaration as to what, if any, right the Growers represented by the
Seventh, Eighth, and Ninth Defendants have to'the sale proceeds held on trust by
the Fxrst Defendant pursuant to paragraph 8 of the Orders; and

(b) amending paragraph 5 of the originating motion to read “A declaration as to how
the sale proceeds held on trust by the First Defendant pursuant to paragraph 8§ of
the orders cught to be distributed between the Plaintiff and the Second, Seventh,
Eighth, and Ninth Defendants.”

The Plaintiff is granted leave to proceed against Almond Land Pty Ltd ACN 091 460
992 (in liquidation), B.B. Olives Pty Ltd ACN 083 992 367 (in liquidation) and
Timbercorp Limited ACN 055 185 067 (in’ hqmdatlon) pursuant to 5 471B of the
Corporations Act 2001 (Cth).

Paragraph 11 of the orders made by the Honourable Justice Croft in proceeding S CI
2009 9998 is discharged, insofar as it relates to exhibit MAK-19 to the affidavit of
Mark Anthony Korda sworn 10 November 2009 in proceeding S CI 2009 9998,

The Plaintiff serve on the Defendants a draf list of the documents on which the Plaintiff

" intends to rely in relation to the Rights Issue (the Draft List) on or before 4:00pm on

23 April 2010.

The Defendants serve on the Plaintiff a list of any documents which are not already
identified in the Draft List and on which the Defendants intend to rely in relation to the
Rights Issue (Further Documents) on or before 4:00pm on 7 May 2010.

The Plaintiff file and serve a List of Documents incorporating those decuments
identified in the Draft List and the Further Documents on or before 4:00pm on 14 May
2010. -

On or before 4:00pﬁ1 on 21 May 2010 the parifes file and serve:




* (@) written contentions of fact and law addressing the issue of what right, if any, right
they have to the net sale proceeds (the Funds) to be held on trust by the first
defendant pursuant to paragraph 8 of the Orders (the Rights Issue) (the Rights
Contentions), . ’

{b) any affidavit material upon which they wish to rely in relation to the Rights Issue.
12. On or before 4:00pm on 4 June 2010 the parties file and serve:
(a) written contentions of fact and law in reply to the rights contentions;

(b) any affidavit material upon which they wish to rely by way of reply in relation to
the rights issue.

13, Each party serve a copy of the documents referred to in paragraphs 8, 9, 10, 11 and 12
upon Herbert Geer, solicitors of Level 20/385 Bourke Street, Melbourne, 3001 (marked
to the attention of Mr Tom May) for TGG Almond Committee Inc and Ms Kerree
Bezencon and any other document filed in the proceeding from the date of this order at
the same time as the document is served upon a party to the proceeding,

14. " The Liquidators of the First Defendant pay from the Funds to Clarendon Lawyers, the
solicitors for the Seventh, Eighth and Ninth Defendants, the legal costs and
disbursements of the Seventh, Eighth and Ninth Defendants of and incidental to this
proceeding on a solicitor and client basis pursuant to rule 63.32(2)(a) of the Supreme
Court (General Civil Procedure) Rules 2005 (Vic) within 14 days of presentation to the
Liquidator by Clarendon Lawyers of:

(a) atax invoice for Clarendon Lawyers’ legal costs and disbursements in relation to
this proceeding; and

(b) abill of costs on a solicitor and client basis, prepared and certified by an
appropriately qualified costs consultant, to be agreed by the parties (the
Consultant).

15.  The proceeding is listed for further directions at 10:00am on 18 June 2010.

16.  All other questions of costs are reserved.

17. Liberty to apply.

DATE AUTHENTICATED 19 April 2010




SCHEDUYLFE _OF PARTIES

BETWEEN:

BOSI SECURITY SERVICES LIMITED

(ACN 009 413 852) AS TRUSTEE FOR AUSTRALIA
AND NEW ZEALAND BANKING GROUP LIMITED
{ACN 005 357 522) AND BOS INTERNATIONAL
(AUSTRALIA) LIMITED (ACN 066 601 250) AND
WESTPAC BANKING CORPORATION LIMITED
(ACN 007 457 141)

-and ~

B.B OLIVES PTY LTD (IN LIQUIDATION)
(ACN 083 992 367)

ALMOND LAND PTY LTD (IN LIQUIDATION)
(ACN 091 460 392)

TIMBERCORP LIMITED (IN LIQUIDATION)
(ACN 055 185 067)

MARK ANTHONY KORDA (IN HIS CAPACITY AS
LIQUIDATOR OF ALMOND LAND PTY LTD
(IN LIQUIDATION))

LEANNE KYLIE CHESSER (IN HER CAPACITY AS
LIQUIDATOR OF ALMOND LAND PTY LTD
(IN LIQUIDATION))

MARK FRANCIS XAVIER MENTHA (IN HIS
CAPACITY AS LIQUIDATOR OF B.B OLIVES PTY
LTD (IN LIQUIDATION}))

S CI2010 1354

Plaintiff

First Defendant
Second Defendant
Third Defendant

Fourth Defendant

Fifth Defendant

Sixth Defendant




IN THE SUPREME COURT OF VICTORIA AT MELBOURNE
COMMERCIAL AND EQUITY DIVISION
COMMERCIAL COURT

List D

No. S C1 2011 6606
BETWEEN
AUSTRALIA AND NEW ZEALAND BANKING GROUP LIMITED Plaintiff
{ACN 005 357 522)
and
OIM#2 PTY LTD (RECEIVERS AND MANAGERS APPOINTED) {(ACN 112 691 Defendants
997) as trustee for TIMBERCORP ORCHARD TRUST #2 & ORS (according
to the attached Schedule)

EXHIBIT NOTE

Date of document; 25 September 2012

Filed on behalf of:

Prepared by:

Clarendon Lawyers

Level 17, Rialto North Tower
525 Collins Street
MELBOURNE VIC 3000

the Fourth Defendant

Tel: 03 8681 4400
Fax: 03 8681 4499
Solicitors Code: 101294
Ref: MJF:1100563

michael.fernon@clarendonlawyers.com.au

This is the exhibit marked “CJA-20" now produced and shown to CELIA JANE ARMSTRONG at the time of
swearing her affidavit on 25 September 2012.

SARAH DORN
of Clarendon Lawyers Pty [ td
55 CLﬁyel 17, Rialto North Tower
o Aus? IJi:TS St, Melbourne Victoria 3000
anAu failan Legal Practitioner within the
eaning of the Lega/ Profession Act 2004

Exhibit CJA-20

Extract of the Affidavit of Clinton Charles Hinchen

dated 5 December 2011 and filed in SCV Proceeding
No S Cl 2011 6606

GAR001_1100563_048



IN THE SUPREME COURT OF VICTORIA AT MELBOURNE
COMMERCIAL AND EQUITY DIVISION

CONMERCIAL COURT :
Listg D
SC12011 bbob
BETWEEN
‘AUSTRALIA AND NEW ZEALAND BANKING GROUP LIMITED (ACN 0G5 357 522)
Piaintiff
and
OIM#2 PTY LTD (RECEIVERS AND MANAGERS APPOINTED) (ACN 112 691 997) AS
" TRUSTEE FOR TIMBERCORP ORCHARD TRUST #2 AND ORS ACCORDING TO THE
SCHEDULE ATTACHED :
Defendants

AFFIDAVIT OF CLINTON CHARLES HINCHEN
(Solora Rights Proceeding)

Date of document: 5 December 2011
Fited on behaif of.  The Plaintiff
Prepared by:

Allens Arthur Robinson Solicitor code: 21455

Lawyers . DX 30998 Melboume

530 Collins Street Tel 9614 1011 Fax 9614 4661
Melbourne VIC 3000 Ref CCHM: 120039226

{Clint Hinchen: clint.hinchen@aar.com.au)

I, CLINTON QHARLES HINCHEN of Allens Arthur Robinson, 530 Collins Street, Me}boume, in the
State of Victoria, Lawyer, SAY ON OATH that:

1. | am a Partner of Allens Arthur Robinson. | have the care and conduct of this proceeding

on behalf of the plaintiff (ANZ).

2. Except where otherwise indicated, | make this affidavit from my own knowledge. Where |

depose to matters from information or belief, | believe those matters to be true.

3. I make this affidavit in support of the ANZ’s summens dated 5 December 2011, and the

orders sought therein, hamely that:

g
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32.  Given that ANZ (as.the secured creditor) is bringing this proceeding, | do not anticipate that
the Receivers, who were appointed by ANZ, will play any'substantive role in the
proceeding. | have read the letter dated 23 September 2011 from Mr Fung to the directors
of OIM#2 (as trustee of TOT#2) (the Receivers’ Letter) and understand that, subject to
reserving their right to be heard in respect of certain identified matters, the Receivers do not
intend to participate actively in the proceeding and will simply abide in its role as
stakeholder the Court's orders regarding the Net Sale Proceeds. Now produced and shown

to me and marked "CCH-12" is a true copy of the Receivers' Letter.

33. In my respectful opinion, it is appropriate that OIM#2 is separately represented in the
proceeding to ensure that it can make its own submissions to the Court in relation to its
rights to the balance of the Net Sale Proceeds (if any) after payment of ANZ's secured debt.
Based on the Receivers' Letter, | understand that, for this reason, the Receivers have
consented to the directors of OIM#2 representing the interests of OIM#2 for the limited

purpose of the present proceeding (notwithstanding the ongoing receivership).

Representation of the Growers

34, | am informed by Mr Bryan Webster of KordaMentha and believe that 156 Growers invested

in the Project.

35, | believe it is likely that, because of the number of Growers who invested in the Projects,
there will be considerable time and cost involved in locating and serving each of them. ANZ
therefore seeks an order that a representative of the Growers be appointed, pursuant to

rule 16.01(2) of the Supreme Court (General Civil Procedure) Rufes 2005 (Vic).

36.  As nofed in paragraph 29 above, in the Almond Land Rights Proceeding, Justice Davies
made a similar order appointing representative growers in that proceeding. Submissions
were made by, among others, different grower groups as to who should represent all the
growers: Mr. Butterfield and a number of other growers (represented by Clarendon

Lawyers) on the one hand, and Ms Kerree Bezencon and the TGG Almond Committee Inc

bz AD114396480 120039226 . @é{
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38.

39.
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(represented by Maurice Blackburn) on the other hand. Justice Davies decided thét
Clarendon i_awyers should have primary conduct of the proceeding on behalf of all the
growers in that proceeding. The 22 December 2009 Orders therefore included directions
that Mr Butterfield and certain other growers represented by Clarendon Lawyers be

appointed as representatives of all the growers in relation to the Almond Projects the

subject of that proceeding.

On 19 August 2011, | wrote to Clarendon Lawyers and Ms Kerree Bezencen on behalf of
the TGG Citrus Committee Inc. in reiation to the appointment of representative Growers in
the present proceeding (the 719 August 2011 AAR Letter). Inthe 19 August 2011 AAR

Letter, | stated, amongst other things, that:

(@) given that Clarendon Lawyers had acted for Grower representatives appointed by
Justice Davies in the Almond Land Rights Proceeding, that firm may also consider

acting for a representative Grower for the Project the subject of the present

proceeding; and

{b) given that the TGG Citrus Committee Inc. and Ms Bezencon had appeared and
made submissions in proceedings relating to the sale of the Solora property, they

may also have an interest in nominating a Grower representative for the Project the

subject of the present proceeding.

In the circumstances, in the 19 August 2011 Letter | requested that Cla.rendons Lawyers
and Ms Bezencon confer and seek to resolve their position on Grower representation in the
present proceeding as soon as possible and identify by the close of business on 26 August
2011 the person or entity they or their clients propese to be the representative Grower in

the proceeding. Now produced and shown to me marked exhibit "CCH-13" is a true copy of

the 19 August 2011 AAR Letter.

On 26 August 2011, | had a telephone conversation with Michael Fernon of Clarendon

Lawyers in relation to the 19 August 2011 AAR Letter. Mr Fernon stated on that call,
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‘ amongst other things, that while he was still due to discuss the position with Mr Tom May of
Herbert Geer, if neither Herbert Geer nor Ms Bezencon were to act for the representative
Grower in the present proceeding, Clarendon Lawyers would be prepared to do so upon

identification of an appropriate party to be the nominated representative.

40. On 12 Sép_tember 2011, | received a letter from Mr Tom May of Herbert Geer, whom |
understood to be acting on the instruction of Kerree Bezencon and the TGG Citrus
Committee, stating that it was his firm’s intention to act for the nominated Grower
representative in the present proceeding, subject to ANZ agreeing that its client was entitled
to be paid his or her reasonable costs out of the fund in which the Net Sale Proceeds are
currently held (the 72 September 2011 Herbert Geér Letter). Now produced and shown -

to me marked exhibit "CCH-14" is a true copy of the 12 September 2011 Herbert Geer

Letiter.

41, On 23 November 2011, | wrote to Herbert Geer (the 23 November 2011 AAR Letter) and

noted, amongst other things, that:

(a) ANZ understood that Mediterranean Olives Estate Limited (MOE), of which, Mr May
was at the relevant time the Managing Director, was approached by the TGG Citrus

Committee to become the replacement responsible entity of the Project,

(b) Mr May's involvement in the Project in his capacity as the Managing Director of
MOE at the relevant time will likely be a key matter for consideration, and the

subject of evidence, during the trial in the present proceeding;

(c) in light of the relevant case law and the Legal Professional Conduct and Practice
Rules 2005 (Vic) (Rule 13.4 in particular), in the circumsiances, ANZ was concerned
that the proper administration of justice would preclude Herbert Geer from acting on

behalf of the Grower representative appointed in the present proceeding; and

() having regard to:
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(i) ANZ's intention to apply for an order that the present proceeding and the
Liparoo and Yungera Rights Proceeding be heard and managed together,

and

(ii) the fact that Clarendon Lawyers represented each of the appointed Grower
representatives in the Almond Land Rights Proceeding (and continues to do

so for the purpose of the appeal of that proceeding),

in ANZ's view, from an efficiency and cost viewpoint, Clarendon Lawyers was
appropriately placed to represent the Grower representative appointed in the

present proceeding and it was in the interests of all the stakeholders that it does so.

42,  The 23 November 2011 AAR Letter requeste;i that Herbert Geer give consideration with Ms
Bezehcon to, amongst other things, the above matters and confirm in writing their position
onh Grower representation in the present proceedi-ng by the close of business on 28
November 2011. Now produced and shown to me marked exhibit "CCH-15" is a true copy

of the 23 November 2011 AAR Letter.

43.  On 24 November 2011, 1 wrote.to Clarendon Lawyers in relation to the appointment of a
Grower representative in the present proceeding and enclosed a copy of the 23 November
2011 AAR Letter (the 24 November 2011 AAR Letter). The 24 November 2011 Letter
requested confirmation by the close of business on 28 November 2011 that, in light of the
matters set out in the 23 November 2011 AAR Letter, Clarendon Lawyers were prepared to
act on behalf of a nominated Grower representative in the present proceeding. Now

produced and shown to me marked exhibit "CCH-16" is a true copy of the 24 November
2011 AAR Letter.

44.  On 28 November 2011, | received a reply to the 24 November 2011 AAR Letter from
Clarendon Lawyers in which, among other things, Clarendon Lawyers confirmed that,

subject to certain conditions, Robert and Elizabeth Bugden were prepared to be nominated

in the present proceeding as the representative Growers for the Project and that Clarendon
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Lawyers were prepared to act on their behalf (the 28 November 2011 Clarendon Lawyers

_Letter). Now produced and shown to me marked exhibit "CCH-17" is a true copy-of the 28

November 2011 Clarendon Lawyers Letter.

On 30 November 2011, | received from Herbert Geer a reply dated 25 November 2011 to '
the 23 November 2011 AAR Letter (the 25 November 2011 Herbert Geer Letter). The 25
November 2011 Herbert Geer Letter referred to the following two matters in support of

Herbert Geer's view that there was no impediment to Herbert Geer acting in the present

proceeding:

(a) in Herbert Geer's view, the parties to be opposed to ANZ in the present proceeding

will not call Mr May as a witness in the proceeding; and

(b) a letter dated 28 July 2010 from Mr May in his capacity as a director of MOE which
indicated that MOE did not have any documents that responded to a subpoena

which was apparently issued in an unidentified proceeding.

The 25 November 2011 Herbert Geer Letter also stated Herbert Geer's view that it was not
advisable to progress significantly the present proceeding until the appeal of the Aimend
Land Rights Proceeding was heard and decided. Now produced and shown to me marked

exhibit "CCH-18" is a true copy of the 25 November 2011 Herbert Geer Letter.

By letter to Herbert Geer dated 5 December 2011 (the § December 2011 AAR Letter), |

(amongst other things):

(a) set out, by reference to the two matters referred to in paragraph 45 above, why the
25 November 2011 Herbert Geer Letter provided no comfort that Herbert Geer's

proposal to act for the nominated Grower representative in the proposed Solora

Rights Proceeding would be in the best interests of the administration of justice;

, | %
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(b) in response to Herbert Geer's comment referred to in paragraph 46 above,
addressed why progressing the present proceeding as expeditiously as possible

was in the interests of all stakeholders;

(c) noted that the 25 November 2011 Herbert Geer Letter did not address at all the
observations in the 23 November 2011 AAR Letter to the effect that, from an
efficiency and cost viewpoint, it is in the best interests of all stakeholders that
Clarendon Lawyers represent the Grower representative appointed in the present

proceeding; and

(d) notified Herbert Geer that ANZ intended to issue the present proceeding imminently

and would provide Herbert Geer with a copy of the relevant Court documents.

Now produced and shown to me marked exhibit "CCH-19" is a true copy of the 5 December

2011 AAR Leiter.

Issues and future steps in this proceeding

48.

48,

50.

As stated above at paragraph 24, this proceeding raises the following primary issues:
(a) the Rights Issue;
(b)  the Valuation Issue; and

(c) how much (if any) of the Net Sale Proceeds ANZ, OIM#2 and the Growers are
entitled to receive. -

Following the appointment by the Court of Grower representatives for the Project the

subject of this proceeding, ANZ intends to put a without prejudice settlement proposal to

those representatives with a view to ascertaining if a compromise of the proceeding can be

reached which would be binding on all Growers, subject to the approval of the Court.

In these circumstances, subject to the outcome of the settlement proposal ANZ intends to

put to the Grower representatives, ANZ does not presently seek arders in this proceéding

5 L

bzrm AO114396480 120039226



IN THE SUPREME COURT OF VICTORIA AT MELBOURNE
COMMERCIAL AND EQUITY DIVISION

COMMERCIAL COURT
Listg ©
sCl2011 6606
BETWEEN
AUSTRALIA AND NEW ZEALAND BANKING GROUP LIMITED (ACN 005 357 522)
Plaintiff

and
QIM#2 PTY LTD (RECEIVERS AND MANAGERS APPOINTED} (ACN 112 691 997} AS
TRUSTEE FOR TIMBERCORP ORCHARD TRUST #2 AND ORS ACCORDING TO THE
SCHEDULE ATTACHED _

Defendanis

AFFIDAVIT OF CLINTON CHARLES HINCHEN
{(Solora Rights Proceeding)

Date of document: 5 December 2011
Filed on behalf off  The Plaintiff

Prepared by: :

Allens Arthur Robinson Solicitor code: 21455

Lawyers DX 30998 Melbourne

530 Collins Strest Tel 9614 1011 Fax 9614 4661

Melbourne VIC 3000 Ref CCHM:120039226

This is the exhibit marked 'GCH-13" now produced and shown to CLINTON CHARLES HINCHEN

ing this affidavit 6rf 5 December 2011.

ét the time of swe
Before me: / '
[
JONATHAN GUY JOSEPH - Exhibit "CCH-13"
of 530 Caollins Street, Melbourne _ _

An Austra\l?:utmomactmom Copy of the 19 August 2011 AAR

within the meaning of the Letter
Legal Protession Act 2004

L
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Allens Arthur Robinson

Date
From

To
Email

To

Emall

Copy To

Email

19 August 2011
Ciint Hinchen / Ben Rechter

Michael Fernon, Director, Clarendon Lawyers,
Melboume

Michael. Femon@clarendonlawyers.com. au
Kerree Bezencon, Gitrus-Commitiee Inc. Melbourne

keree@siger.com.au

Jane Sheridan, Partner, Amold Bloch Leibler,

-Melboume

jsheridan@abl.com.an

ABN 4T 702 545758

Level 27

530 Collins Street
Meboume VIC 3000
Australia

T 45130614 1014

F +61 3 8614 4661

Conrespondence
GPO Box 1776
Melbourna VIC 3001
Australia

DX 30889 Melboume

WWW.2ar.com,au

Confidential Email

Dear AII

T'mbercorp Securities Limited {In Liquidation) —
Supreme Court of Victoria Proceeding No. S Ci 2010 398

Please see attached.

Altach

Our Ref CCHM:BZRM:120039226
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Allens Arthur Robinson

19 August 2011
) . -'ABR- 47 70z 555 158
Michae! Fernon Kerreé Bezencon 530 Qol[imvsalltje?t
Director 953 Don Road ; o
flaﬂ-;;r;d_?on Lawyers © Healesville VIC 3777 : e
evel 1/ : T 16139614 1011
North Rliaﬂto . . F +61 3.9614 4661
525 Collins Strae , Corréspondartce
Melboume. VIC 3000 » ‘ aP0 B 1776
By Email By Email Melboume v;i;?,:%ﬁ
DX 30899 Meibourne
WWWw.aar.cont.au
Dear All

' Timbercorp Securities Limited {In Liguidation) —
Supreme Court of Victoria Proceeding No. S Cl 2010 398
We refer to the attached orders of Justice Davies made on 26 February 2010 in the above
proceeding (the Orders). Teims defined in the Orders also apply in this letter.
The Sale Contract settled on 8 April 2010. In accordance with paragraph 4 of the Orders, the Net
Sale Proceeds are curently being held by the Recelvers of OIM#2 in an interest bearing frust
aceount pending the hearing and determination by the court of a proceeding to determine which
person of persons have-any rights to all or any pait of the Net Sale Proceeds (the Solora Rights .
Froceedingj).
As you are aware, on 15 June 2011 the Honourable Justice Davies handed down judgment in
Supreme Court of Vietoria Proceeding No. SCI 2009 10899 (the Almond Land Rights
Proceeding), which is now the subject of an appeal by the represeritative growers in that
proceedlng
Our cllent, Australia and New Zealand Banking Group Limited (ANZ), propeses to comtience
imminently the Solora Rights Proceeding adopting substantially the same format and procedure
used in the Almond Land Rights Proceeding, namely, by issuing an Originating Motion seeking
declarations as to: '
{a) what, if any, righis the parties have to the Net Sale Proceeds held on trust by the Receivers

pursuant to paragraph 4 of the Orders; and

(b) how the Net Sale Proceeds ought to be distributed between the parties.

At the same tire as issuing the Originating Motion, or sherily thereafler, our client will also issue an
application by Summons (the Application) seeking, among other things, directions and erders for
the appolnimerit of representative growers to the Citrus Scheme pursuant to order 16 of the
Supreme Court (General Civil Procedure) Rules 2005 (Vic).

We note that Clarendon Lawyers represent thé Timbercorp Growers Group and acted fer
the representative growers appointed by Justice Davies in the Almond Land Rights

OurRef CCHM:BZRM:120039226
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Allens Arthur Robinson |

Proceeding. Accordingly, we expect that Clarendon Lawyers may also act for a Grower interested
in acling as the representative Grower for the Citrus Schemerthe subject of the Bolora nghts
Proceeding.-

We also noté that the TGG Citrus Committee Ine. and Ms Kerree Bezencon (represented at that
time, by Herbert Geer) appeared and made submissions in proceedings relating 1o the sale of the

- Solora properly and may also, therefore, have an interest in nominating a representahve Grower

for the Citrus Scheme the subject of the Solora Rights Proceeding.

In acsordance with the approach endorsed by Justice Davies inthe Aimond Land Righis
Proceeding, however, it appears fo us that having Growers represented by two sets of lawyers
would cause unnecessary duplication, delay and expense. Therefore, we suggest that you confer
and seek to resoive your position on Grower represeniation in the Citrus Scheme as soon as
possible. We ask that you identify by close of business on Friday, 26 August 2011 the personor
entity you or your clients propose to be the representative Grower in the Solora Rights Proceeding.

In the absence of agreement being reached, our client reserves the right to lssue the Application
and put forward its own submissions regarding the appolntment of a representative Grower for the
purposes of the proceeding. :

We look forward to hearing from vou,

Yours smcerely

Efint Hinchen Ben Rechter

Partner ] Senior Associate .
Clint Hinchen@aar.com.a , Ben.Rechier@aar.com.au
T+61 396138924 4’#51 35868138227

Copy to:

Jane Sheridan

Arnmold Bloch Leibler

Level 21

333 Collins Street
Melboume VIC 3000

By Email

bzrm AG117503109v3 120039226  19.8.2014 Page 3



IN THE SUPREME COURT OF VICTORIA AT MELBDURNE
COMMERCIAL AND EQUITY DIVISION
COMMERCIAL COURT

LISTE
S CI2010358

" INTHE MATTER OF TIMBERCORP SECURIT]ES LTD (N LIQUIRATION)

BETWEEN :

TIMBERCORP SECURITIES LTD (.[NLIQU]DATION) Plaintiffs
'CAN 092 311 469 IN ITS CAPACITY AS RESPONSIBLE
ENTITY OF THE 2005 TIMBERCORP CITRUS .

. PROJECT (ARSN 114 091 295}
and otbers acconding to the schedule attached

GENERAL FORM OF ORDER

JUDGE: . ’ " The Honourable .'hlsti'ce Davies‘

DATE MADE: 26 February 2010 '
ORIGINATING PROCESS: - Originating Process fled 29 Jamuary 2010
HOW OBTAINED: - At trial

ATTENDANCE: Mr: L Zweir, Solicitor with

Mr. O Bigos of Counsel for the Plaintiffs

Mi. D Shavin of Her Majésty’s Counsel with

Mr. D Gration of Counsel for Ms Bezencon and TGG
Citrus Commitiee Inc.

M. S Hopper of Coumnsel with

Mr. M Gelvin of Counsel for Mr Bugden

Ms. Harzis of Counsel for David Laurence McEvoy and
Paul William Xitk, as receivers and managers of OIMi#2
Pty 14d ATF Timbercorp Orchard Trast #2

OTHER MATTERS: OIM#2 Pty Ltd ACN 112 691 297 (Receivers and
' Managers Appointed) in its eapacity as tmstee for the
Timbereorp Crchard Trust #2 (OXM#2) has entered into
asaleandpmhasecoﬂtactmm@ectoflandknownas
“Solora” with Agoproperty Pty Ltd ACN 140.954. 8
and CostaBxchange Limited ACN 002 63598 (S,
Contract) which forms confidentiat e 3
the affidavit of David Lawrence McH
Jamuary 2010 (McEvoy Affidavit),

ORDTDCI0.00C .

——




- ER A .

L.

The receivers of OIM#2 ars David Lanrence McEvoy
end Paul William Kidk (Receivers).

'THE COURT ORDERS THAT:

Siger Super Services Pty Ltd as tiusice for the Kereg Tiust and TGQ Citrus
Committee Inc are to be joined as Defendants to thege proceedings.

The Second and Third Plainfiffis (in their capacity as Liquidators of the First Plaintiff)
are justified in procuring the First Plaiodff as responsible entity of the 2005
Timibercorp Citrus Project (ARSN 114 091 299) (Citrms Scheme) to terminaté or
surrender each relevant Grower licence and extingnishing all of the rights of Growers
(investors in the Citrus Scheme) in respect of ‘the assets the subject of the Sale
Coniract (Grower Rights).

The Second and Third Plaintiffs (in their caprcity as Kquidators of the First Pla:hhﬁ)
are justified in making, doing and executing such decuinents or things to give effect
to the extinguishment of all of the Grower Rights in order to-endble OIM#2 and the
Recmvexs to perform the Sale Coniract, . -

THE COURT ORDERS, DECLARES AND DIRECTS THAT:

4.

7.

Upon oomp]ctlon of any sale under the Sale Coniract the net proceeds of sdle (aﬂaar
payment of the Receivers' selling costs and expenses, reteitions (if any), the costs and
expenses of the Receivers teferable to the proservation and realisation of the assets the
subject of the Sale Contract, and the costs and expenses of the liquidators of the First
Plaintiff which arc to be reimbursed by the Receivers in.accordance with the Solora
Growet Rights Deed (as defined in the McEvoy Affidavif) (Net Sale-Proceeds) are to

‘be held by the Receivers of OIM#2 in an inferest bearing trust account with an

Australian bank (s defined in section 9 of the Corporations Act), pending the hearing
and determinetion by the Court of a proceeding to deteniine which person or persons
have any rights to all or any past of the Net Sale Proceeds, and to be held on trust for
the person or persons Who are able to establish such a right, or until firther order of

the Court.

Insofar as the Australia and New Zsaland Banking Gmup Limited has any rights to
the assets the subject of the Sale Contract, whether under its. securities over those
assets or otherwise, nothing in the release of those secyrities mpon completion of the
Salé Confract will prejudice those rights for the purposes of its claim to all or any part
of the Net Sale Proceeds. '

Insofar ag the Growers have any rights 10 the assets the subject of the Sa.le Centract

- "nothing in orders 2 and 3 above, or any action taken thereunder by the ‘Second and

Third Plaintiffs, will prejudice those rights for the pmposcs of their claim to all or any
part of the Net Sale Proceeds.

Exhibits DLM-6, DLM-8, DLM-9 and DLM-1¢ to ﬂle McEvoy
conﬁdenhai .

.o Y -
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Exbibit MAK-2 to the Affidavit of Mark Korda swor 8 February 2010 is kept
confidential. - o

9, Costs reserved.

DATE AUTHENTICATED: - 26 February 2010
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_ - $CI2010398
TIMBERCORP SECURITIES LIMITED (IN LIQUIDATION) (ACN 092 311 469)

IN ITS CAPACITY AS RESPONSIBLE ENTITY OF THE 2005 TIMBERCORE
CITRUS PROJECT {ARSN 114 091 259) .

| First PlaiutifT
" MARK ANTHONY KORDA |
Second Plaintiff
LEANNE KYLIE CHESSER o
B Third Plaintife




IN THE SUPREME COURT OF VICTORIA AT MELBOURNE
COMMERCIAL AND EQUITY DIVISION

COMMERCIAL COURT :
: ' Liste D
SCl2011  b&OL
"BETWEEN _ |
AUSTRALIA AND NEW ZEALAND BANKING GROUP LIMITED (ACN 005 357 522)
) ' Plaintiff
and
. OIM#2 PTY LTD (RECEIVERS AND MANAGERS APPOINTED) (ACN 112 691 997) AS
TRUSTEE FOR TIMBERCORP ORCHARD TRUST #2 AND ORS ACCORDING TO THE
SCHEDULE ATTACHED '
Defendants

AFFIDAVIT OF CLINTON CHARLES HINCHEN
(Sciora Rights Proceeding)

Date of document. 5 December 2011
Filed on behalif of: The Plaintiff
Prepared by:

Aliens Arthur Robinson Solicitor code: 21455
Lawyers : DX 30998 Melbourne

. 530 Collins Street Tel 9614 1011 Fax 9614 4661
Melboume VIC 3000 Ref CCHM:120038226

This is the exhibit marked 'CCH-14' now produced and shown to CLINTON CHARLES HINCHEN

at the time of sweaqing this affidavit on 5 December 201 1.
Before me: /
[ 174

JONATHAN GUY JOSEPH Exhibit 'CCH-14]
of 530 Collins Strest, Melboume :
Victoria 3000 Copy of the 12 September 2011
A aiin:the meaning oftha - Herbert Geer Letter
Legai Profession Act 2004




herbertgeer

Your Ref:
Our Ref: AHM b 03 9641 8917
Writer: Tom May - Pariner F 03 9642 4435

Email: tmay@berberigeer.com.au

Allens Arthur Robinsen
Level 27

530 Collins Street
MELBOURNE VIC 3000

Atfention: Mr Clint Hinchen
Dear Sir

Timbercorp: Solora: 2010/358

12 September 2011

We refer to a telephone conversation earlier today between Mr May of our- office and Messrs

Hinchen and Rechter of your office.

We confirm that it is our infention to act fer “representative growers” in the above matter. We

confirm that we do not expect to act for any party in matter 2005/10382.

However, we also confirm that our agreement to act set out above js conditional upon your
clients agreehiy that our clients are to be entitled to be recompensed their reasonable costs
out of the Fdnd into which the proceeds of the sale of the Solora asset has been placed.

We look onﬁard to receiving your response in the immediate future.

. Winne Melboum& ,Law an of the Year

Australasian Legal Business Law Awards 2011

Melbourne Sydney Brisbane level 20/385 Bourke Siee
Melbaurme VIC 3000

Bris_Docs LE MIN 5852091 v1 Si@ﬁ)oﬁgx 524 Melbourne VIC 3001

Telephone: +61 3 9670 6123
Focsimile; +6) 3 9570 5670
wwiw. hetbengeer.com.oy
ABN 21 228 101 6B4



IN THE SUPREME COURT OF VICTORIA AT MELBOURNE
COMMERCIAL AND EQUITY DIVISION

COMMERCIAL COURT
‘ ListE D

8Ci2011  bLOG

BETWEEN

AUSTRALIA AND NEW ZEALAND BANKING GROUP LIMITED (ACN 005 357 522)
' Plaintiff

and

OIM#2 PTY LTD (RECEIVERS AND MANAGERS APPOINTED) (ACN 112 691 997) AS
TRUSTEE FOR TIMBERGORP ORCHARD TRUST #2 AND ORS ACCORDING TO THE
SCHEDULE ATTACHED

Defendants

AFFIDAVIT OF CLINTON CHARLES HINCHEN
(Solora Rights Proceeding)

Date of document. 5 December 2011
Filed on behalf of:  The Plaintiff
Prepared by:

-Allens Arthur Robinson Solicitor code: 21455

Lawyers DX 30999 Melbourne

530 Collins Street Tel 9614 1011 Fax 9614 4661
Melbourne VIC 3000 Ref CCHM:120039226 .

This is the exhibit marked 'CCH-15' now produced and shown to CLINTON CHARLES HINCHEN

at the time of SWCF&]VH 5 December 2011.
Before me: v/ . //>

ONATHAN GUY JOSEPH . :
o}lsab Collins Street, Melboume Exhibit 'CCH-15
o ol Practifioner
An Australi
il mmgﬂm.ng pr Copy of the 23 November 2011
Legai Profession Act 2004 AAR Letter
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Allens Arthur Robinson '

Date 23 November2011 : ' [ ——,

—_ : Lavel 27
From Clint Hrmchen ! Jonathan, Joseph 530 Collins Stroet
To Torn May, Pariner, Herbert Geer Lawyers, Melbourne . Melboume m
. : T 6139614 1014
Email imay@herbertgeer.com.au F +613 9614 4661
. .
GPO Box 1778
Melboume VIC 3001
Australia
DX 30999 Melboume
WA BBI.COmM.AU
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Py Emall ~ . e 5 1776
Australia
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Dear Sir WWW,B8.COM, AL

Tmbercorp Securitias Limited (in quuldahon) -

Proposed Solora Rights Proceeding

We refer to our previous correspondence in relation to the issue of Grower representation in the
proposed Solora Rights Proceeding and to the various messages we have left with your office over
the |ast few days seeking to arrange a call with you to discuss various matters in this regard.

-iaackground
1. By fetter fo Clarendon Lawyers and Ms Kerree Bezencon dated 19 August 201 1, we'
-stated, amongst other things, that:

{(a) our client, Ausiralia and New Zeatand Banking Group Limited (ANZ), propesed to
' commence the proposed Solora Rights Proceeding;

“(b)  atthe same time as issuing the Solora Rights Proceeding, or shortly thereafter.
ANZ wauld issue a summons seeking, amongst other things, orders that:

{i in accordance with rule 16.01(2) of the Suprems Court (Gensraf Civil
Procsdure} Rufes 2005 (Vic), a nominated Grower be appointed as the
representative of the Growers In the 2006 Citrus Scheme the subject of the
Solora Rights Proceeding; and

(i  the parson appoirﬂed as the Grower mpreseﬁtative be joined to the Solora
Rights Proceeding pursuant to rule 9,02 or rule 8.08(b) of the Supreme
Court (General Civil Procedure} Rules 2005 (Vig);

{c)  giventhat Clarendon Lawyers represents the Timbercorp Growers Group and
acted for the Grower representatives appointed by Justice Davies in the Almond .
Land Rights Proceeding, that firm may also act for a Grower interested in acting as
the Grower representative for the 2005 Citrus Scheme the subject of the proposed

Solora Rights Proceeding;
(d)  given that the TGG Citrus Commiltee Inc. and Ms Bezencon appeared and made

submissions in proceedings relating to the sale of the Solora property, ::gr::t

they may also have an interest in nominating a Grower representative for Bejing 1P
L'i"&'i; Hink City
Hong Kong
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the Citrus Scheme the subject of the proposed Solora Rights Proceeding; and
{e) in the circumstances, we requested that, in order to avoid the unnecessary
duplication, delay and expense of having two sets of lawyers representing the
Growers’ interests in the Solora Rights Proceeding, Ms Bezencon and Clarendon
Lawyers confer with a view to resolving the position of Grower representation in the
- Solora Righis Proca-edmg B8S 5000 as posslble

On 26 August 2011, we had a telephone conversation with Michael Fernon of Clarendon
Lawyers in relation to our letter dated 18 August 2011. Mr Femmon stated on that call,
amongst other things, that while he was still due to discuss the position with you, if your
firm/Ms Bezencaon were not to take on the representative role for the 2005 Citrus Scheme

" In the Solora Rights Praceeding, Clarendon Lawyers would be prepared to do so upon

Identification of an appropriate party to be the nominated representative.
On 12 September 2011, we received a latter from you in which you confirmed your fir's

" intention 1o acl for the nominated Grower representative in the proposed Solora Rights

Proceeding subject to ANZ agreeing that your client is entitled to be paid his or her
reasonahle costs out of the fund in which the proceeds of the sale of the Solora assets are
currently being held.

ANZ's intention to issue the Solora Rights Proceeding
4.

Matters have progressed to the point where ANZ now intends to issue the Solora Rights
Proceeding imminently and seek orders for the appointment of a Grower representative to
represent the Growers in the 2005 Citrus Scheme.’

In light of the following common features between the proposed Solora Rights Proceeding
and the propesed Liparoc and Yungera Rights Proceeding, ANZ also proposes to apply for
an order, at or shortly after the time of issuing the Solora Rights Proceeding, that thesa two
proceedings be heand and managed together;

(@) both proceedings will address similar issues to those before the Court in the-
Atmond Land Rights Proceeding and the subject of Justice Davies' judgment dated
25 June 2011 in that proceeding;

{b) both proceedings will be determined by reference o scheme and related
documentation which is similar in content and structure;

{c) Timbercorp Securities Limited {TSL) was the same responsible entity for each of
the Schemes the subject of the two proceedings; and

(d) having regard to the Almond Land Rights Proceeding, there Is likely to be an

investigation required at trial in each of the two proceedings of the status and
ongoing viability of each of the Schemes the subject of the two proceedings.

Legal representation of nominated Grower ropnsantathio

6. Against the above background, ANZ has given further consideration since September 2011
to the question of legal representation for the nominated Grower representative in the
Solora Rights Proceeding.

7. In this context, ANZ understars that Mediterranean Ofives Estate Limited (MOE), of which
yoi) were at the relevant time the Managing Director, was approached by the TGG Citrus
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10.

1.

12.

Commitiee to become the replacement responsible entity of the 2005 Timbercorp Citrus
Scheme (the subject of the Solora Rights Proceeding) In lieu of TSL. ANZ also
understands that certain resolutions were put to growers in the 2005 Citrus Scheme at the
meeting of growers on 25 February 2010 including that TSL be removed as responsible
entity of the scheme and TSL be replaced by MOE as the new respensible entity. Both
resokitions were purportedly passed at the meeting, :

ANZ notes in this regard that, in the Aimond Land Rights Proceeding, the managing
director of the proposed replacement responsible entity for the Schemes the subject of that
proceeding gave evidence (and was cross-examined on that evidence) about the basis on
which his company was prepared to assume the responsible entity role for those schemes.
Indeed, this Issue, which went to the viabllity of the Scheimes and therefore to questions of
valuation, was of central prominence in the trial of the Akmond Land Rights Proceeding. By
analogy, it would seem likely that the issues arising in the Solora Rights Proceeding will
include the viability of the 2005 Citrus Scheme, proposals to restructure the Scheme and
the terms on which entities were prepared to become the temporary/permanent
responsible entity of that scheme.

In mis.bontext, your invalvement in the 2005 Citrus Scherne in your capacity as the
Managing Director of MOE at the relevant time will likely be a key matter for consideration,
and the subject of evidence, in the proposed Solora Rights Proceeding.

Our review of the relevant case law and the Legaf Professional Conduct and Fractice
Rules 2005 {Vic.) (Rule 13.4 in pamcular) suggests that it is inappropriate for a lawyer, ora
pariner or employee of that lawyer, to act in a proceeding if there is reason to befieve that
the lawyer will ba required fo give evidence material to the determination of contested
issues before the Court. In particular, the Court will be concemed with the likelihood of the
lawyer being called as a witness on a material contentious matier, and its impact on the
integrity of the trial process and the administration of justice.

In the circumstances, ANZ is concemed that the proper administration of justice would
preclude Herbert Geer from acting on behalf of the Grower representative appointed to

. represent the interests of the Growers in the 2005 Citrus Scheme for the purpose of the

Solora Rights Proceeding. Itis also, for obvious reasons, concemed to avoid a situation
where a solicitor who had been acting for a Grower representative was obliged to withdraw
part way through the proceeding.

Further, having regard to the malters set out in paragraph 5 above and, in particuler the

fact that Clarendon Lawyers represented each of the appointed Grower representatives in

the Almond Land Rights Proceeding (and continues to do 5o for the purpose of the appeal
of that proceeding), it seems to ANZ that, from an efficiency and cost viewpoint, Clarendon
Lawyers is appropriately placed to represent the Grower representative appointed in the
Solora Rights Proceeding and that it is in the interests of all stakeholders that it does so.

In the circumstances, we are instructed to request that you give consideration with Ms Bezencon to
the matters contained in this letter and revert to us in writing by the close of business on Monday,
28 November 2011 in relation to your firm's position. This letter and your reply will be produced to
the Court on the return of ANZ's application for the appointment of a Grower representative for the
2005 Citrus Scheme for the purpose of the proposed Solora Rights Proceeding.
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We look forward $o hearing from you,

" Yours sincerely

Clint Hinchen Jonathan Josoph

Pariner- ~ Senior Associate
ClintHinchen@aar.corn.au : Jonathan.Jose, aar.cont.au

T +61 3 9613 8924 T 451 35613 8663

»
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IN THE SUPREME COURT OF VICTORIA AT MELBOURNE
. COMMERC!AL AND EQUITY DIVISION ‘

COMMERCIAL COURT .
ListE D
SCH2011  LLo6

BETWEEN 7
AUSTRALIA AND NEW ZEALAND BANKING GROUP LIMITED (ACN 005 357 522)

Plaintiff
and
OIM#2 PTY LTD (RECEIVERS AND MANAGERS APPOINTED) {ACN 112 691 997) AS
TRUSTEE FOR TIMBERCORP ORCHARD TRUST #2 AND ORS ACCORDING TC THE
SCHEDULE_ATTACHED

Defendants

AFFIDAVIT OF CLINTON CHARLES HINCHEN
(Svlora Rights Proceeding)

Date of document. 5 December 2011
‘Filed on behalf of.  The Plaintiff
Prepared by:

Allens Arthur Robinson Solicitor code: 21455

Lawyers DX 30999 Melbourne

530 Collins Street Tel 8614 1011 Fax 9614 4661
Melbourne VIC 3000 : Ref CCHM:120039226

This is the exhibit marked 'CCH-16' now produced and shown to CLINTON CHARLES HINCHEN

at the time of sweaying this affidavit gn 5 December 2011,
Before me: //ﬂ \/

ONATHAN GUY JOSEPH e ,

o}lsab Collins Strest, Melboume Exhibit 'CCH-16
~ Victora 3000
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Date 24 November 2011 . ' AN AT 712595750
From Clint Hinchen / Jonathan Joseph - 530 Colins Sirest
To Michael Fernon, Direcior, Clarendon Lawyers, " Ausiraka
. Melboume ] - T +61 39614 1011
. F +613 9614 4681
Emall  Michael Femong@clarendonlawvers com au Cormpspondence
- : . GPOBox 1776
Melboume VIC 3001
- Auvstralia
DX 300539 Melboume
WWW. aar.cdim.au
Confidential Email
Dear Mr Femon
Timbercorp Securities Limited {In Liquidation) —
Proposed Solora Rights Proceeding -
Please see attached. .
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24 Novermnber 2011
: ABN 47 702 535 758
Michael Fernoh . " ool 27
Director : : 530 Collins Street
Clarendon Lawvers . Melboume VIC 3000
Norin R : 1-+51396m;i:
' g:g?:g:ﬁ,?sm F +613 9514 4661,
Melboume VIQ 30060 : . -m
i Melbourna YIC 3601
By Email - elbourna -
- DX 230999 Melbourne
Ww.aar.com.au ¢
. Dear Mr Femon

T‘mbercorp Securities Limited (In Liquadatuon) {TSL) -
Proposed Solora Rights Proceeding -

_As you know, we act-on behalf of Australia and New Zealand Bankmg Group Limited (ANZ).

We refer to our letter dated 19 August 2011 in relation to the issue of Grower representation in the
proposed Solora Righls Proceeding and to our telephone conversation with you on 26 August 2011
in this regard.

Buring our discussion on 26 August 2011, you stated, amongst other things, that while you were
still due to discuss the position with Tom May of Herbert Geer, if his fim/Ms Bezencon were not ta
take on the representative role for the 2005 Citrus Scheme in the proposed Solora Rights
Proceeding, your firm would be prepared to do so upon identification of an appropriate party to be
the nominated representative, )

We now enclose for your consideration a letter from us to Herbert Geer dated 23 November 2011
which (amongst other things):

{a) sets out the relevant background matters in relation to the issue of Grower representation
in the proposed Solora Rights Proceeding; : :

{b) .  confinms ANZ's intention to issue the proposed Solora Rights Proceeding imminentiy; and

(c) note.sa number of additional considerations concerning the issue of legal representation
for the nominated Grower representative in the proposed proceeding.

We are yet to receive a reply from Herbert Geer to this letter.

In light of the matters set out in our letter to Herbert Geer dated 23 November 2011, we seek your
written confirmation as soon as possible, and by no later than the close of business on Monday, 28
November 2011, that your firm is prepared to act on behalf of a nominated Grower represéntative
in the proposed Solora Rights Proceeding subject to that Grower representative being entitied to be
Bangiok

paid his or her reasonable costs out of the fund in which the prooeeds of the sale of the . Beijing
Solora assets are cumently being held. el
: 3";; Minh £ity
Hong Kong
Jakarta
Melboumne
Qur Ref CCHM:BZRM;: 120039225 i Perth
Phnom Penh
Foit ioresby
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In anticipation that your firm is prepared to act for a nominated Grower representative, we have

contacted Amold Bloch Leibler, the solicitors for the Liquidators of TSL, with 2 request that their

clients identify a person who might be prepared to act as a Grower representative of the relevant

scheme. .

Please note that this letter and your reply will be produced to the Court on the return of ANZ's

" application for the appbintment of a Grower representative for the 2005 Citrus Scheme for the
purpose of the Solora Rights Proceeding. :

We look forward to hearing from you.
* Yours sincerely
CIInt Hinchen Jonathan Joseph: -
Partner Senior Assoclate
Clint Hinchen{@aar.com.au Jonathan Joseph@aar.com.au
T+61 3 9613 8924 T +61 3 9613 8663

fxim AD119427004v1 1200239226  24.11.2011 . Paana



B iy e sy e e

Alisns Arthur Roblnsm-%

23 November 2011
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From  ClintHinchen / Jonathan Joseph B0 Colios Brest
To - Tou May, Partner, Herbest Geer Lawyers, Meboume Mebicums VIC 2o
. : T 481 39614 1011
Emal snay&herberigeer.com.au F 381 39814 4061
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23 Neverrber 2011
’ - ABNAZ Yxt b TR
Mr Tom May o mm‘ﬂdﬁ
lmlltﬁoer . : - ) Malbourne VIC 3000
Lewel 20 T +62 39514 1011
mm% - ' F+£1 5 5614 4561
- vie S0 Bex 1778
By Emalt ‘ Whaibourne VI 5001
 Aaxialle
DX 39999 Metbourne

Thmbercorp | Su:urhhc Limited {in Uquidaﬂon) -
Proposed Solora Rights Proceeding
Werdubowpmbusmmpondumlnrdabonbmaiumof&mmpmumum in the

" propossd Solora Righls Procasding and fo the vanous messages wa have lelt with your office over

the last fow days seeking to amange a cail with you to diacuss various metters in this regard.
Background
1. wmbcmmnwmmmwmmmzm we
stated, amongst other things, that.
{a) mrdui.mmhmwuzwmaankimerwpmmm,mmb
* - commence the proposed Solora Rights Procaeding;
{t)  atthe samalime as lssuing the Solora Rights Procsading, or shortly thersafter,

ANZ would issue 2 stmmons seeking, amongst other things, orders that:

)] in accordance with rule 18.01(2) of the Supreme Court (General Civl
Procadure) Ruips 2005 (\Vic), & nominated Grower be appointsd as the
representstive of the Growers In the 2005 Cilrus Scheme the subject of the
Solora Rights Proceeding; and :

{ih  the person sppointad ax the Growe! representative be joined to the Solora

Mhﬁmﬂummwmhnmamhsm)ofuu&:pmm
Court {General Civk Procedure) Rules 2005 (Vio):
{© gmmcmwmmarmmpammpam
weted for the Grower represaniatives appointed by Justice Davies in the Almond
Land Rights Proceoding, that finm may also act for a Grower Interosted in acting as
ihe Growsr represantalive for the 2005 Citnis Scheme the subject of the propoeed
Solora Rights Procesding; .
(d  given that the TGG Clrus Committee Inc. and Ms Bazencon appeared and mads

submissions in proceedings relating fo the sals of the Solora property, ”..1-'..
they may also huve an Interest in nominating a Grower representative for Bajing 1
it o Oty
Hoag Kerg
Joherte
_ Walbarne
- Our fool BZRM 120000220 'ﬂm:'m
. Fort Moresty
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ummnwumw&mmmm

(@ hmmmwmahadammﬂnm
duplication, delsy and expense of having two sels of lawysrs represanting the
mmnmsomaummmmnmmm
mmm:mmmmpmrﬂondsrmmmmmmo
Solora Rights Proceeding 85 8000 45 poasible.

On 26 August 2011, we had a telephana convarsation with Michael Fernon of Clarendon
Lawyars in refation io our letter deted 19 August 2011. Mr Femon stated on that call,
amongst other things, that while he was still dbe t0 discuss the position with you, if your
fim/Ms. Bazencon were not to take on the representative rola for the 2005 Clinis Scheme
In the Solora Righis Procesding, Clarendon Lawyers woukl be prepared to do 30 upon
kentification of an appropriste party 1o be the nominated representative.

0n 12 Seplamber 2011, we received a ketisr from you in which you confirmed your fim's

mnmhmommmmmwmm
Proceading aubject to ANZ agresing that your chent is entitied to be paid his or her

reasonsbis costs aut of the fund In which the proceeds of the sais of the Solora sesels aré -

currsntly being held.

ANZ's Intention to iseue the Solora Rights Procesding

4,

Miatters have piogressed bﬁnmwmanEmmbmmaSMtha-
Prooseding imminently and seek orders for the appointment of a Grower representative to
represent the Growers In the 2005 Cltrus Scheme.

mmdmmmmmmmmmmmm

and the proposed Liparoe snd Yungera Rights Proceeding, ANZ aiso proposes to apply for
ah order, aammmumdmnmmnwnmmmmm

proceadings be heard and managad bogether:

(@) both proceedings will address similar issies io thoss before the Courtinthe
Amond Land Rights Procesding and the subject of Sustice Davies' judgment dated
26 June 2011 In that pmceeding; .

. ()  both procesdings wil be detsrmined Ly referance Io scheme and ralatad

documentation which Is simitar in content and structure; .
{&  Timbercorp Securiies Limited (FSL) waa the same fesponsibie entity for sach of
the Schemes the subject of the two procesdinga; and
{d} having regard to the Almond Land Rights Proceecding, there I3 likely to be an

investigation required at lrial in epch of the two proceedings of the etatus and
umhgvhbmtydumofhmuﬁnmb;euofmahnopmedmsp.

Legal representation of nominated Growar representative

8.

‘Against the above background, ANZ has given further consideration since Septermber2011

mmwmdbgﬂmﬁﬁonf«hmﬁmbd@mrwm inthe
Solora Rights Proceeding.
In this context, ANZ undermstands thet Mediterranaan omr—:mmm {MOE), of which

yoir were at the refevant time the Managing Director, was approached by the TGG Citrus

Slen AMANAEYTILA AMNEYME 20 44 WH4A - [ I
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10,

12

1.

Commities in bacome the replacement rasponsibie entity of the 2005 Timbercorp Cirus
Scheme (the subject of the Solora Rights Proceeding) kn Beu of TEL. ANZ also
vnderstands that cortoln resolutions wore put to growers in the 2005 Cirus Scheme at ths
méeting of growsrs on 25 Februsry 2010 including that TSL be removed as responsibie.
entily of the acheme and TSL be replaced by MOE as the new responsible sntity. Both
meolutions wers purportedly passed at the meeting, _

ANZ notes In this regard thet, in the Almond Land Rights Pioceeding, the managing
director of the proposad repkacement responsible entlty for the Schemes the subject of that
procesding gave evidence {and was cross-axamined on that evidenco) about the bas!s on

- which his company was prepared to assume the responsible entity role for thoss schames,

indead, this issue, which went to the viabliity of the Schomee and tharefore 1o questions of
valuation, was of central promsinence in the trial of the Almond Land Rights Procasding. By -
WumMmmmmammhmeMomRmpmmwm '
include s viabilty of the 2005 Cltrus Scheme, propoesls to restruchire the Scheme and
the tems on which eniities were prepared to become the temporarypermanent
responsible entity of that schame.

In this context, your Involvement In the 2003 Citrus Scherne in your capacity as the

- Managing Direcior of MOE at the mejevant time will likely be a key matier for congideration,

and the subjact of evidance, In the proposed Solora Righis Proceeding.

. O roview of iha relevant case law and the Logal Professionsl Conduct and Practice

Rules 2005 (Vic.) (Rule 13.4 in particuler) suggests that k Is inappropriste for a lawyer, ora

paviner or employee of that kwyer, to acl in a proceeding if there is reaeon to believe that’

the lawyer will B required to give aviience material i the determination of contested

issues before the Court. Inpmlcuhr the Cout will ba concemed with the likelhood of the

lawerbeimcﬂhdasaﬂbnumamahﬂdmruﬁomm and s lmpact on the
Integrity of the tris} process and the adriniatration of justics.

In Ihe circumstances, ANZ is concemed thet the proper adminlatration of justica would

preciude Herbert Goer from acting on behalf of the Grower representative eppointad ic

. represant the interesis of the Growers In the 2005 Clirus Scheme for the purpose of the

Sclora Rights Proceeding. 1t Is also, for obvious reasons, concemned to avoid a situation
‘where a solicitor who had been acting for a Grower represantative was obligod o withdraw
part way through the procesding.

Furthér, having regard o the matiers set out in paragraph 5 above and, in particular the
fact that Clarandon Lawyers ropresentad sach of the appointss Grower representatives kn
the Almond Land Rights Proceeding (and continues to do so for the purpose of the appeal
of that proceeding), & seems to ANZ that, from an efficiency and cost viewpoint, Clarendon
Lawyers is appropriately placed to represant the Grower representative appointed Irs the
Solora Rights Proceeding and that itis in the interests of all stakehoiders that It doss 0.

_ Inthe circumatances, we are Instruciad to request that you glve considerstion with Ms Bezencon to
the matiers contained in this letter and revert to us in wriing by the close of business on Monday,
28 Novernber 2014 In relation 1o your firm's posRion. This letter and your reply will be produced o
the Court on the return of ANZ's appfication for the appointment of a Grower representative for the
2005 Citrus Scheme for the purpose of the proposed Sokora Rights Procesding.
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" We Jook forward to hearing from you.

Yours sincorely

Clint Hinchen , g Jonsthan Jossph
Partner _ Seniorm
T +813 9813 5924 . T+613$138883
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BETWEEN

-AUSTRALIA AND NEW ZEALAND BANKING GROUP LIMITED (ACN 005 357 522)

Plaintiff

and

OIM#2 PTY LLTD (RECEIVERS AND MANAGERS APPOINTED) (ACN 112 691 997) AS
TRUSTEE FOR TIMBERCORP ORCHARD TRUST #2 AND ORS ACCORDING TO THE

.SCHEDULE ATTACHED

Defendants

AFFIDAVIT OF CLINTON CHARLES HINCHEN
(Solora Rights Proceeding)

Date of document: 5 December 2011
Filed on behalf of:  The Plaintiff
Prepared by:

Allens Arthur Robinson Solicitor code: 21455

Lawyers DX 30999 Melbourne

530 Collins Street Tel 9614 1011 Fax 9614 4661
Melbourne VIC 3000 Ref CCHM:120039226

This is the exhibit marked 'CCH-17" now produced and shown to CLINTON CHARLES HINCHEN

at the time of sﬁ(mg this affi dav on 5 December 2011,

Before me: /

JONATHAN GUY JOSEPH __
of 530 Gollins Street, Melboume Exhibit '"CCH-17"
Victoria 3000

An\:i‘t]t?itr:a It‘:: nljnz%ar:i:gmo? thc;n" Copy of the 28 November 2011

Legal Profession Act 2004 Clarendon Lawyers Letter
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; . : Level 77 Rialto North Tower T 03 8681 4400 F 03 8681 4499
C la r endo n . ) 525 cgilius Street Melbourne www.clarendonlawyers.com.as
LAWYERS | Wcton?SDOOAusualla_ ABN 43 704 593 247

28 November 2011 ’ ' Our Ref: MIF-MIF:1000126

Clint Hinchen _ Jonathan Joseph

Allens Arthur. Robinson Allens Arthur Robinson

530 Collins Street . 530 Collins Street

MELBOQURNE VIC 3000 ’ MELBOURNE VIC 3000

By email: Clint.Hinchen@aar.com.au . By email: Jonathan.Joseph@aar.com.au

Dear Clint and Jenathan

Timbereorp Securities Limited (In liquidation)
Proposed Solora Rights Proceeding

We refer to your letter of 24 November 2011.

- We confirm that we are prepared to act on behalf of the nominated grower representative in the proposed
Solora rights proceedings, subject to that grewer representative being entiled te be paid his or her reasonable

- costs out of the fund in which the proceeds of the sale of the Solora assets are currently being held on the same
basis as in the Almond Land almond apportionment case. -

The names of the representatives are: Robert and Elizabeth Bugden and Bugden Family Personal
Superannuation Fund of 44 Arthur Circle, Red Hill, ACT, 2603, who are joint investors in the 2005 scheme.

Yours faithful

. ichael Fernon
<+ Director

Direct Tel: 03 8681 4419 .
Email; michael. fernon@clarendonlawyers.com,au

GARDO1_1000126_013.doc



IN THE SUPREME COURT OF VICTORIA AT MELBOURNE
COMMERCIAL AND EQUITY DIVISION

COMMERCIAL COURT
. List® D

SCI2011  bbkOb

BETWEEN

AUSTRALIA AND NEW ZEALAND BANKING GROUP LIMITED (ACN 005 357 522)
' Plaintiff

and

OIM#2 PTY LTD (RECEIVERS AND MANAGERS APPOINTED) (ACN 112 691 997) AS
TRUSTEE FCR TIMBERCORP ORCHARD TRUST #2 AND ORS ACCORDING TG THE

SCHEDULE ATTACHED
Defendants

AFFIDAVIT OF CLINTON CHARLES HINCHEN
(Solora Rights Proceeding)

Date of document: 5 December 2011
Filed on behalf of:  The Plaintiff

Prepared by:

Allens Arthur Robinson Solicitor code: 21455

Lawyers " BX 30999 Melbourne

530 Collins Street Tel 8614 1011 Fax 9614 4661
Melbourne VIC 3000 Ref CCHM:120039228

This is the exhibit marked 'CCH-18' now produced and shown to CLINTON CHARLES HINCHEN

at the time of svﬁ‘m‘ this afﬁdavwm 1. _
Before me: ' '
L

JONATHAN GUY JOSEPH Exhibit '"CCH-18"
of 530 Coliins Street, Malbourne )
A Austcalion Lo, Practhiener Copy of the 25 November 2011

within the meaning of the Herbert Geer Letter
Legal Profession Act 2004

<&



herbertgeer

Your Ref: .

Our Ref: AHM : D 03 9641 3817

Writar: Tom May - Partner . F 03 5542 4435 :

Erma¥: tmay@herbarigeer.com.au : ' 25 November 2011

Allens Arthur Robinson
Level 27

530 Collins Street
MELBOURNE VIC 3000

Attention: Mr Hinchen

Dear Sir

Timbercorp Securities Limite& (In Liquidation) : Solora
We refer to your letter of 23 Névember 2011.

We understand that in the Aimond Land Righte Proceeding the Managing Director of a
proposed replacement Responsmle Entity was called as a witness by parfies cpposed to
you. it is our view that in any Solora proceedmg the parties opposed fo you will not call Mr
May as a witness.

In this context, we refer to a letter dated 28 July 2010 from Mr May in his capacity as a
director of Mediterranean Olives Estate Limited to the effect that the company did not have
any documents that responded to the Subpoena which was issued in that proceeding

Accordingly, we are of the view that there s no impediment to us acting.in that procseding.

We note that‘you have thus far ignored the third paragraph of our letter to you dated 12
September 2011 in which we confirm that our agreement to set out in that letter is conditional
upen your clients agreeing that our clients are to be entitled to be recompensed their
reasonable costs out of the Fund into which the proceeds of the sale of the Solora asset

have been placed.

We also understand that the appeal from the first instance decision in the Aimond Land Right
matter is proceeding and is likely to be heard by the Court of Appeal sometime towards the
middle of 2012. in these circumstances, we are of the view that it woukl nat be wise to move
very far in relation to Solora until that appeal has been heard and decided.

We currenﬂy are in a position to provide you with the details of an appropriate representatuve

Melbourne Sydney Brisbane level 20/385 Bourke Sireet Telephone: +61 3 9670 6123
Melboume VIC 3000 Focsimile: 461 3 0670 5670
GPO Box 524 Melbourne VIC 3001 www.herbenigeer com.au

firle Neara ) S2ALARMIN FA0RAY w4t



-IN THE SUPREME COURT OF VICTORIA AT MELBOURNE
COMMERCIAL AND EQUITY DIVISION

COMMERCIAL COURT
Listk T

" 8Cl2011 660k

BETWEEN

-AUSTRALIA AND NEW ZEALAND BANKING GROUP LIMITED (ACN 005 357 522)
Plaintiff

and

OIM#2 PTY LTD (RECEIVERS AND MANAGERS APPOINTED) (ACN 112 691 997) AS
TRUSTEE FOR TIMBERCORP ORCHARD TRUST #2 AND ORS ACCORDING TO THE |

.SCHEDULE ATTACHED ‘
Defendants

AFFIDAVIT OF CLINTON CHARLES HINCHEN
{Sclora Rights Proceeding)

Date of document: 5 December 2011
Filed on behalf of:  The Plaintiff

Prepared by:

Allens Arthur Robinson Solicitor code: 21455

Lawyers . DX 30959 Melbourne

530 Collins Street " Tel 9614 1011 Fax 9614 4661
Melbourne VIC 3000 Ref CCHM:120039226 :

This is the exhibit marked 'CCH-19' now produced and shown to CLINTON CHARLES HINCHEN

at the time of swearjrig;this affidavit o ecember 2011,
\_,/
Before me: [ _

JONATHAN S(tE uy ;i?iSD‘EaPH .
f 530 Colll t, Melbourne TRTR T Ty
o w’;foﬁa% Exhibit '"CCH-19
An Australian Legali Pr%c;t:ﬁho.mr
within the meaning Copy of the 5 December 2011
Lagal Profession Act 200¢ AAR Letter

2



Date 5 December 2011 X AN -7 702 596 758

Level 27

From Clint Hinchen / Jonathan Joseph 530 Colins Strest

To Tom May, Pariner, Herbert Geer Lawyers, Melbourne

Mebouime VIiC 3000

Ausirola

. T +613 0614 1011
Email tmay@herbertgeer.com.au F +61 39614 4561

Comespondonce
GPO Bax 1776
Melboume VIC 3001

Australia

DX 30993 Meiboume

WA, 881 COMM,au

Confidential Email

Dear Sir

Timbercorp Securities Limited (in Liquidation) —
Proposed Solora Rights Proceeding

Please see attached.

Attach
Owr Ref BZRM:120039226

Ppim AD1139508950v2 120039226 5122011
aimmmwmm;wmh T 2and a §
wubject to legal or profeasianal privilepa, ronfidantality of priviege s not walvetd of o#l becaues this il has bean berk t

mintake. nmhmmihm,:uohtmhmbymﬂymﬂ ddmim;«rmhumdduuwmymplg& 'I‘rha'mh,lwi:y

in the-courss of our doaalings with you mwmmw.mm.wm)bhym}mummmmﬁt
parschal Information and how you can &ccess it Emaim may be interfered with, My conbain computer vinuses or ather defacts and mey not be

fully recti othar We giva no wirranijes in relation to thess mettera, ¥ you hawve any doutste about the suthenticy of an
il purportecly St by us, Dlocte contact us immadaisly,




Allens Arthur Robinson !

5 Dacember 2011
ABNJ??O‘Z; 585 758
Leval 27
;ﬂr Tor::t May *530 Collins Straet
arine ) #Melbourne VIC 3000
Herbert Geer Australia
Level 20 'T+61 39614 1011
385 Bourke Street F +61 3 9614 4661
Melbourna VIC 3000 Come<pondence
GPO Bax 17760
By Emali Meibourne VIC 3001
Ausiralia
DX 30959 Meltbourne
WAL Bar.COMmL3U

Dear Sir _
Timbercorp Securities Limited (in Liquidation) -

Proposed Solora Rights Proceeding

We refer to your letter deted 25 November 2011, received by us on 30 November 2011, in relation
to the issue of Grower representation in the proposed Solora Rights Proceeding.

For the reasons set out below and in our letter dated 23 November 2011, we remain of the view
that it is in the interests of the administration of justice, and also In the interests of all stakeholders
interested in the relevant fund, that your firm not act for the appointed Grower representative in the
propased proceeding.

Matters raised in your Jetter

1.

You refer to the following two matters as supporting your view that there is no impediment
to your firm acting in the proposed proceeding:

(a)

®}

You state that, in your view, the parlies opposed to our ¢lient in the proceeding wil
net call you as a witness,

You refer to a letter dated 28 July 2010 from yourself in your capacity as a director
of Mediteranean Olives Estate Limited (MOE) to the effect that MOE did not hava
any documents that responded to a subpoena which was apparently issued in an
unidentified proceeding.

Dealing first with the first matter set out above, you provide no basis for your view. In
particular: : )

&

You give no explanation as to why you say you will not be called to give evidence
in the proceeding by the parties opposed to our client. Your failure to provide any
such explanation affses in circumstances where, for the reasons set out in
paregraph 8 of our letter dated 23 November 2011, key issues in the proceeding
are likely to includs the viability of the 2005 Citrus Scheme, proposals to
restructure the Scheme and the terms on which entities were prepared o become
the temporary/permanent responsible entity of the Scheme. On any

objective view, your involvement in MOE is fikely to be a key matter for
consideration, and the subject of evidence, in the context of these issues.

Our Ref BZRM:120038226

bdm AO119508950v2 120039226 £.12.2011
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Allens Arthur Robinson

(b}  You do not address the possibility that, having regard to Justice Davies' judgment
in the Almond Land Rights Proceeding, our client might compe! you to give
evidence in the proceeding based on advice that it is a proper course having
regard to the issues for determination before the Court.

(c) You make no attempt to address our client's concern that, given your involvement
with MOE and having regard to the conduct of, and judgment in, the Almond Lang
Rights Procesding, your propesal to act for the Grower representative in the
proposed proceeding may impact on the integrity of the trial propeés and the
administration of justice. Further, you do not address how your proposal to act will
satisfy the objective test on which Rule 13.4 of the Legal Professional Condust and
Practice Rules 2005 (Vic) is based.

3. Turning to the second matter set out above, you have not provided a copy of the letter to
which you refer,' nor have you identified the nature of the subpoena or proceeding in
question. In any event, we note the following (which, for the avoldance of doubt, is not
intended to be an exhaustive statement of relevant considerations in this regard}:

(@ We assume you are refeiting to MOE's letfer, signed by you in your capacity as
dirsctor of MOE, to the Supreme Court of Victoria dated 28 July 2010 (the MOE
Letter) in response to the subpoena dated 24 June 2010 addressed to MOE and
issued by our client in the Almond Land Rights Proceeding {the MOE Subpoena).
Copies of the MOE Lefter and the MOE Subpoena are enclosed.

(b We fail fo see how the MOE Letter and the MOE Subpoena bear on the question of
whether, on an objective view, you may be called to give evidenca in the proposed.
Solora Rights Proceeding.

{o}] As noted in our letter dated 23 November 2011, ANZ uhderstands that MOE was
approached by the TGG Citrus Commitiee to become the repfacement responsible
entity of the 2005 Citrus Scheme the subject of the proposed Solora Rights
Proceeding. In this regard, we enclose a copy of the purporied notice of meeting
on 25 February 2010 for the members of this Scheme to consider and vote on
proposed resolutions which would have the effect of MOE replacing TSL as the
responsible entity of the Scheme (purported notice of meeting). (ANZ
undersiands that this purported meeting was adjourned on several oceasions prior
to a vote taking place on these resolutions at a purported meeting on 25 March
2010 — see sub-paragraph {e) below.) You were, at that time, the managing
director of MOE.

{d) In addition, ANZ understands that you appeared on behalf of, amongst others, the
TGG Citrus Committee before Justice Davies on 24 February 2010 in proceeding
number SC1 2010 971 in which the Liguidators of TSL were seeking (amongst
cther things) declarafions that the purported notice of meeling was invalid.

(e} At the purported meeting of the members ¢f the 2005 Citrus Scheme on 25 March
2010, resolutions wera purportedty passed which, if valid, would have had the
effect of MOE replacing TSL as the responsible enlity of the 2005 Citrus Scheme.

. pmA0118508950v2 120038228 5.12.2011 . Page 3



Allens Arthur Robinson '

{f In these circumstances, for the reasons noted in our letter dated 23 November
2011, it is likely that your involvement in the 2005 Citrus Scheme in your capacity
as the managing director of MOE will be a key malter for consideration, and the
subject of evidence, in the proposed Solora Rights Proceading.

ANZ reserves its right, if necessary, {o raise at the appropriate time further matters in
‘refation to your and MOE's Invoivement In the 2005 Citrus Scheme.

4. In the circumstances, your letier provides no comfort fo our client that your firm's propesal
to act for the nominated Grower representative in the proposed Solora Rights Proceeding
wotild be in the best interests of the administration of justice. Nevertheless, if, despite cur
client's concerns, the Court were to appoint a Grower representative represented by your
firm, we confirm that, subject 1o the matters set out below, our client would not object o
any application 1o the Court being made on behalf of that Grower representative for their
reasonable legal fees, including costs and disbursements, of the proceeding to be paid out
of the fund in which the proceeds of the sale of the Solora assets are currently being held:

{a) first, our client reserves Its right fo make submissions to the Court, at the ‘
appropriate time, in respect of the form of any such pre-emptive costs order sought
by the appointed Grower representative; and

{b) secondly, our client reserves its right to:
(i} review any costs clalmed by the Grower representative;
{5} form a view about the reasonableness of those costs; and

() challenge any costs which our client regards as not being reasenably
incurred.

5. We also note your comment that "it would not be wise to move very far in relation 1o
Solora” until the appeal of the Almond Larid Rights Proceeding is heard and decided. You
aiso state that you understand that the Aimond Land appeal is likely to be heand some time
towards the middle of 2012. ANZ makes the following comments in reply:

(8  ANZis conscious that interest is continuing to accrue at default rates on amounts
advanced by it to OIM#2 to fund the acquisition and operation of the Solora
property. Accordingly, it is preferable, in the interests of all stakeholders, for the
Solora Rights Proceeding to be resclved as expeditiously as possible, so that the
balance of any net proceeds remaining for other stakeholders afler repayment of
the secured debt to ANZ is maximised. :

()  Having contacted the Court of Appeal Registry office last week, we were informed
that, absent any order for expedition, the appeal is likely to be heand between
February and July 2013. ANZ's present view is that, given the relevant test for
expedition, it is unlikely that the proper grounds for expedition arise in that case.

{©) In the circumstances, ANZ considers that progressing the proposed proceeding as
expeditiously as possible is in the interests of alf stakeholders. As you appreciate,
the parties to the appeal might come to an accommodation as to whether the
appeal proceeds and accordingly the parties to the Solora Rights Proceeding

i A0D110508950v2 120089226  5.12.2011 Paga4
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'should be wary of doing litle to progress that proceeding pending the outcome of
the appeal.

Additional matters

6. In addition, you have not addressed at all the observations in our letter dated 23 November
2011 to the effect that, from an efficiency and cost viewpoint, it is in the best interests of al
stakeholders that Clarendon Lawyers represent the Grower representative appointed in‘the
proposed Solora Rights Proceeding.

7. We note in this context that, were your firm to act for the appointed Grower representative
'in the proposed Solora Rights Proceeding, this would be likely to result in the Grower
representative incurring greater costs than if Clarendon Lawyers were acting for that -
representative (i.e. having regard to Clarendon Lawyers' role in acting for the Grower
representatives in the Almond Land Rights Proceeding and the appeal of that proceeding,
and for the nominated Grower representatives in the proposed Liparoo and Yungers Rights
Proceeding).

8 In tumn, on the assumption that, as with the Grower representatives in the Almond Land
Rights Proceeding, an order is made in the Solora Rights Proceeding for the appointed
Grower representative’s costs of the proceeding to be paid from the relevant fund of net
sale proceeds, this would be likely to result in the fund being depleted to a greater extent
than if Clarendon Lawyers were to act for the appointed Grower representative.

We confirm that our client intends to issue the Solora Rights Proceeding imminently. In the
circurmstances, we wili provide 2 copy of the relevant Court documents to your firm. It will be open
to you and counsel retained by you to attend the hearing, at which orders will be sought for
{amongst other things) the appointment of the Grower rapresentativa to represent the interests of
the Growers in the 2005 Citrus Scheme, and to seek the Court's permission to make any relevant
submissions. We understand that this hearing will take place before Justice Davies on 16
December 2011. Final hearing details will be included in the Summeons on Originating Motion to be
issued at the Court, a copy.of wiich will be provided to you.

Yours sincerely

Clint Hinchen Jonathan Joseph

Partner Senior Associate
gllnthmen@aar.com.au Jonathan. Joseph@aar.com.au
T+H1396138924 T +61 39613 8663

m AD1195083582 120039226  5.12.2011 _ Page 5
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.28 July 2010

Prothonotans Office ‘
Supreme Court of Vicloria
Lovel 2, 438 Lonsdale Strost
Melboumns VIC 3000 -

-Dear Sirs
Supreme Court Action No. 1085 o¥ 2009
This compeny has bosn served with a'Suhpoma in the-above pioceedings. The

company does not have any documents that respond to the Subpoena.

[ Yours sincerely

Director

Bris_Docs $339176-6260586 v1
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IN THE SUPREME COURT OF VICTORIA AT MELBOURNE

COMMERCIAL AND EQUITY DIVISION _ LISTE
COMMERCIAL COURT S C1 2009 10699
BETWEEN
BOSI SECURITY SERVICES LIMITED {ACN 008 413 852) AS TRUSTEE FOR
AUSTRALIA AND NEW ZEALAND BARKING GROUP LIMITED
{ACN 005 357 522) AND BOS INTERNATIONAL [AUSTRALIA) LIMITED
-(AGN 065 601 250) AND WESTPAC BANKING CORPORATION (ACN 007 457 141)
Plaintiff

and
AUSTRALIA AND NEW ZEALAND BANKING GROUP LIMITED {ACN 005 357 322)

- First defendant

AND OTHERS

NOTICE TO ADDRESSEE AND DECLARATION
{Form 42B; Rule 42.10(3))

Date of dooument: 24-June 2010
Flled on behalf of: the first deferdant

Prepared by,

AMens Arthur Robinson - Solichor code: 21456

Lawyers ‘ DX 30009 Melbourne

530 Collins Street . Tel 9814 1017 Fax 98144661
Melboung VIC 3000 Ref Matthew Whittle .

To: The Proper Officer, Maditsrranean Olives Estats Limitad, o/~ Herbert Gear & Rundlo
of 285 Bourke Strest MELBOURNE VIC 3000:

You may produce copies of any subpeenaed documents, unisss the subpoena specifically requires
you to produce originals. A copy of a document may be—

{a) a photocopy; or
(5)  in PDF format on a CD-Rom.

You must complete the deciaration below, aitach It to the subpoena or a copy of the
subpoena and return them with the documentts or things you provide to the Court under the

subposna,



¥ you declare that the material you produce is copies of documents, the Prothonotary may, without
ﬂxthernoﬂceﬁwu.de&oylmcoﬂeahﬁerﬂnexpiwofapeﬁoddfowmnﬂwﬁomthe
conclusion of the proceeding or, I the documents bacome exhibits in the proceading, when they
are o longer required in connection with the proceeding, inchuding on any appeal.

rmm,ouprodwetomcwn;ammmanyoﬂglmxmm'ﬂwmmwmremm

all of the material to you at the address specified by you in fhe Declaration below.
DECLARATION BY ADDRESSEE (SUBPOENA RECIPIENT)

Note: Tick the relovant optian below, provide your address as appropriste, sign and date

[1  Allofthe material ] am providing to the Court In comphiance with the atisched subpoena is
copies of documents. | acknowledge that the Court will destroy the coples once ey are 1o
longer required, withaut further notice t6 me.

1 Some orall of the material | am proviiing to the Court in compliance with the attached
subpoana is an original document. Once the matévial is no longer required, all of the

material should be returned to me at the following address—

Address:

Signature of Addressee

Name of addrossea



"IN THE SUPREME COURT OF VICTORIA AT MELBOURNE
COMMERCIAL AND EQUITY DIVISION LISTE
COMMERCIAL COURT. : S C1 2008 10699

BETWEEN

BOS! SECURITY SERVICES LIMITED (ACN 009 413 852) as trustes for
AUSTRALIA AND NEW ZEALAND BANKING GROUP LIMITED
{ACN 005 357 522) and BOS INTERNATIONAL {AUSTRALIA} LIMITED

{AGN 08B 801 250} 2nd WESTPAG BANKING CORPORATION (ACN 007 457 141)
: : Plaintiff

and

AUSTRALIA AND NEW ZEALAND BANKING GROUP LIMITED {ACN 005 357 522)
' First dafendant

AND OTHERS
SUBPOENA FOR PRODUCTION TO THE PROTHONOTARY

Data of document: 24 June 20110
Fiied on behalf of: the first defendant

Prepared by: |
Allans Arthur Robinson Solicitor code: 21455

Lawyers DX 30998 Melbourme

530 Collins Street Tel 96141011 Fax D814 4881
Melbourne VIC 3000 ) Ref Matthew Whittle

To: The Proper Officer

Maditerranean Olives Egtate Limited

CI-HerbertGeeMM Lavel 21 385 Bourke Street

MELBOURNE ViC 3000 '
YOU ARE ORDERED: - SR
To produce o the Prothonotary this subpoena or a copy of it ard the documents or things specified
In the Schedule,
Faillure to comply with this subposna without lawful axcuss ia a contempt-of court and may
result in your arrest.



The last day for sarvice of this subipoena is: v 7 UL B0

- Plodse read Notes 1 to 18 at the and of this subpoena.

‘Seal Court

Date:  Th UNZOW
Issued at the.request of the first defendant, whose address for service is Allens Arthur Robinson,
£30 Colling Strest, Metbouma VIC 3000 (Raf: Matthew Whittia).

You must comply with this subpoena by delivesing or sending this subpoena or a copy of it and the.
docurnents or things apecified In the Schedule below to the Prothonetary at the address below so-
that they are recelved on or before the dale for production specified below.

Date for production: 14 July 2010

The address of the Prothonotary fo which the subpoena (or ¢opy) and documents or things muet
be delivered or sent Is: ‘



SCHEDULE

The documents and things you must produce are as follows.

1.

Documents evidencing any considesation given, in the perlod from 1 April 2009 onwards (the
relevant period), > the replacement of (inckuding the viability of replacing) Timbercorp
SewitiesLimitadﬂSL)asrasponsibiapnﬁlyofworanoﬁ

(a)
(b)
©
()

o)

U
)]

the 2001 Timbescorp Almond Project;

the 2002 Timbercorp Almond Prolact:

the 2002 Timbercorp Almond Project (Private Offer No 1);
the 2003 Timbercomp Almond Prolect;

the 2004 Timbercorp Almond Projeck;

the 2008 Timbercorp Almond Project; or

thet 2007 Timberconp Aimond Project,

{collectively, the Almond Projects), Including (without limitation) documents evidencing
consideration:

(8}

®)

()
(d)

of the iikely and/or actual funding requirements of the ratevant Aimond Projoct and the
proposad sourca of those funds; |
of the costs likely 1o be tncurred by Meditsrranean Olives Estate Limited or a reiated
entity (Mediterransan Oljvas) as a mﬂtofaooepﬂngappoﬁwbmrtas responzible
entity; ' - .

of the likely andfor actual cost of operating the relevant Aimond Project: and

as to how Medilerransan Ofives would deal with the owner-of the land on which the
relevant Almond Project was operaled in the event that Madiiemanean Olives acceptad
ah appolntment as responsible entity In retation 1o that Almond Project.

Documents evidencing any proposat for the replacemsnt of TSL as responsible endity of any
or all of the Almond Projects in the refevant period.



3. _Domnwrrlsmfermgbhtemmwhmitmsprﬁpmedormntempiated,inmemlevmt
period, that Mediterranean Olives might repiace TSL as responsible entity-of any or alf of the
Almond Projects, including without Binitation:

~ (8) the fees which Mediterranean Olives proposed or contempiated it ‘might chaige for
' performing the fundtions of responsibie entity;
(b} any other terms or condRians which Mediterranean Ollves proposed or conteinplated it
might impose in consideration of accepting appointment as responsible entity;
{¢) any proposed or contemplated afieration in the rights or obligations’ of Participant
Growers in The selevant Almond Project; and_ ' '
(d} any other proposed or comemplated amendmient of the scheme documentation
applicable to the relevant Aimond Project.

4. A copy of any documents or other writtsn material provided 1o any investors in any orall of the
Almond Projects (Participant Growers) in the relevant pefiod:

(a) with raspect lo the possible replacement of TSL as responsibla sntity; and/of
(b) forthe purposes of considering the replacement of TSL as responsible antity.

5. Documents evidencing anyp;oposalbyprlnr&spe‘ctofMédhrranean Qlives that it replace
the responsible entity of any other managed vestment scheme operaed by members of the
Tinbercorp Limited group of companies in the relevant perod,

6. Documents referring to the terms of which it was propossd or agreed, in the relevant period,
that Mediterranean Ofives or another entity would or might teplace the responsible entity of
any other managed mvestment scheme operated by mombeis-cf. 86 Timbercorp Limited
group of companies, including without imRation: ' :

(a) the feas which Meditarranean Olives propased it might chargs, or agreed to charge, for
- performing the functions of responsible entily;

(b) any other torms or conditions which Meditssranean Olives proposed to imposs, or did
imposae, in consideration of accepting appoiniment as responsible entity;

{c) any proposed or actuel akeration in the rights or obligations of members of the relevant
managed investment scheme; and

{d) any other proposed or acual amendment of the scheme docurnentation applicable to
the relevant managed invastment scheme.



Lattdtytorm

1. Subjectio Note 2, you need not comply with the giibposna urdess itis served on you on of
before the day specified in the subpoana as the last day for service of the-subpoena.

2. Even if this subpoena has not been served personally on you, you must, neverthaless,
comply with its requirements, ¥ vou have, by the last day for service of the subpoena, aciual
knowledge of the subpoena and of its requirements,

Addrassas a corporatiof;

3. Ifthe subpoena s addressed to a corporation, the corporation must comply with the
subpoana by its appropriate or proper officer.

Document not in writing

4, If compliance with the subpoena requires the production of a document which is notin
writing (such as a photograph, compiser disk, diskeite, audio-tape, video-fapé-eic.: see
saction 38 of the Interpretation of Legisiation Act 1984) then, praviied the original is heid
by you until trial, a copy only need be produced to the Prothonota. If a-copy Is produced,
nmbedeadymarkedaswmmﬂmaybausedbyﬂmﬁoﬂmmmmapumm
of inspaction and, if necassary, copying.

— T

Question conceming subpoena

b. Any question conceming thig subpoena should be dinected not fo the Court but to the
solicitor for the party at whose request the subpoena was issued.

Avaliability of documsnts for inspection and at trlal

6.  Aldocuments produced in compliance with this subpoena will be avallable, unless earfier
returned, at the trial of the proceeding and, subject to the following, may be inspected in the
meantime by each party to the proceeding and his, her or its sclicitor, and copies taken.



Objection by addressse to production or Inspection

7.

If you are the person required by this stzbpoena to produce documents, and you object to
producing the documents or to their being inspeciad by any one or more of the pasties to
the proceeding, you must notify the Prothonotary in writing of your objection and the

l grounds of that objection before the day specifiad in the subpoena for the. production of the

documents. The party at whose request this subpoena s issued is required to inform you
of the ime and place when your cbjection will be heard by a Judge or an Associate Judge
of the Court.

Objection by party served with subpoena to inspection

8.

if you are a party fo the proceeding and have been served with a copy of this subpoena,
and you object to the documents being Inspected by another party to the proceeding, you
rousk notify the Prothonotary of your objection and the grounds of that pbjection before the
day specified In the subpoena for the production of the documents, The party at whoss
request this subpoena ig issued is required fo inform you of the time and place when your
objection will be heard hy-a Judge or an Associate Judge of the Couwt.

Objo_cﬁonbyphlnﬂﬂbproducﬂm of hospital or madical file or record

9.

I you are the plaliif in this proceeding and this subpoefa seeks from.anather person the
production of & hospital or medical file or record conoeming you or Your condition, You may,
before taking objection, inspect the fite or record produced o the Prothonotary and, sfter
such hepection, notify any oblection you may have to inspection of that file or record by any
other parly, provided that you maka yois inspection and nctify’ yoir objection and the
grounds of that oblection, ¥ any, In wriing within seven days afer the day specified In the
subpoena for production.

Obligaticn of isauing party after objection

10.

[f yous are the party at whose request the subpaena was Issued and any objection is taken,
sither to the producticn of the documents or to their being inspected, you will be informed
by the Prothonotary of the oblaction and of the fime and place when the objection will be
heard. You arémqulredprompﬂyblrifaniﬁmaddmsseehﬂnsubpoemandaloﬂm
parties to the proceeding accordingly so that they may be heard, if they wish, before the
objection is determined,



Removal of document

1. mwmmmhmmmmmmnmmmmmmm
custody of the Prothonotary, aven for the purpose of thalr being photocopied, except upon
application in writing signad by a solleilor for a party. Rule 42A.11(2) of Chapter | of the
Rules of the Supreme Coutt Is then relevant:

2) A solicitor who signs an application under paragraph (1) and removes a document

from tha offics of the Prothonotary, undertakes o the Court by force of this Rule that—

(8) ihe document will be kept in the personal custady of the solicitor or a
barrister briiefad by the soficifor iy the proceeding; and

{b) . the document will be retuméd to the office of the Prothonotary in the same
condition, order and packaging in which i was removed, as and when
directad by the Prothonotary,”, .

A Breach of this undertaking may be dealt with as a contempt of court.

Production of a mimber of documents or things

2. Hyou produce more than one document or thing, you must, if requesii by the
Prothonotary, produce a st of the documents or things produced.  ~

Production of copy Inatead of original

13. Ywnmy.wlulﬂnmmﬂdﬂmlssﬁng party, produceécopy. Instead of the originel, of
wdwummmmqwbpmmqtﬁmsyoumpmdum.

Retumn of documents or coples

14.  Any documents produced by you In acoordance with this subpoena may be retumed by
post 1o you at your address shown on this subpoena but you mey In writing on or attached
1o this subpoena {or a copy) request that the documents be posfed to you at another
address given by you or that you be informed when they are avallable 1o be collected by
you,

Applications In refation to subposna

15.  You have the right to apply to the Court—



{a) foran order seltihg aside the subpoena (or a pari of 1) or for relief in respect of the
{b) for an order with respect to your claim for privilege, public interest immunity or
confidentialty in relation o any document or thing the sublect of the subpoena.
" Loss or axpenss of compilance

18. I you are nota party to the proceeding, you may apply to the Count for an order that the
issuing party pay an amount {in addition to any conduct money or witness's expenses) in
respect of the loss or expense, inciuding legal costs, reasonably incuired in complying with
the subpoena. : '

Contempt of court—arrest

17.  Failure fo comply with a subpoensa without lawful excuse is a contempt of court and may be
. dealt with accondingly. ]

18.  Note 17 is wihout prejucdioe to any power of the Court undes, amy Rules of the Supreme
Court (inciuding any Rules of the Suprems Court providing for the amest-of an addressse
who defaulls In attendarnice in accontance with 2 subpoena) o otherwise, to enforce
compliance with a subpoena.



Notice of meeting of Members of 2005TImborcorp CHtrus Project ARGN
114091 209

The attached List of Members. of the 2005 Timbarcorp Citrus Projoct ARSN 114 091 289
{*Project”) who hold interesis in the Project carrying &t loast 5% of the voles that may be cast
at a meeting of the Prolects members HEREBY GIVE NOTICE that they have pursuant to
saction 252D of the Corpovations Act, 2007 requisitioned 3 meeting of Members "Mambers”)
of the Project at the time, date and place Isled below Lo consider and vota on the resolutions
specified in this notice. ' ' .

Ploase refer o the Explanatory Memorandum that accompanies this Notice of Mseting
forbnpwhmkﬂomaﬂononﬂumomﬂompropoaod.

Tikne and date of Meeting: 25th February 2010 at 12.00 noon’

Piace of Mesting: Power House Function Centre, Aughlie Drive, Abert Park
Lake.

Business: Election of Chailtperson

Pursuant fo section 2528 of the Corporations Act, 2001, the
mombers present must elect 2 member present fo chair the
meeling. Nominadions wit he accepied on the floor of the
meeting and a member will be elected to chalr the meating
from those nominstions

Extraordinary Resolution 1 -Removal of Curent
Responsible Entity

Subjoct lo Extraordinary Resolufion 2 being pazsed, thet
the current responsibio entity of the Profact, Timbercorp
Securites Limited ACN 092 311 489 (I Liquidation) bs
removed a3 responsiie ently of the Project effective from
the tima roferred 1o in Exiraordinary Resolion 2
Extraordinary Resciition 2 — Appointment of New
Responsible Entlty
ModHerranean Olives Estate Limited ACN 091 024 396
* o be appointed as the now Responslble Enfity (RE), such

Appoiniment o teka effect Immediately upon the AFSL of
Aediteiranean Ofives Eslate Limited being amended to
affow i iv accept such appointmant

NOTES

Explanatory Memorandum

An expianation of the resolutions I$ 264 out in the accompanying Explanatory Memorandum.

Proxies

Error! Unknown document property aame.




Mambers have a right to appoint a proxy.
. Aproxy form accompanies this Notice of Mesting.
3. A proxy does not havs to be a Member.

4. HaMember appoints 2 proxies the Member must specity the proportion or the number
of voles each proxy is appointed to oxercize. ’

5. Tha Mamber or the Member's atiomay muat sign the proxy form, Proxies given by a
corporalion must be executed In accordance with the Corporations Act and the
Constitution of that corporafion.

8.  Pleasa forward your proxy fo:

"TGG Citrus Commities Inc

Po Box 1147

Haalesvilla, 3777

nct less than 72 hawrs before the time set for the hokding of the meeting or adjourned
moeting at which ihe persen named in the proxy form proposes to vole,

TGG Clrus Commitise inc wit then atiend to lodgement of your piuxy with the
responsible entity within the statutory time of 48 hours pricr o the meeting.

N o

Error! Unknown document properiy name.




List of Members Caillng Meeting

No. of Groves
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2003 Timbercorp Citrus Project ARSN 114 091 289

PROXY FORM

{Name of Member)

OF  eevvrcur e rersereertess s anbans sesassess SRS RYR bn eRRRBBOR 11118 00 eB e et et st
(Address of Mamber)
(Memboer) boing a Member of 2005 Timbercorp Cirus Project ARSN 114 091 299 appoint

of ONNR AN R STEEEERPE L LeRES 4asERRASRERE S hbbsen arnann anaues

(Address of Prosy)

ot falling him/her, the Chair of the mesting as my proxy to atiend and vote for me and
on my behalf at the meeting of the Members to be held on | Iatl
Yand st any adjournmaent of that mesting.

This proy Is directed fo vote as spacified below I rakstion o the folfowing matiers. Howevar
if nothing is specifled below then my proxy has a general proxy,

Extraordinary Resolution 1 —Removal of Current Responsible Entity

FOR , AGAINST

Extracrdinary Resohtion 2 = Appointment of Now Respuiisible Entity

FOR AGAINST

Error! Uoknownm docament property name.




(A rnork should be piaced in the appropriafe box i the Member wishos to direct the proxy fo
vole i 8 specified way in refalion Io the above resclutions X no direction is given the proxy
may voio or not as the proxy soo M. _
mmmumbymmwwmmmyafmmm

Dated: ) :

if the Member /s 8 company.

EXECUTED by THE MEMBER in
accordance with saction 127 of the

Corporations Act, 2001;

Director/Secretary

Name PLEASE PRINT Name PLEASE PRINT

if the Member is an individual

SIGNED by THE MEMBER
in {he presence of:

Withess " Member

Name PLEASE PRINT Name . PLEASE PRINT.

if the Member is & company or the Member I8 an indvidual and the proxy is fo be signed by
the Member's attomey

BIGNED for and on behalf of THE
MEMBER by tha duly appointed atiorney
who warrants that the atiorney has
received no notice of revocation of the

aAppointment in the presence of:
- Altorney
Witness
Name PLEASE PRINT Name PLEABE PRINT

Date olF'mgerofAlh:may

Error! Usknown document property name,




2005 Timbercorp Citrus Project ARSN 114 091 299
Explanatory Memorandism to Members

These notes explain the resolutions set out in the Notice of Meeting and should be read
in conjunction with the Notice.

Your Vote is Vital

Please ensure that if you cannot attend you send In 2 proxy voting in favour of the
resojutions.

Extraordinary Resalution 1 —Removal of Curvent Responsible Entity and
BxtraordInary Resolution 2 - Appointment of New Responsible Entity

Section 602FM{1) of the Corporations Act, 2001 provides that If members of a
registered scheme want 1o remove the responsible entity, they may take action under
Division 1 of Part 2G.4 for the calling of a members’ meeting to consider and vote on a
resolution that the current responsible entity should be removed and a resolution
choosing a company to be the new responsible entity. These resolutions must be
extraordinary resolutions if the scheme is not listed.

The Members of the Project who have called this meeting consider that Member's
interests will be better served by the removal of Korda Mentha {liguidators) acting for
the current responsible entity Timbercorp Securities Limited ACN 092 311 469 (In
Liuidation} {¥SL} and the appointment of Mediterranean Olives Estate Limited ACN 091

024 386 as the replacement Responsible Entity
. $iatement of purpose
e To date, growers have been told thelr schemes are “hopelessly Insolvent”

o There is strong evidence to show that this Is not the case — the assets have been sold at
a price substantially below replacement costs, to the detriment of the growers.

* The committee believe thit, had the sale process been handled differently by Korda
Mentha, the growers benefits would have been dramatically improved.

» The purchasers of these projects, however, will become even more profitable as
© water costs are coming down
o world demand Is effectively Increasing prices

o Tertillser costs has been reducing

Error! Unkpown decument propesiy name. -




o Australian dollar eases back to a more realistic values

*  In addition, profitabiiity will be further enhanced once excessive Timbercorp costs are
removed (some 25 to 30% of costs).

+ Korda Mentha are “hopelessiy conflicted” - as they try to act for both banks/secured
cieditors as liquidators, as well as taking on the role of RE for growers. The resolt is that
the growers lnterests have taken second place.

¢ Changing the RE is not a futile exercise — an unblased RE can maximise protection of
your rights.

Thus, the purpose for changing the RE ks to have an independent and unconflicted
representative having only grower/ investor Interests at heart and pursuing il available pptions
to financially secure the best outcome to growers By replacing the RE we are not trying to
gverturn any sale of land —we are simply maximising growers rights A new RE can achieve a
number of things-

1. Maintaln a check on Xorda Mentha charges- both to date and going forward

2. tlase and check with farm managers on their charges and actions to date — the RE
should and does have extensive experienced consuitants In the Citrus industry to be
able to query these costs —~Korda Mentha do not..

3. Seekto protect those leases still intact anid an effectively keep all options open for the
RE to negotiate the best qutcome for growers using this leverage

4. Pursue any Jegal arguments on growers behalf

- 5. Protect and maximise the financial benefit derived from the growers “rights” in these

projects —land, water, capital works, infrastructure, All these assets have been
esteblished and bulit from growers financia! contributions.

6. Obtain and get access to necessary Information to benefit growers ~ to date It's been
very difficult to obtain pertinent information as an Individual grower. An RE candoso,

7. As substantlial fees have been paid to Kosda Mentha to act a5 the Responsible Entity,
and since it Is taken out of growers funds procesds jrrespective, we should have
someone of our choice - acting only for growers,

8. Establish astrong united presence to represent growers, and growers only (without
any conflict of interest) and achieve a Jegal standing for the grower group that
individual growers on their own cannot achleve.

9. Respond and react quickly to Issues that arise - to the financial benefit of growers

10. Be paid the some way as Korda Meptha, so not costing more ]

11. Including arranging prompt paymernt of harvest proceeds to growers -which is vital
for growers with loans.

12. Whese projects had an independent responsible entity replace Korda Mentha, those
projects had continued operating successfully with a positive future putiook. —
Timbercorp Avccados, Mangoes,

13, Other agri schemes, such as Great Southern, have very recently Just improved the
position for investors substanthally by appolnting Gupns 25 thelr new Responsible

Entity (RE}

Error! Unkmovwn deciment property name.




when

The TGG Citrus Committee Incorporated is proposing the appointment of Mediterranean Dlives
Lid as the RE with s own independent citrus agri-specialists. This combination brings a number
of skills. This inchxles:-

¢ Substantial farming experience and technological innovation derived from leading
world research Jn the Citrus production and water kvigaton

= A weahth of Legal experience and skils - willlng and able to argue legally with Korda
Mentha

»  both have MIS experience toemblememtounderstandme legistation, as they run
their own MIS schemes

+» Familiarity with the Timbercorp schemes ~ cashfiows, constlnmon, leases, Ilscences,
agreements and other documentation

s Beeninvolved from the onset of Timbercomp administration and been present and
fami¥ar with court cases and Issues

= transpareni fees;
Consequence of Resolutions Not Being Passed

In the event that a resolution is not passed by tha requisite majority, the meeting will be
adjourned to another date for a resolution to be put a second time.

Appointing A Proxy

In the event that you are unshle to attend-the meeting, you are urged 1o provide your proxy,
You may direct your proxy to yote the way that you requlre, or you may leave the proxy to viote
attheir discretlon,

You may appoint a proxy of your choloe to attend the meeting on your behalf, or appoint the
Chalrpersory st the meeting.

Error! Usknown documment property name.




IN THE SUPREME COURT OF VICTORIA AT MELBOURNE
COMMERCIAL AND EQUITY DIVISION
COMMERCIAL COURT

BETWEEN

AUSTRALIA AND NEW ZEALAND BANKING GROUP LIMITED
(ACN 005 357 522)

and
OIM#2 PTY LTD (RECEIVERS AND MANAGERS APPOINTED) (ACN 112 691

997) as trustee for TIMBERCORP ORCHARD TRUST #2 & ORS (according
to the attached Schedule)

EXHIBIT NOTE

List D

MNo. 8§ Cl 2011 6606

Plaintiff

Defendanis

Date of document:

Filed on behalf of:

Prepared by:

Clarendon Lawyers

Level 17, Rialto North Tower
525 Collins Street
MELBOURNE VIC 3000

25 September 2012
the Fourth Defendant

Tel: 03 8681 4400
Fax: 03 8681 4499
Solicitors Code: 101294
Ref: MJF:1100563

michael.fernon@clarendonlawyers.com.au

This is the exhibit marked “CJA-21" now produced and shown to CELIA JANE ARMSTRONG at the time of
swearing her affidavit on 25 September 2012,

of Cian RAH DORN
Levealrf ;dop Lawyers Pty | ¢
525 Colling st’ Riaito North Tower

S
an Australjan Lté Melbourne vy

meaning of the /

Exhibit CJA-21

Letter from M Fernon to T May dated 13 December

GARDO1_1100563_048

2011
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Michael Fernon
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‘Tom May'

Solora Citrus proceeding (1100563)
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Please see attached letter

Michael Fernon | Director

Clarendon Lawyers | Leve!l 17, Rialto North Tower, 525 Collins Street, Melbourne 3000
T+ 61386814419 |F + 61 3 8681 4400
www.clarendontawyers.com.at

pient, you must not disclose or use the Information contained in it. If you have received
y and delete the document. Clarendon Lawyers is not responsible for any changes madeto a

the document’s meaning. Clarendon Lawyers

accepts no fability for any damage caused by this email or its attachments due to viruses interference interception corruption or unauthorised

access.



Level 17 Rialto North Tower T 03 86871 4400 FO3 868174499
C a re' n O n 525 Collins Street Melbourne vawew.clarendonlawyers,com.au
Victaria 3000 Australia ABN 43 704 593 249
LAWYERS

Ourref: MIF1100563
13 December 2011

Tom May

Herbert Geer

Level 20, 385 Bourke Street
MELBOURNE VIC 3000

By emall: tmay@herbertgeer.com.au

Dear Tom
Timbercorp Solora citrus proceeding: $CI 2011 6606
We refer to our discussion yesterday,

We confirm that if the TGG (Garnaut) nominated representative is appointed as representative of growers in the
2005 Timbercorp Citrus Project and we act for that representative, we will;

{a) keep your client, through Ms Bezencan, informed on any setllement negotlatlons, to the extent that such
negotiations are not confidential, and of any directions or orders by the court that growers be notified
and/or be provided with an opportunity to appear at court to make submissions on any proposed
settlement; and

(b) not object to your client making an application for their costs to date to be paid out of the fund
constituted by the proceeds of sale of the Solora citrus assets — we are not able to seek those costs for
your client,

Yours faithfull

Michael Fernon

Director

Enc

Direct Tel: 03 8681 4419

Emalil: michasl.fernon@slarendonlawyers.com.au

GAROD1_1100563_D08.doc



IN THE SUPREME COURT OF VICTORIA AT MELEOURNE
COMMERCIAL AND EQUITY DIVISION
COMMERCIAL COURT

List D
No. S CI 2011 6606
BETWEEN
AUSTRALIA AND NEW ZEALAND BANKING GROUP LIMITED Plaintiff
{ACN 005 357 522)
and
OIM#2 PTY LTD (RECEIVERS AND MANAGERS APPOINTED) (ACN 112 691 Defendants

997) as trustee for TIMBERCORP ORCHARD TRUST #2 & ORS (according
to the attached Schedule)

EXHIBIT NOTE

Date of document; 25 September 2012
Filed on behalf of; the Fourth Defendant
Prepared by:

Clarendon Lawyers Tel: 03 8681 4400
Level 17, Rialto North Tower Fax: 03 8681 4499
525 Collins Street Solicitors Code: 101294
MELBOURNE VIC 3000 Ref: MJF:1100563

michael.fernon@clarendonlawyers.com.au

This is the exhibit marked “CJA-22" now produced and shown to CELIA JANE ARMSTRONG at the time of
swearing her affidavit on 25 September 2012.

SARAH DORN

of Clarendon Lawyers Pty Ltd
Level 17, Rialto North Tower

525 Collins St, Melboume Victoria 3000 .
an Australian Legal Practitioner within the Exhib itCJ A-22
meaning of the Legal Profession Act 2004

Transcript of the hearing before Davies J on 16
December 2011
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S CI 2011 06604/06606
Australia and New Zealand Banking Group Limited
v.
OIM2 Pty Ltd (receivers and managers appointed as trustee for
Timbercorp Orchard Trust #3) & Ors
And
In the Matter of an application by Fenceport Proprietary
(16/12/11)
(Davies J)
MS HARRIS: Your Honour, in that matter I appear with my
learned friend Mr Rush. I'm not sure whether Your Honour
had both matters called over or just one. There are twoe
related proceedings ~ - -
HER HONOUR: Yes.
MS HARRIS: - - - 6604 and 6606.
HER HONOUR: Yes, I have both matters before me.
MS HARRIS: If Your Honour is content to deal with both matters
at the same time, it might be solicitous Your Honour and
I appear in both matters on pbehalf of the plaintiff with
my learned friend Mr Rush.
HER HONOUR: Yes, thank you Ms Harris.
DR BIGOS: If Your Honour pleases there's another related
proceeding, which is Number 6777.
HER HONOUR: Yes.
DR BIGOS: In the matter of Fenceport.
HER HONOUR: Yes, I have that also.
DR BIGOS: In that matter I appear for the plaintiffs,
Your Honour.
HER HONOUR: Thank wyou, Dr Bigos.
MS PASCOE: Your Honour, I appear on behalf of Michael Fung and

Paul William Kirk, they're the receivers and managers of

.MJ:FM 16/12/11 FTR:4-14A 1 DISCUSSION
Australia and New Zealand Banking Group
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the relevant OIM companies and they're the 3rd and
4th defendants in 6604 and 2nd and 3rd in 6606.

HER HONQUR: Thank you, Ms Pascoe.

MR BIGMORE: If Your Honour pleases I appear with Mr Hopper for
the growers. It'll become spparent that they are
specifically growers who are intended to be joined as
representative parties in this case.

HER HONQUR: Yes, thank you Mr Bigmore.

MR TANG: Thank you, Your Honour. If Your Honour pleases I
appear for the 1lst and Znd defendants in Proceeding 6604
and for the 1lst defendant in Proceeding 6606.

HER HONOUR: Yes, thank you, Mr Tang.

MS BEZENCON: Excuse me a minute, I'm sorry I'm not sure how I
{(indistinct) and I'm not sure about exactly the number.
But I'm appearing for the Timbercorp Grower Group Citrus
Committee and we're (indistinct).

HER HONOUR: Yes, and yocur name is?

M3 BEZENCON: Kerree Bezencoeon.

HER HONQUR: Yes, thank you Ms Bezencon.

MS HARRIS: Your Heonour, can I deal with the common matters
together and then each matter seriatim if Your Honour
pleases? Your Honour should have two originating
motions, one in each proceeding and summonses on each
criginating motion. Ozrder 6 in each summons, which is an
order seeking to have the proceedings managed and then
dealt with together - - -

HER HONOUR: Yes.

MS HARRIS: - — - should cross refer. So Your Honour will see
that the proceeding number in each summons is blank and
it's intended to cross refer.

HER HQONQUR: Yes, I understand.

.MJ:FM 16/12/11 FTR:4-14A 2 DISCUSSION
Australia and New Zealand Banking Group
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MS HARRIS: 1If Your Honour pleases. In each matter Your Honour
ought to have an affidavit of
Clinton Charles Hinchin - - -

HER HONOUR: Yes,

MS HARRIS: - - - sworn on 5 December.

HER HCNOUR: Yes.

MS HARRIS: Then in the Solora proceeding Mr Hinchin swore a
further affidavit dated 15 December 2011, which I believe
was forwarded to Your Honour's chambers last night. T
have a copy - — -

HER HONOUR: I'm not sure that I have - - -

MS HARRIS: ~ - -~ in court if Your Honour doesn't have that
affidavit.

HER HONOUR: T don't seem to have it. No, I do have it.

MS HARRIS: Thank you, Your Honour.

HER HONOUR: I do have it.

MS HARRIS: It relates to a discrete issue in relation to
representation on that second Solora proceeding. The
6604 proceeding I'll refer to with Your Honour's leave as
the Liparoo Yungara proceeding, because that's the name
of the land concerned.

HER HCNOUR: Yes.

MS HARRIS: Then the 6606 proceeding as the Solora proceeding,
again after the name of the land.

HER EONQUR: Yes.

MS HARRIS: Each proceeding arises cut of the insolvency of the
Timbercorp group.

HER HONOUR: Yes.

MS HARRIS: With which Your Honour is very familiar. Each
preoceeding is brought by a secured creditor of the

Timbercorp entity, as ANZ, seeking some or all of the

CMJ:FM 16/12/11 FTR:4-14A 3 ‘ DISCUSSION
Australia and New Zealand Banking Group
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proceeds of sale of assets, which were formerly deployed

in MIS arrangements conducted by Timbercorp.

HER HONOCUR: Yes.

MS HARRIS: Can I give Your Honour a little snapshot of the

issues in each of the proceedings. The Liparoo Yungara
proceeding, again arises out of MIS arrangements
conducted in relation to horticulture, again in relation
to almonds. Your Honour is familiar with the almond
schemes of course, it's the almond schemes that were
deployed on the Liparoc Yungara land were 2001 through to

2005 registered MIS's.

HER HONOUR: Yes,

MS HARRIS: Plus a private offer project in 2002, which was

also the subject of Your Honour's Jjudgment in the
apportionment proceeding. As before, Your Honour TSL,
Timbercorp Securities Limited, is the RE of all those
schemes save for the private ocffice scheme, where again
Almond Management was the manager. Your Honour is
familiar with all of those schemes in the context of
Bossi v. ANZ.

In terms of the ownership of the Liparoo land, the
Liparcce land was owned by OIM#2 Pty Ltd, the
lst defendant. It is in receivership - it's not in
liquidation Your Honour, it's in receivership. It's
trustee for the Timbercorp Orchard Trust #3, which is a
wholly owned subtrust of the Timbercorp Primary
Infrastructure Fund, listed property trust.

The Yungara land is owned by OIM#3, which is also in
receivership. Confusingly it's trustee for the
Timbercorp Crchard Trust #5, which is also owned by the

Timbercorp Primary Infrastructure Fund. Your Honour
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i might recall because these matters were before you in

2 late 2009, early 2010, the Liparoco land was the subject

3 of a sale contract between OIM#2 as the owner and other

4 stakeholders and Olam Orchards. That was dated 16

5 November 2009.

6 On the same date a sale coniract was entered into

7 between the relevant parties in relation to the Yungara

8 land. Until the sale both of those properties were the

9 subject of securities in favour of my client. The sale
10 contracts were the subject of conditions precedent,

11 effectively requiring the extinguishment of the interests
12 of the growers in the schemes conducted on that land and
13 having the sale proceeds set aside for determination in
14 relation to apportionment between those who might be

15 entitled to them.

16 Your Honour made orders in those terms on

17 11 December 2009 and since that date proceeds have been
18 sitting in an account held by the receivers as

19 stakeholders. The net proceeds realised on the sale
20 awaiting apportionment are approximately $147.5m, so this
21 proceeding Your Honour is directed towards the Liparco
22 Yungara proceeding, it's directed towards ascertaining
23 who might have a right to share in those proceeds and the
24 value of the rights of those stakeholders.

25 BER HONOUR: Yes.

26 MS HARRIS: Can I deal with representation in relation to the

27 Liparoo Yungara proceeding Your Honour. The net proceeds

28 of sale exceed by some amount the secured debt. So

29 depending upon the entitlement of growers to share in the

30 net proceeds the companies which own the land have an

31 interest in the upside as it were, any amounts over and
.MJ:FM 16/12/11 FTR:4-14A 5 DISCUSSION

Australia and New Zealand Banking Group



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

31

above the amount of the secured debt.

As Mr Hinchin deposes, the directors of the company
who are represented by Maddocks are happy tco represent
the interests of the company in this proceeding. The
receivers will in effect simply act as stakeholders and
when I come to the orders Your Honour will see that it's
proposed that they don't have to¢ play any substantive
role in the proceedings.

In relation to grower representation Your Honour,
again when I come to the orders Your Honour will see that
one nominee grower 1is put forward for each of the
affected schemes, that is 2001, 2002, 2003, 2004, 2005
registered project and one for the 2002 private office
scheme. Each of these growers is represented by my
learned friend, Mr Bigmore, instructed by Clarendon
Lawyers. It's proposed that those grower representatives
as in the earlier almond proceeding, be appointed
pursuant to
Order 16 of the Supreme Court Rules.

No opposition has been heard from any other
interested party as to the appointment of those growers
Your Honour, so in effect what we're seeking to implement
is the same procedure as was utilised in the earlier
almond proceeding. Can I then give Your Honour a little
bit of background on the Solora proceeding, before moving
to the orders that we seek in each? The Solora land was
used for the 2005 Timbercorp citrus project. As in the
other schemes, the other registered schemes, Timbercorp
Securities Limited was the RE o¢f that registered scheme
and is now of course in liquidation.

The structure of that scheme is similar, not
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identical but similar to the almond schemes. The
landholding arrangements are probably most similar to the
licence schemes that Your Honour is familiar with and
then the arrangements for the management of the citrus
lots and so on is essentially the same as applied in
relation toc the almonds.

The Solora land is owned by OIM#2, the
1st defendant, which is in receivership in its capacity
this time as trustee for the Timbercorp Orchard Trust #2,
which as before is owned by Timbercorp Primary
Infrastructure Fund, that listed property trust I
referred to earlier. As before there was a contract for
the sale of assets relating to the citrus project -
sorry, I beg your pardon, relating to the Solora land
which was entered intoc between OIM#2 and other
stakeholders on the one hand and Costa Exchange Limited
on the other, on 18 December 2009.

Until that point, Solora was the subject of
securities granted in favour of my client ANZ, and the
secured debt 1s 12.6 million plus interest. The sale
realised $13.3m-odd, so there's a little gap between the
secured debt and the proceeds of sale again Your Honour.
As before the sale contracts were the subject of like
conditions precedent that the property was to pass
unencumbered by the grower interests, which were to be
extinguished subject to putting the sale proceeds aside
awalting apportionment.

Your Honour made orders to that effect on
26 Pebruary 2010 and Your Honour might remember that
Ms Bezencon was on that occasion represented by counsel

who was heard against the making of the orders and
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Your Honour ultimately decided the orders ought to be
made. Settlement under the sale contract occurred in
April this year and again these proceedings are directed
towards the same end point as the Liparco proceedings,
namely determination of which stakeholders might have an
entitlement to share in the net proceeds of sale and
valuation of those rights.

In terms of representation Your Honour, as I've
pointed out the net proceeds of sale presently exceed the
secured debt by a small margin. So depending upon the
entitlement of growers to share in those net proceeds,
again there's a need for representation of the interests
of the owning companies and the directors have again
agreed - the directors of the owning company has again
agreed to fulfil that role. Again the receivers are
merely stakeholders and will not take any substantive
part in the proceeding.

An issue which we apprehend will require some
argument pefore Your Honour this morning is in relation
to the grower representation. Your Honour will see from
the affidavit of Mr Hinchin filed in the Solora
proceeding that there has been a deal of correspondence
and discussion both with Clarendon Lawyers who represent
the grower who is proposed to be nominated as the grower
representative under Order 16 and also with Herbert Geer,
Mr May or Herbert Geer, who was instructed by Ms Bezencon
on behalf of the TGG Citrus Committee.

Mr Hinchin deposes that - I may just summarise the
position rather than taking Your Honour through the
affidavit bit by bit. The process of discussing grower

representation in this proceeding, bearing in mind that
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only one grower representative is required, because
there's only one scheme in issue, commenced in August.

At that stage my instructing solicitors approached
poth Herbert Geer and Clarendon's and peinted out that
proceedings would be issued imminently and could they
turn their minds to whether they wanted to seek
instructions about grower representation.

Clarendon's indicated in August that they would be
in a position to act for a grower nominee. Herbert Geer
wrote on 12 September saying that they acted for
Ms Bezencon and the TGG Citrus Committee and would act
for a grower representative subject to the payment of
their costs, but they didn't nominate a particular grower
representative at that time. Indeed they hadn't
nominated anyone until a couple of days ago as a proposed
grower representative.

In the meantime Your Honour it became apparent and
probably the issue is most neatly summarised in
Mr Hinchin's Exhibit 15, which is a letter from Allens
Arthur Robinson to Herbert Geer of 23 November 2011.

RER HONOUR: I don't have the exhibits.

MS HARRIS: Can I hand you up a copy?

HER HONCUR: Here they are. I'm sorry, what exhibit number?

MS HARRIS: Fifteen, in the Solora - so 6606.

HER HONOUR: Yes.

MS HARRIS: Might I just summarise an issue there discussed to
Your Honour. Mr May of Herbert Geer, who proposes to act
for a nominee grower on the instructions of the TGG
Citrus Committee is and was in 2009 and 2010 the managing
director of a company called Mediterranean Olive Estate

Limited.
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Mediterranean Olive Estate has acted in the capacity
as responsible entity of a number of registered
investment schemes, including olive schemes and it was
approached to beccme the responsible entity for the 2005
citrus project by the TGG Citrus Committee.

Your Honour may recall that there were some
proceedings actually conducted before Your Honour last
year at which meetings held to seek the interposition or
the substitution of Mediterranean Olives as RE of the
citrus scheme and others, came before Your Honour for
some orders in relation to the validity of the
resolutions passed at those meetings and if necessary
I'1l hand up to Your Honour an affidavit sworn by
Mr Monroe of KordaMentha in those proceedings which sets
out the chronology of what occurred.

In short compass a meeting was held in March 2010.
There were meetings of both the growers in the 2004
citrus project and the 2005 citrus project. The
resclutions put to those meetings were to the affect that
TSL ought to be removed as responsible entity of the
project and Mediterranean Olives substituted.

The resolutions did not succeed in relation to the
2004 project, but were purportedly passed in relation to
the 2005 project with which we are concerned. So there
were resolutions purportedly appointing Mr May's company
as the RE of the schemes at that time.

Thereafter substantial debate, I think it's fair to
say, took place between the liguidators of TSL and those
promoting the restructuring of the scheme as to whether
those resolutions had been validly passed. That issue

was the subject of the proceedings before Your Honour and
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ultimately some consent orders were filed in those
proceedings to the effect that the resolutions and the
calling of the meetings were invalid.

Nevertheless there was, as Your Honour will
appreciate, quite a deal of activity around the question
whether Mr May's company would assume the role of RE.
Your Honour will also recall that in the
Bossi v. ANZ proceedings, concerning the apportionment of
the almond assets that Your Honour decided earlier in the
year, one of the key issues in the proceeding was the
viability of the schemes and in particular whether there
was a prospect at the time Justice Robson made his orders
extinguishing the growers rights, that the schemes could
have continued and could have continued to term under a
new RE,.

Those issues were explored in depth in the evidence
before Your Honour with the evidence of Mr Knox of
Huntley Management who was the managing director of the
putative RE in respect of the almond schemes. Findings
were made by Your Honour in relation to the prospect that
a new RE would have been able to take over the schemes
and all of the hurdles, as it were, that would have had
to have been overcome in order to put a new RE in place.
We apprehend that it's likely that similar issues will
arise for the consideration of the court in this case.

In other words, that again there will be an issue about
viability of the schemes and the question whether they
could have continued to term if the grower rights had not
been extinguished by force of Your Honour's orders.

For that reason we apprehend that there is a real

prospect that evidence from and concerning Mediterranean
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Olives will have to be given in the proceeding. 1In
particular there is a real prospect that Mr May will have
t0o give evidence.

Now, he may or may not be called by our opponents
and if he were not called by our opponents then obviously
we would have to give serious consideration to calling
him ourselves, because we might want to show that there
was no - show through him that there really was no
realistic prospect of the schemes being restructured and
continuing. Now, will be aware that under the sclicitors
practice rules, the legal profession practice rules, a
solicitor can't continue unless there are exceptional
circumstances to act if he is or is likely to give
evidence in a proceeding for this kind.

We are concerned Your Honour that there is a
sufficiently real prospect of Mr May having to give
evidence in the proceeding, that if he were to act for
the grower representative in this proceeding that at some
point he would have to withdraw and with all of the
assocliated costs and delay and expense to all parties
that would ensue from that.

It is of course of special interest to the plaintiff
on two levels I guess Your Honour. Firstly we're
interested in the expeditious resolution of the
proceeding generally. But Your Honour will see that the
orders proposed that the grower representative have their
costs paid out of the fund. Any issue in the proceeding
that was likely to result in great diminution in the fund
would affect our interests and also those of the other
stakeholders, including in particular the property owned

company.
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That's on the one hand, Your Honour. These matters
were raised with Mr May. Your Honour will see from the
affidavit that the correspondence which followed really
didn't tackle the issue. Mr May's response was in
effect, "I can't see why the growers would want to call
me, so I wouldn't be embarrassed from acting. When I was
issued with a subpoena in the almond proceeding, I didn't
have any documents to return so I don't think I'd be of
any use to anybody".

Now, Your Honour with respect we don't find those
reasons of much comfort and for the reasons that I've
just articulated to Your Honour or sought to, even if
Mr Bigmore doesn't choose to call Mr May in his case,
there’s every chance that T might want to call him in
mine. Particularly I guess 1f Mr Bigmore chooses not to
call him because I might want to rebut any suggestion
that there could have been another RE.

Critically Your Honour, Mr May has not put forward
any reason why the grower representative nominated on
behalf of the Clarendon's - those instructing Clarendon's
would be inappropriate. Coming to that grower
representative, the grower representative there is in
fact a joint venture between two individuals whose names
are Mr and Mrs Bugden, Robert Bugden and Elizabeth
Bugden, who jointly owned an interest in the citrus
project.

Your Honour will not find anything in the affidavit
material to suggest that those persons are inappropriate.
Your Honour we see that there are some very positive
imperatives for appointing those persons because they

will then be represented by the same lawyers who not only
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conducted the earlier proceedings but will be conducting
on behalf of the growers subject to Her Honour's
discretion this morning, the case of the nominee
representatives in the Liparoo Yungara proceedings.

Your Honour will recall that no one else has come
forward in the Liparoco Yungara proceeding wanting to be
nominated as a grower, so if Your Honour were to make
those orders, those representative orders in Liparoco
Yungara, then Clarendon's and their counsel will be the
(indistinct) for the growers in that proceeding. We say
that there are strong reasons driven by efficiency in
terms of resources and costs for having the same set of
lawyers deal with the grower interests in the Solora
proceeding.

Particularly as we will be urging on Your Honour to
deal with these proceedings together as it were, again
for reasons of efficiency and in order to deplete the
fund as little as possible because somewhat unusually
— although not unusually for a representative case, all
of the costs of the growers will be coming out of the
fund here, so it is in the interests of all stakeholders
we would say to have that fund depleted as little as
possible. With that background Your Honour, might I come
to the orders which again I hope were forwarded to

Your Honour last night.

HER HONQUR: Yes, I have that.

MS HARRIS: Your Honour will see ~ and perhaps it's helpful

Your Honour to have the Liparoc orders and the Solora
orders side by side, because they differ little, subject
only to one matter. You will see when we come to it that

in Solora we are proposing that notwithstanding what T
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just said about Mr May and those he represents, we would
propese that there be a regime for serving on them
documents filed in this proceeding so that they are aware
of what's going on and if they feel the need to seek to
come before the court to either intervene or to have
their point of view put forward.

Your Honour might recall that that regime was also
implemented in the almond proceedings, where
Ms Bezencon's interests wanted to intervene them. Your
Honour, in relation to each order we have recorded in
other matters a reservation of rights in relation to
costs to which I will return in a minute, when I come to
the costs of the growers. The first order is simply a
procedural order Your Honour, included in light of the
short amount of time that's occurred in between issue of
the proceeding and this directions hearing.

Not all of the defendants Your Honour have filed
notice of appearance so there is a formal need to
dispense with the reguirements of the rules in that
regard. Your Honour, again the second order is a
procedural one in relation to proceeding by way of
originating motion.

The third order in each proceeding is the one
relating to representation. Tt specifically identifies
the individuals tc act on behalf of the grower interests
and Your Honour might note that the grower
representatives put forward in relation to the various
schemes are the same I think in each case as those in the
earlier proceeding to the extent that there is overlap
between the schemes the subject of each proceeding.

The fourth order then just formalises their joinder
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as defendants and the fifth would facilitate an amendment
to the coriginating motion to take account of their
potential interest as stakeholders, so seeking a
declaration as to the extent of their interests in the
proceeding.

The sixth order in each set is the one I
foreshadowed earlier about the two sets of proceedings
being heard and managed together. Then the seventh order
in each case relates to the position of the receivers.

Your Honour has heard from me this morning that 1t's
not proposed by any party that the receivers play
anything other than the stakeholders role, effectively an
interpleader, so that they would be excused from taking
any step in the proceeding subject to the three matters
that are there set out which they have identified as

being matters that they may wish to be heard.

HER HONOUR: Yes.

MS HARRIS: Then there is interposed in the Solora orders, an

Order 8, which as I foreshadowed contemplates the service
of all documents filed in the proceeding on Herbert Geer
as agent for the TGG Citrus Committee, so that they may
be kept apprised of what's happening in the proceeding
and seek to intervene or be heard as they consider
appropriate.

The following order in each set relates to the costs
of the grower representatives., Your Honour, there is a
redundant comma in (b) after the words "qualified costs
consultant”. Would Your Honcur mind removing that comma
please so that it's clear that what's to be agreed by the
parties is the ildentify of the costs consultant?

Thereafter Your Honour, there's an order with
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respect to further directions on 24 February. That date
has been chosen for two reasons. Your Honour I think
conducted a directions hearing in the Boundary Bend
proceeding last week, where Mr Anasstasiou appeared for I

think the Bossi interests.

HER HONOUR: Yes.

MS HARRIS: And alerted Your Honour to the fact that

discussions are currently on foot and propose to be
ongoing in relation to settlement not only of that
proceeding but potentially all of the proceedings
concerning the Timbercorp assets and the apportionment of
the sale proceeds of those assets. As Mr Hinchin deposes
in his affidavit that's our proposal to seek to explore

the possibility of a global settlement.

HER HONOUR: Yes.

MS HARRIS: And to use the next couple of months in order to

further that end. So what we propose is that these
matters would come back before Your Honour on

24 February, which is the same day as the Boundary BRend
proceedings. We would also propose that there be no
other orders for substantive steps in the meantime, so
that we can focus our efforts as it were on giving a
compromise a red hot go.

That's why Your Honour won't see any further orders
in relation to the exchange of contentions or the like in
the orders. So what we would propose to come back before
Your Honour on the 24th and let Your Honour know how
we're going and whether we need some further directions
from Your Honour on that.

Can I just go back to the issue of the grower's

costs in Order 8 Liparoo and 9 of Sclora. The order
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there is in reasonably conventional form in relation to
the grower's representatives having their costs out of
the fund.

It's proposed Your Honour though to record in other
matters, matters that have been communicated by my client
to the proposed grower representatives lawyers in order
to make clear that it does ultimately reserve its rights
to review the costs and to make any submissions as it
might see fit on their reasonableness. Now that might
not happen until the end of the proceeding Your Honour,
because it mightn't be apparent until then that there is

an issue or not as the case may be in that regard.

HER HONOUR: Yes.

MS HARRIS: But we thought it prudent to place that on the

record so that no one's in any doubt about that. It
wouldn't prevent the payment of costs in the interim, so
Your Honour will see that the regime provides for payment
of invoices on their submission by the receivers, so the
receiver's don't need to worry about whether there is or
is not a dispute. They will pay the invoice and then any
dispute will be sorted out if it ultimately arises down
the track.

Now we apprehend that that aspect of the orders

‘causes Mr Bigmore's client some grief, so Mr Bigmore will

no doubt address you on that. But we would submit

Your Honour that that's not an appropriate matter to flag
at this stage so that everyone knows that it’'s not just a
blank cheque as it were. Your Honour, they're the
matters that I wanted to address you on in relation to

the orders. Was there anything further I can - - -

HER HONOUR: No, thank you, that was wvery helpful Ms Harris.
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have a copy of the revised ruling that Your Honour made
- the ruling was on 22 December 2009 and it was revised
on 19 February 2010. The written submissions that we put

forward in support of the orders in the almond cass - - -

HER HONOUR: Yes.

MR BIGMORE: - - - particularly two issues, the one about

multiple representation of growers and the second issue
which is why there would be an order for pre-emptive
costs. As Your Honour has heard it's a matter of common
ground between us, the parties, at least the principle
protagonists at the Bar table, that there be an order for
pre-emptive costs. But we thought it might be convenient
to remind Your Honour of the basis of why such an order
is appropriate in these sorts of cases.

I won't say anymore about that aspect unless someone
else raises it. But as far as the first aspect is
concerned, we accept that it's appropriate for
Ms Bezencon's group to be provided with notice, as
Your Honour ruled in the almond's case. We don't support
an order for separate representation of a different group
of growers and we're not quite sure what Ms Bezencon
proposes today. But if Your Honour went to the Propcsed
Order 8 in the Soclora proceeding, it may be sufficient
that the order be for provision of the documents to TGG
Citrus Committee Inc, care of whatever address Ms
Bezencon wishes to advise Your Honour.

We don't cavil with Mr May's potential inveolvement
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in the matter, but it might require some further
reflection and perhaps it might be inappropriate to as it
were provide an endorsement in the form of the order for
his involvement.

Certainly our learned friend makes a case for Mr May
not being inveclved. We don't want to be heard to support
that submission as to Mr May's involvement, it's probably
a matter for him and for Ms Bezencon and we don't really
want to intrude upon that. By the same token it might be
that on reflection it's better to provide for service on
the TGG Citrus Committee Inc.

Finally and the only other thing in which we have
anything particular to say Your Honour is in relation to
the other matters that are proposed for the reservation
of rights. There's very little between us. In the other
cases, the almonds and the Boundary Bend Olives, there
has been no such expressed reservation of rights in othexr
matters. But we recognised and we actually brought the
transcript reference from the almonds case.

It was on the 22 March 2010, p.21 of the transcript.
It was quite clear between Mr Anasstasiou and myself that
at the end of the day there's got to be a taxation. It
may be that all of the pecople interested in the fund are
able to agree and dispense with taxation, but that's
another thing. There's got to be a taxation of these
costs at the end because they're costs being incurred on
behalf of representatives in relation to a pooled fund.

What we don't want to have is interventicon in the
process and I didn't hear my learned friend suggest that
there was going to be an intervention in the process on

the way through. We don't want to exclude them from
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involvement in the taxation process, but we do want to be
able to get on with our business by complying with the
regime which is getting the tax consultant to provide the
certificate and then providing that in the usual way to
the receivers or the holders of the fund for payment as
we go.

We're quite content with the reservation of rights.
It may be sufficient to put that on the transcript and
leave it out of other matters. In our submission that
would be preferable.

HER HONOQUR: Well when I look at Order 9 it's framed in terms
of an obligation on the 2nd and 3rd defendants to pay the
invoices within 14 days of presentation, so that is the
order.

MR BIGMORE: Yes.

HER HONOUR: And reservation of rights, although referred to in
other matters is not - doesn't operate on the terms that
the order - - -

MR BIGMCRE: No, it doesn't.

HER HONOUR: - - - (indistinct) any right to form a view or
challenge the invoice - - -

MR BIGMORE: Quite so, Your Honour. We don't want to interfere
with the reservation of a right. By the same token the
expression of it in other matters is, we would submit not
entirely clear. It should be clear that the reservation
is the right to participate in the ultimate taxation of
the costs.

HER HONOUR: Yes.

MR BIGMORE: That's all we have to say on that subject
Your Honour.

DR BIGOS: If Your Honour pleases it may make sense if we were
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to go next.

HER HONQUR: Yes, Dr Bigos.

DR BIGOS: {Indistinct) follows the same format as the other
aforementioned proceedings. There's one key difference
Your Honour, in the Supreme Court Proceeding 6777.

HER HONOUR: Sorry, I'm just trying to locate the file. Yes.

DR BIGOS: If Your Honour looks at the originating motion and
the schedule of parties, there's one key difference and
that is that the 1st plaintiff, which is a secured
creditor, is actually not a bank. So unlike in the Bossi
v. ANZ proceedings it actually is a trustee for the
forestry growers and that's because in the olive - in the
bought olive land case the forestry growers were the ones
that financed part of the payment of securities and so
they stand as financiers with securities. Those
securities were discharged in order to allow the sale to
take place.

Your Heonour will see that the other plaintiff's, the
2nd, 3rd and 4th are necessary parties, but again will
play a minimal role in the proceedings and its likely
that at the next directions hearing we'll seek an order
that they be excused, in a similar way to what Ms Harris
said. The 4th plaintiff's name, unfortunately it omits
his surname and we'll correct that. Your Honour, can T
hand up a form of order and that's been provided to
Mr Bigmore.

HER HONOUR: Yes.

DR BIGCS: Your Honour, will see that again there's a
procedural matter in Paragraph 1 of the orders.
Paragraph 2 seeks a representative order in relation to

the five relevant schemes. There are four registered and
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one unregistered scheme. Those grower representatives
have been (indistinct) by Clarendon's. There hasn't been
any opposition to those.

HER HONOUR: Yes.

DR BIGOS: The next order is that they be added as defendants,
so the olive growers will be on the other side of the
ledger. The fourth paragraph 1s a similar costs order.

HER HONOUR: Yes.

DR BIGCS: Again, there is a reservation of rights in other
matters that matches the reservation of rights in the
other proceeding. In my submission if Your Honour made
some reservation of rights in the other proceedings, it
would be appropriate to make a matching one here for
consistency. Then Paragraph 5 again is a procedural
order about an originating motion. We will amend the
originating motion to conform with Form 5C, at the moment
it's Form 5D. We'll list the new defendants and amend
the relief to incorporate them.

Finally, in Paragraph 7 there's a discharge of a
previous confidentiality order that His Honour
Justice Croft made about the sale agreement, that's no
longer confidential. So that order is sought to be
discharged. Again the matter would come back before
Your Honour for directions on the same date as all the
other matters.

HER HONOUR: Yes.

DR BIGOS: TIf Your Honour pleases.

HER HONOUR: Thank you, Dr Bigos.

MR BIGMORE: I should just say something very briefly about
that matter Your Honour. Clarendon's and I - Mr Hopper

was not involved at that stage, were retained on behalf
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1 of the forestry growers and I appeared before

2 Justice Pagone when that sale agreement was approved and

3 it was in that sale agreement that the provision for the

4 establishment effectively of Fenceport was provided for.

5 We don't see that.there‘s any difficulty, so long as
6 Fenceport, Mr Bigosf client, is representing the

7 interests of those growers. Tt's to a certain extent

8 grower against grower, but we're mindful of that and we

9 don't think that interferes with cur putting the case on
10 behalf of the nominated representative growers in this
11 case.

12 DR BIGOS: Your Honour, my client doesn't have any difficulty
13 with that.
14 HER HONOUR: Yes, thank vou. Yes, Mr Tang.

15 MR TANG: Thank you, Your Honour. In relation to our client's

16 position in Proceeding 6604 and 6606, I'd just say that
17 we adopt Ms Harris' learned submissions in all respects,
i8 subject to one qualification if I may. Just to note our
19 client's interests in the proceedings as were articulated
20 by Ms Harris' landowner and as described as a pool of

21 fund, we're at the back of the queue and any diminution
22 of the pool of fund will adversely affect our client.

23 So as to the involvement of Herbert Geer we say that
24 for the arguments made about efficiency and efficiency as
25 it goes to costs, certainly our client opposes the

26 involvement of Herbert Geer as enacted for the same

27 reascons as suggested that Clarendon's may be a more

28 efficient actor for the grower representatives in those
29 two proceedings.

30 HER HONOUR: Yes, thank you, Mr Tang.

31 MS PASCOE: Your Honour, the receivers are satisfied with the
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orders in the current form. There was just two very
minor issues I would like to raise. One is Order 7,
where the receivers are excused from participating
further, they would still like to be served with all
court documents given that they may have an interest in
some of the issues that come along down the track. It's
not excluded there and I don't think it needs to be
included in the orders, it's just something for the
parties,.

HER HCNOUR: Yes.

MS PASCOE: On the basis of the comments that have been made in
relation to crder a payment to Clarendon Lawyers out of
the fund for costs, the receivers are satisfied that the
orders are clear and can remain in the form that they
are.

HER HONOUR: Yes, thank you. That leaves Ms Bezencon.

MS BEZENCON: {Indistinct).

HER HONCUR: 1If you could - Ms Pascoe, move out of the way, so
that you can use a microphone.

MS BEZENCON: Sorry, is that better?

HER HONQUR: Yes.

MS BEZENCON: Your Honour, we actually disagree strongly with
not being presented with the legal representative of our
choice. I'm talking on behalf of the citrus growers.
From our point of view we've used Tom May and Herbert
Geer on a number of occasions and that's over the last
two years. If I might just reiterate what has been said
by Tom, we think it's probably pretty unlikely that the
growers will call him. There are others who can give
evidence.

At the time when we were calling those meetings we

MJ:FM 16/12/11 FTR:4-14A 25 DISCUSSION
Australia and New Zealand Banking Group



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

31

had to call them off under pressure, certainly from
KordaMentha and ABL and they were dropped. We agreed to
make them invalid and then we recalled those meetings and
we had an appropriate RE.

We've done an extensive and I mean more than just a
little bit, a really extensive lot of work about cash
flows, about the viability of the schemes. There are
quite distinct differences, without going into those
details there are gquite distinct differences about the
citrus projects.

We've spent a lot of time, as I said, doing a lot of
homework in regards to not Jjust the structures, the cash
flows analysis. We've talked to industry people,
contacts there. We've been at the forefront dealing with
- on the COI communing and inspection front as well as
with KordaMentha. We think that we really do represent
much more fairly the interests of the citrus growers and

therefore want to put their case forward.

HER HONCUR: I'm sorry, I don't understand that last statement,

that you represent the interests - - -

MS BEZENCON: Well from the citrus growers point of view we're

sayilng that we represent more of the citrus growers than
anybody else in the matter, so the TGG Citrus Committee
should be nominating the legal representative. In that
regard I personally hold citrus interests. OQur clients
have one of the biggest holdings. Other committee
members - it's not just myself, other committee members,
such as Angus Hordan, he's got 78 lots. There were other
advisors and growers too and we actually communicate.
We've got a database where we communicate with all the

growers. There's some 265, we've got almost all of their
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phone and emails and we're in regular touch.

Whereas I think with all due respect, Chris Garner,
whose instructing Clarendon doesn't have that rapport and
in fact we actually act for some of his clients who
against his wishes have opted for what we're suggesting
or recommending.

That can be reflected if I might say, that's
reflected in the - I've got some - sorry, I haven't got
copies of all of that, but that just shows you the number
of percentage that our group if you like - and I call it
(indistinct) team because it's not Jjust me, but the TGG
Committee altogether represent on the 05, up to 86 per
cent of the growers there. On the 04 it's about - I
think it's 73 per cent, compared to Chris Garner where
there's none of the people own directly any citrus and
certainly are only representing a smaller amount there.

We also would like to note that in terms of the
involvement from Chris Garner and the TGG, we formed it
together actually, Chris and myself, then there was a
difference of opinion. He went his way. We had
subcommittees for different interests where he didn't
have an interest and clearly noted that.

He hasn't attended any meetings that have been run.
He's never attended any court appearances. He's not been
involved in any proposals whereas we clearly have and
have been doing so all along. We'd also like to mention
that we are dealing with the debenture holders, which
it's not just the banks. These questions about
apportionment will reflect back on what happens with the
debenture holders. We're in talks with them to try and

see whether there's some rescolution that can be achieved
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We'd also just mention that Yungara and Solora - the
05 growers, have an interest both in Solora property and
Yungara property. So to separate them out we think is
perhaps a little bit premature and you may even want to
wait till the appeal comes. But certainly we think we
represent again the growers in that respect and we'd like
10 have the choice of our legal representative being
Herbert Geer essentially.

Let me think. We also would like just to raise two
- one of the issues from our point of view is cbhvicusly
ANZ is represented here. I understand that the Garnow
and Ms Delini have involvement with property syndicates
and may have a conflict there as well. Again, from the
citrus committee and growers point of view we would
prefer to have the legal representative of ocur choice
with no such conflict would come into any play. I think
I've just about mentioned everything I should. Yes,
there was - we had a meeting with Clarendon's sometime
ago with Michael (indistinct) and there has been an
agreement anyway between Clarendon's and ourselves -
Chris Garner being one side of growers or advisers rather
than growers and ourselves.

There was certainly an agreement there that we would
be representing the citrus growers. I think we really
object to ANZ trying to dictate who we should have as the
representative and we shouldn't be at the table on behalf
of the citrus growers, because that's who we've worked

for, for the last two years.

HER HONOUR: Yes, thank you. Ms Harris.

MS HARRIS: Your Honour, can I just respond briefly to some of
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the matters that have just been raised. Your Honour, I
didn't object to the evidence from the Bar table but

Ms Bezencon has been represented by lawyers and really if
there were to be evidence about any of these matters it
should have been brought before Your Honour in the proper
way.

Having said that I should make clear that the first
point that was made was about Ms Bezencon's entitlement
or there be an entitlement of the TGG Citrus Committee to
have their lawyer of choice. We have nothing to say
about that. The question is who should act for the
grower representative in this proceeding and the grower
representative identified by Mr May was a man whose name
now escapes me. But the difficulty we see is in Mr May

acting for that person.

HER HONOUR: Yes, I understand.

MS HARRIS: We have no difficulty with him acting for the TGG.

In fact the submissions that have just been made really
just highlight the difficulty that's created if Mr May is
to act for that grower representative. There is no
evidence before Your Honour at all about representation
of growers and we're reminded of what Mr Justice Kaye
said in Clark v. University of Melbourne [1978] V.R. 457
at 476-477, where His Honour said and I apologise I don't
have the report in court. But he said, "It seems to me
that the ...(reads)... is of little moment™.

We say Your Honour that that's where we're at. We
have secured a grower representative of the 2005 citrus
scheme. TIt's notable that there was nothing in the
submissions that have just been made that indicate that

that person is not appropriate. It's not Mr Garner, who
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will be the representative, it's Mr and Mrs Bugden and
they undoubtedly own interests in the schemes.

We have explained at some length why it's most
efficient that there be common representatives across the
proceedings and in effect there's no challenge to.that in
any of the submissions that have been made. For the
reasons that I endeavoured to explain to Your Honour
before, we are still at the view that it's in the
interests of all the stakeholders for the orders to be
made in the terms put forward.

Ms Bezencon didn't address why the regime that we've
proposed for service of documents upon her wouldn't be an
appropriate way of making sure that her interest remain
apprised of the issues in the proceeding and can have

their say if they wish. As Your Honour pleases.

HER HONOUR: Thank you, Ms Harris.

MS BEZENCON: Your Honour, may I Jjust reply to that. Tom isn't

here because of ANZ's position and we certainly weren't
in the position of incurring extra costs for him to
appear, so that's the reason he isn't appearing and we're
trying to do our damndest to put forward the view.

The other thing is that whilst I hear what Ms Harris
says about the Bugden's presenting as representatives of
growers. It's clear that Chris Garner is the one who
instructs Clarendon's. They said that to us just
yesterday. We think that that's not appropriate, that
it would be better to have the input from Timbercorp
Grower Group Citrus Committee and all the work that we've
done that can be added with the representative that we
have chosen.

That person has been at all those meetings and has
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participated and has an added interest. The Bugden's
have never participated. Sc I think it would clearly be
better that the representative we're suggesting is the
one involved and clearly we don't think that Tom is going
to have any issue with the proceedings.

HER HONOUR: Yes, thank you.

(RULING FOLLOWS)
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MS BEZENCON: Excuse me, Your Honour, sorry, I'm not sure if

I'm doing it in the right order. 1Is it possible that we

apply for at least - I think from the previous
proceedings that costs be covered for what we have
already done in - up to date?

HER HONOUR: Well that's an application which would have to
put on notice.

MS BEZENCON: Yes.

HER HONOUR: And if you sought to pursue it, so it's not an
application that can be made today.

MS HARRIS: Thank you, Your Honour. I take it that subject
the amendments that Your Honour has foreshadowed that
Your Honour is prepared to make the orders set out in
proposed minutes and if it's suitable to Your Honour
we'll make those small changes and send them up to
Your Honour's assoclate for authentication.

HER HONOUR: Yes, thank you.

MS HARRIS: Thank you, Your Honour.

to

the

HER HONOUR: I'll make the form of orders proposed by Dr Bigos

in the other proceeding.

DR BIGOS: 1If Your Honour pleases.
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IN THE SUPREME COURT OF VICTORIA AT MELBOURNE
COMMERCIAL AND EQUITY DIVISION

COMMERCIAL COURT
LISTD

S CI12011 06606 -
BETWEEN:
AUSTRALIA AND NEW ZEALAN]j BANKING GROUP f’laintiff
LIMITED (ACN 005 357 522)
-and -
OIM#2 PTY LTD (RECEIVERS AND MANAGERS . Defendants

APPOINTED) (ACN 112 691 997) AS TRUSTEE FOR
TIMBERCORP ORCHARD TRUST #2 AND ORS ACCORD]NG

TO THE SCHEDULE ATTACHED
GENERAL FORM OF ORDER
JUDGE OF THE COURT: The Honourable Justice Davies
DA"I‘E MADE: 16 December 2011
ORIGINATIN G PROCESS: Originating Motion
'HOW OBTAINED: On application by summons filed 6 December 2011

ATTENDANCE: Ms. W, Harris of Senior Counsel with

: Mr. M., Rush of Counsel for the Plaintiff.
Mr. S. Tang, the Solicitor for the First Defendant.
Ms. L. Pascoe, the Solicitor for the Second and
Third Defendants.
Mr. G. Bigmore of Queens Counsel with
Mr. S. Hopper of Counsel for Robert Bugden ancl
Elizabeth Bugden

OTHER MATTERS: In relation to paragraph 9 of this order, the Plaintiff
reserves its right to:

() review the legal costs and disbursements
incurred by the Fourth Defendants in
this proceeding;

(ii)  form a view about the reasonableness of
those legal costs and disbursements; and

(iii) challenge any such legal costs and
disbursements which the Plaintiff
regards as not being reasonably
incurred.

ORDTDCI{123.00C



THE COURT ORDERS THAT:

1.

(2)

(b)

@

(b)

Pursuant to Rule 45.05 of the Supreme Court (General Civil Procedure) Rules
2005, the requirements of Rules 5.03(1) and 8.02 are dispensed with.

Pursuant to rule 45.05 of the Supreme Court (General Civil Procedure) Rules
2005, the Plaintiff has leave to proceed by originating motion in form 5C,

Pursuant to rule 16.01(2) of the Supreme Court (General Civii Procedure)
Rules 2005, Robert Bugden and Elizabeth Bugden are appointed as
representatives of the Growers in the 2005 Timbercorp Citrus Pro_]ect
(ARSN 114 091 299).

The persons appointed as representatives pursuant to paragraph 3 are joined as
the Fourth Defendants in the proceeding pursuant to Rule 9.02 and/or Rule
9.06(b) of the Supreme Court (General Civil Procedure) Rules 2005.

The Plaintiff is granted leave to file and serve an amended originating motion
on the Defendants on a date to be fixed:

incorporating a declaration as to what, if any, right the Growers represented by
the Fourth Defendants have to the sale proceeds held on trust by the Second
and Third Defendants pursuant to paragraph 4 of the orders made by the
Honourable Justice Davies on 26 February 2010 in proceedmg No. 8§CI 2010

398 (Orders); and

amending paragraph 5 of the originating motion to read “A declaration as to
how the sale proceeds held on trust by the Second and Third Defendants
pursuant to paragraph 4 of the orders ought to be distributed between the
Plaintiff and the First and Fourth Defendants™.

Subject to any further order of the Court, this proceeding is managed and
heard together with proceeding number S CI 2011 6604.

Until further order, the Second and Third Defendants are excused from taking
any step in the proceeding, including court appearances, but may do so in
relation to the following matters:

their rights to be paid their remuneration and expenses from the sale proceeds
held on trust by the Second and Third Defendants pursuant to paragraph 4 of
the orders (the Funds) (to the extent that remuneration and those expenses
have not already been paid);

any allegations made about the Second and Third Defendants’ personal
conduct during their appointment and, in particular, with respect to the sale of
the assets the proceeds of which represent the Funds; and




@

(b)

10.

11.

12.

DATE AUTHENTICATED: 30 December 2011

KK301211

To ensure disposal in full of the Funds currently held on trust by the Second
and Third Defendants including the Funds and the money payable under the
Crop Sale Agreement.

Each party serve a copy of all documents filed in this proceeding on the
TGG Citrus Committee Inc. at the same time as the document is served upon a
party to the proceeding.

The Second and Third Defendants, being the receivers of the First Defendant,
pay from the Funds to Clarendon Lawyers, the solicitors for the Fourth
Defendants, the legal costs and disbursements incurred in this proceeding by
the Fourth Defendants oh a solicitor and client basis pursuant to Rule
63.32(2)(a) of the Supreme Court (General Civil Procedure) Rules 2005
within 14 days of presentation to the Second and Third Defendants by

Clarendon Lawyers of: '

N

a tax invoice for Clarendon Lawyers® legal costs and disbursements in
relation to this proceeding; and

a bill of costs on- a solicitor and client basis, prepared and certified by an
appropriately qualified costs consultant to be agreed by the parties.

The proceeding is listed for further.directions at 10.00am on 24 February
2012. .

The costs of today are reserved.

There is liberty to apply




SCHEDULE OF PARTIES -

BETWEEN:

AUSTRALIA AND NEW ZEALAND BANKING
GROUP LIMITED (ACN 005 357 522)

-and -
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APPOINTED) (ACN 112 691 997) AS TRUSTEE FOR
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AND MANAGERS APPOINTED) (ACN 112 691 997) AS
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PAUL WILLIAM KIRK IN HIS CAPACITY AS
RECEIVER AND MANAGER OF OIM#2 PTY LTD
(RECEIVERS AND MANAGERS APPOINTED)

(ACN 112 691 997) AS TRUSTEE FOR TIMBERCORP
ORCHARD TRUST #2 '

S CI2011 06606
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IN THE SUPREME COURT OF VICTORIA AT MELBOURNE
COMMERCIAL AND EQUITY DIVISION

COMMERCIAL COURT
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No. S Cl 2011 6606
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AUSTRALIA AND NEW ZEALAND BANKING GROUP LIMITED Plaintiff
(ACN 005 357 522)
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OIM#2 PTY LTD {RECEIVERS AND MANAGERS APPOINTED) (ACN 112 691 Defendants

897) as trustee for TIMBERCORP ORCHARD TRUST #2 & ORS (according
to the attached Schedule)
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Date of document: 25 September 2012
Filed on behalf of: the Fourth Defendant
Prepared by:

Clarendon Lawyers Tel: 03 8681 4400
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This is the exhibit marked “CJA-24" now prod