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REASONS FOR JUDGMENT

1 Companies in the Timbercorp group are in the process of being wound up. Two

group companies, Timbercorp Limited (in liquidation) (TL) and Timbercorp Securities

Limited (in liquidation) (TSL), hold land on long-term leases. Forestr and horticultual

operations are conducted on the land. The rental under each lease fell due on 1 July 2009.

That rent was not paid. The aggregate anual rental liabilty for the forestr properties is

approximately $27 milion. The rent was not paid because TL and TSL are hopelessly

insolvent. Several landlords, among them the defendants, have served notices under s 568(8)

of the Corporations Act 2001 (Cth) giving the liquidators of TL and TSL 28 days with

which to disclaim the leases. The liquidators sought and were granted an extension of the

time for disclaimer. What follows are the reasons.

2 Prior to its collapse the Timbercorp group promoted a range of managed investment

schemes that involved forestr and horticultural operations. The schemes were attactive to

investors, in par because of the favourable tax treatment afforded to investors for the money

they invested into the schemes. As a result many schemes were established. Scheme

operations were conducted on land owned by a Timbercorp company or on leased land. Each
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investor was granted a sub-lease of par of the land upon which his scheme conducted

operations. TSL is the responsible entity for the schemes.

3 The Corporations Act makes provision for a liquidator to disclaim property which is

not easily realisable and is found not to be beneficial to the estate: see s 568(1). Commonly

the liquidator wil rely on this provision to disclaim onerous leases to avoid the continuing

obligation to pay rent and maintain the leased premises.

4 The liquidators do not at this point want to disclaim the leases granted by the

defendants. They acknowledge that the Timbercorp group is insolvent and canot continue to

operate the managed investment schemes presently under the group's control. That leaves

the liquidators with two options. First, they could find an organsation wiling to take over

the operation of the schemes. Were such an organisation to be found it would be required to

assume the obligations of the old responsible entity, including the obligation to pay

outstanding rent: s 601FS. It would, I suppose, help if all landlords agreed to a reduction in

rent.

5 The second option is to wind up the schemes. The liquidators have begu that process

by making application in the Supreme Cour of Victoria for a winding up order for some

schemes. That application has been stood over pending the liquidators obtainng the views of

the relevant investors. To be fair, it is diffcult to see what the investors might usefully say.

If no-one comes forward to rescue the schemes they wil be wound up whatever the investors

think.

6 In that event the leases wil be surendered by the landlords in consequence of the

failure to pay rent, if they have not been disclaimed in the meantime. Many landlords, the

defendants among them, have already taken the first step in the process of termating the

leases. Thus, each defendant has served notice of default requirg the lessee (TL or TSL) to

pay the outstanding rent. The defendants appreciate the default wil not be remedied, so they

must decide whether to exercise their right of termination following the failure to comply

with the notices. It is unlikely that the defendants wil hold back for any lengty period. At

the moment they are hoping the liquidators wil find a person wiling to take over the

schemes and the leases with them.
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7 There are reasons why the liquidators seek more time. One is that they perceive that a

disclaimer may adversely affect the investors who wil then allege that either TSL, as

responsible entity of the schemes, or the liquidators have breached the duties they owe

investors. Each lease provides that the growing trees and crop belong to the lessee. If the

lease is disclaimed there is a perceived risk that the trees and crops might revert to the

landlords. The other reason is that the liquidators want more time to market the schemes.

8 It is, I thnk, necessar to say something about the position of a liquidator of a

responsible entity which is in the course of being wound up in insolvency. The liquidator is

fiduciar. The principal beneficiares of the duties owed by the liquidator in their capacity as

a fiduciar are those who are interested in the liquidation, namely the creditors and members.

Moreover, as a fiduciar the liquidator must act imparially between all those who are

interested in the winding up.

9 Is the position of a liquidator of a responsible entity any different? The Corporations

Act requires a managed investment scheme to have a responsible entity operate the scheme:

s 601FB. The responsible entity must be a public company that holds an Australian financial

servces licence authorising it to operate a managed investment scheme: s 601FA. Strct

duties are imposed on a responsible entity under s 601FC. One duty is that the responsible

entity must act in the best interests of members and, if there is conflct between the members'

interests and the entity's own interests, it must give priority to the members' interests:

s 601 FC(1 )( c). Ths duty overrdes any conflcting duty an officer of the responsible entity

has under Pt 2D.l: s 601FC(3). Par 2D.l contains the general duties owed by directors and

other offcers of a corporation. Included among them is the duty to act with reasonable care

and diligence (s 180), the duty of good faith (s 181), and the obligation to not use their

position to improperly gain an advantage (s 182).

10 The Corporations Act also imposes duties upon an offcer (which would include a

liquidator) of a responsible entity: see s 601FD. The duties are similar to those owed by the

responsible entity. Like the obligations of the responsible entity, the duties of an offcer

overrde any conflcting duty the officer has under Pt 2D.l: s 601FD(2).

11 The liquidators seem to be of the opinion that by reason of ss 601 FC and 601 FD they

are required to look after the interests of investors even if that be at the expense of other
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creditors. In my view that is wrong. There is nothng in ss 601FC or 601FD that overrdes

the liquidator's duty to those interested in the winding up. It would be quite extraordinar

were that to be the case. I th the liquidators should readjust their priorities.

12 That is not to suggest that an extension is not waranted to give the liquidators a little

more time to tr and sell the schemes as going concerns. I am prepared to give the

liquidators a short extension to 30 August 2009 to work out what wil happen with the

schemes.

13 It should be understood that the extension is granted on the basis that the defendants

wil not thereby suffer any prejudice. The defendants obsere they wil not be receiving rent

durng the extension and say they may be required to incur expenditure to maintain the trees

and crops to prevent damage to the reversion. As to the rental, the defendants do not have a

prospective tenant standing by wiling to take a lease and so wil not lose any rent. As to the

maintenance that is required, the landlords wil incur that expenditue to protect the reversion

whether or not an extension is granted.

14 The defendants have indicated that although they wil soon be in a position to

terminate the leases, they may refrain from acting and await the outcome of the liquidators'

endeavours. The liquidators should be put on terms that they wil not plead an election to

affrm the leases as a result of the defendants' failure to act on the notices of default prior to

30 August 2009.

15 The final matter is costs. The liquidators have sought and obtained an indulgence and

should pay the defendants' costs.

I certify that the preceding fifteen

(15) numbered paragraphs are a true
copy of the Reasons for Judgment

herein of the Honourable Justice

Finkelstein.
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Dated: 18 August 2009
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