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Simon Theodore and Andrew Croxford
Gadens Lawyers
Level 25
Bourke Place

600 Bourke Street
Melbourne VIC 3000

Contact
Bridgette Toy-Cronin
Direct 61 3 9229 9881
Facsimile 61 399169392
btoycronin~abl.com.au

Partner
Leon Zwler

Direct 61 3 9229 964
Izwier~abl.com.au

acroxfordCâvic. aadens. com. au

Dear Mr Theodore

Timbercorp - Access to Olive and Almond Scheme Records

Your request

We refer to your letters of 18 December 2009 requesting that the liquidators of
Timbercorp Securities Limited (In Liquidation) (TSL) consent to your clients
inspecting the books of the seven registered managed investment schemes
(MIS) for the cultivation of olives (Olive Schemes) and the seven registered
MIS for the cultivation of almonds (Almond Schemes). You state that your
clients are:

(a) in respect of the Olive Schemes, the TGG Olive Commitee Inc

(Olive Committee) and seven Growers named in your letter; and

(b) in respect of the Almond Schemes, the TGG Almond Committee
Inc (Almond Committee) and seven Growers named in your
letter.

Your clients wish to convene a meeting of each Olive and Almond Scheme to
appoint a new responsible entity (RE) and before doing so, wish to inspect the
books and records to ascertain what liabilities a new RE would inherit.

Your letters were sent after close of business on Friday 18 December 2009 and
request consent be given by 12:00pm on Monday 21 December 2009. You
state that if the liquidators do not consent to your client's request you wil make
an application pursuant to s 247 A of the Corporations Act 2001 (Cth) (the Act).

No order available under s 247 A

Your clients are not entitled to an order under s 247A. Section 247A(5) states
that the Court may only make the order if it is satisfied that your clients are
acting in good faith and that the inspection is made for a purpose connected
with applying for leave under s 237 or bringing or intervening in proceedings
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with leave under that section. Section 237 applies to a person bringing

proceedings on behalf of a company. That is not your clients' stated intention in
inspecting the books of the Almond and Olive Schemes. Furthermore, S 237
does not apply to companies in liquidation: Chahwan v Euphoric Ply Ltd tlas
Clay & Michel (2008) 245 ALR 780.

Olive and Almond Schemes are subject to informal winding up

TSL's liquidators are disinclined to provide the information your clients are
seeking because the Olive and Almond Schemes are the subject of an informal
winding up.

Since shortly after the commencement of the voluntary administration of TSL
and the Timbercorp Group companies the liquidators developed a strategy for,
and then managed, an orderly realisation or recapitalisation of the Almond and
Olive Schemes, as well as the 11 registered and one unregistered MIS for the
cultivation of eucalyptus trees. The purpose of this process has been to
maximise returns to all stakeholders, including the Growers, landlords,

employees, secured and unsecured creditors and to circumvent significant loss
arising from wastage of the Almond and Olive Schemes in particular. The task
has been extremely diffcult because the Timbercorp Group is insolvent, its
assets are secured in favour of banks, its structure is complex, key assets are
leased to external landlords and the Act does not set out a comprehensive
regime for the orderly winding up of managed investment schemes.

In June 2009, the liquidators of TSL brought an application to wind up the
Almond and Olive Schemes, Supreme Court proceeding 7114 of 2009
(Winding Up Application). This was preceded by the liquidators' application
for a direction that they were justified in bringing the Winding Up Application.

On 20 July 2009, the Winding Up Application was adjourned by consent as the
Growers did not wish the Schemes to be terminated and wanted an opportunity
to consider their options at a meeting of Growers.

In July and August 2009, the liquidators convened meetings of the Growers for
the Growers to put resolutions forward, particularly to appoint a new RE. No
replacement RE who was willng to consent to appointment unconditionally
could be found for either the Olive Schemes or Almonds Schemes.

The liquidators returned to Court but did not press their application to wind up
the Almond and Olive Schemes. They instead sought a direction that they
would be justified in causing TSL to amend the constitutions of the Olive and
Almond Schemes to give TSL the explicit power to "assign, terminate, surrender
or otherwise deal with any sub-leases, licence or joint venture agreement." The
liquidators consequently amended the constitutions.

At the conclusion of three transparent and robust sale processes (one for the
assets the subject of the Olive Scheme and two for the assets the subject of the
Almond Scheme), the assets were sold to third parties. The three sale
transactions were each the subject of a Court proceeding 9408 of 2009, SCI
200910382 and SCI 20099998 (Sale Proceedings).
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Following completion of the sales, the net sale proceeds from each of these
sales are or wil be held in escrow pending the hearing and determination of a
proceeding to determine which person or persons have any rights to all or any
part of the net proceeds (Rights Proceedings). The Rights Proceeding in

respect of the Timbercorp Group owned assets for the Almond Schemes have
begun in the Supreme Court (SC12009 10699) (Almond Rights Proceeding).

The process that the liquidators have followed since June 2009 has amounted
to a de facto or informal winding up of the Olive and Almond Schemes. As you
were not instructed during this process we enclose by way of further
background the affdavit of Mark Anthony Korda in proceeding SCI 2009 9998
(without exhibits). This affdavit explains in some detail the history of the
proceedings in relation to the Olive and Almond Schemes.

Grower involvement in the Court Proceedings

Throughout the Iiquidations KordaMentha's website has continually been
updated with press releases, documents and court proceedings. ABL's website
is continually updated with the court documents relating to all the Timbercorp
Court proceedings of which we have carriage. The Growers have had every
opportunity to be heard.

The Timbercorp Growers Group, represented by Clarendon Lawyers, has
appeared at all the liquidators' applications in relation to the Almond and Olive
Schemes.

From 6 October 2009, your client Kerree Anne Bezencon, the chair of the Olive
Committee and Almond Committee, and the Olive Committee and Almond
Committee, have intervened in the proceedings brought by the liquidators in
respect of the Olive and Almond Schemes. This includes in the three Sale
Proceedings. The Almond Committee is also seeking to represent the Growers
in the Almond Rights Proceeding.

We note that in proceeding two of the Sale Proceedings, your clients appeared
in opposition to the sale and were associated with under bidders or late bidders
in those sale transactions. In proceeding 9408 of 2009 for the sale of the
Timbercorp Group owned almond assets, Ms Bezencon swore two affdavits.
She proposed Huntley Management Limited act as temporary RE for the
Almond Schemes and put to the Court a new bid of Stephen Blair which she
argued was more favourable than the bid the liquidators had accepted. Robson
J in his judgment of 8 October 2009 rejected Ms Bezencon's argument and
found that lithe evidence establishes that the liquidators have conducted a
proper sale process.... In my view the liquidators are justifed in accepting the
Olam Orchards bid" (paragraph 64).

Similarly in the proceeding for the sale of the olive assets, SCI 2009 9998, Ms
Bezencon filed an affdavit sworn 11 November 2009 putting forward a last
minute alternate bid by EB Capital, to the bid the liquidators had accepted.
Stephen Blair, one of the under bidders in the olive sale process is a principal of
EB CapitaL. Croft J, said that the proposal the subject of Ms Bezencon's

affdavit was "no more than a possibilty, which is subject to all the exigencies of
negotiation and agreement of terms and conditions". Another member of the
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Olive Committee, Neil Leslie Cox, also filed an affdavit sworn 10 November
2009 in that proceeding, supporting the under bidder Great Land Olives (GLO).
GLO put a new bid to the Court. Croft J similarly rejected the submission that
the liquidators should consider GLO's new bid callng it "no more than a
possibilty which is subject to all the difculties and disappointments often

inherent in negotiations".

Role of RE now limited to receiving assets

TSL's role is now limited to receiving the remaining assets and distributing those
assets. The Olive and Almond Schemes are no longer operating as MIS: the
Growers are not being invoiced for any further contributions to the Olive and
Almond Schemes. There is therefore no role for a RE of an MIS as
contemplated by the Act.

The liquidators do not consider that any purpose would be served by a new RE
being appointed at this time. It would only add to the expense of the liquidation
which would ultimately be borne by the Growers.

Further Court Proceedings

The liquidators are subject to Court supervision and wil continue to seek
directions from the Court as any controversial issues arise. While they consider
that an informal winding up process is sufcient at this time, the liquidators'
application to wind up the Olive and Almond Schemes (7114 of 2009) remains
before the Court.

If your clients call meetings of the Olive and Almond Scheme Growers the
liquidators wil resume the application to formally wind up those schemes and
formalise the position. They wil do so as they believe that it is in the best
interests of the Growers that the Growers do not bear the costs involved in
convening meetings or in having a new RE spend what would be significant
costs in becoming sufciently acquainted with the legal and financial matters of
TSL and the Olive and Almond Schemes. The liquidators wil otherwise leave
the informal process to run its course.

Yours sincerely
Arn~ ~Ioch Leibler
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Leon Zwier
Partner
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