














4.1

o

By executing the Application Form attached to the Offer Document the
Members as ate constituted from time to time agree to be bound by the

terms and conditions of this Constitution.

ISSUE OF UNITS

5.1

5.2

5.3

5.4

5.5

5.6

5.7

Offer

The Manager may at any time:

(1) offer Units for subscription or sale; or

(2) invite persons to make offers to subscribe for or buy Units.

Form of Application

Each Application for Units:-

() must be made by Application Form attached to an Offer
Document; and

(2) must be accompanied by Application Moneys as required by any
relevant Offer Document,

3) may only made by an Authorised Investor.

Acceptance or rejection

The Manager may, without giving any reason:

@y)] accept an Application;

2) reject an Application; or

(3) reject part of the Application.

Uncleared funds

Units issued against Application Money in the form of a cheque or other

payment order (other than in cleared funds) are void if the cheque or

payment order is not subsequently cleared.

Issue of Units

Units are taken 1o be issued when:

(1) the Application Money for the Issue Price is received by the
Manager; and

(2) the Manager accepts the Application and the Units are entered 1n
the Register, or at such other time as the Manager determines.

Number of Units Issued

The number of Units to be issued to an Applicant will be the amount of

the Application Money less the Transaction Fee, rounded down to the

nearest whole number,

Investment Confirmation Statement
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The evidence of a Members holding in the Scheme will be the latest
extract from the Register as provided from time to time to a Member by
the Manager in a Investment Confirmation Statement.

5.8 Notwithstanding clauses 5.1 - 5.6, the Manager may, in its discretion, allot

Units on terms and conditions it thinks fit.

ISSUE PRICE

The issue price of a Unit shall be $1.00.

TERM OF INVESTMENT AND REDEMPTION OF UNITS
7.1 Minimum Term and Conditions

The minimum term of the investment and conditions attaching to the

redemption of the Units (withdrawal of funds) are detailed in the Offer

Document under which the Member applied for Units. The minimum

notice period for redemption requests may be varied by the Manager from

time to time by written notice to Members,

7.2 Notice to Redeem
Subject to clause 7.1 a Member may request a redemption of all or part of
its Units in the manner prescribed by the Offer Document.

7.3 No Obligation

(a) Subject to the provisions of clause 7.2 and 7.3(b) the Manager
will agree to a Members request for redemption of Units,

(b) The Manager is not obliged to agree to amy request for
redemption of Units for such periods as it in its sole discretion
determines where:-

@) The Scheme’s cash reserves fall below 5% of the value of
the Scheme’s Issued Units; or
(i) In any calendar month the Manager receives net
redemption requests equal to 10% or more of the value of
the Scheme’s Issued Units; or
(ili)  Any other event or circumstances arises which the
Manager considers in its absolute discretion may be
detrimental to the interests of the Members in the
Scheme.
7.4 Redemption by the Manager
The Manager may redeent any Units at any time by giving notice of such

redemption to the relevant Unit Holders.
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7.5 Payment

(a) The Manager must pay to the holder of a redeemed Unit so much
of the Distributable Income for the Distribution Period as the
Manager considers is reasonably attributed to the Unit for the
period from the commencement of the then current Distribution
Period to the date of the redemption.

(b) The Manager must pay to the holder of the redeemed Units the
redemption price of $1.00 per Unit for each redeemed Unit plus
the amount referred to in clause 7.5(a) within one month after the
Manager’s obligation to pay the redemption price under clause
7.6 arises.

7.6 Cancellation of Units

Upon the redemption of Units, the Units must be cancelled and the:name

of the holder must be removed from the Register as a holder of those

Units and the Manager’s obligation to pay the redemption price and the

amount referred to in clause 7.5(a) per Unit for each redeemed Unit arises.

g. TRANSFER OF UNITS
8.1 Transferability of Units

m Subject to this Constitution, a Unit may be transferred by
instrument in writing, in any form authorised by Law or in any
other form that the Manager approves.

2) A Transferor of Units remains the holder of the Units transferred
until the transfer is registered.

8.2 Registration of Transfers

(1) The following documents must be lodged for registration at the
registered office of the Manager or the location of the Register:
¢} the instrument of transfer; and
2) any other information that the Manager may require to

establish the transferor's right to transfer the Units,

(2) On compliance with clause 8.2(a), the Manager will, subject to
the powers of the Manager to refuse registration, register the
transferee as a Member.

8.3 Where registration may be refused

Where permitted to do so by Law or this Constitution, the Manager may
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refuse to register any transfer of Units.

Where registration must be refused

If:
0))

?)

)

the Manager has notice that the transferor of Units has entered
into any borrowing or other form of financial accommodation to
provide all or part of the funds to subscribe for or acquire a Unit
and has not received confirmation from the financier that the
financier consents to the transfer of those Units; or

the transferor has given a power of attorney in favour of the
Manager in the form set out in an application form accompanying
the Offer Document and the transferee has not executed and
provided to the Manager a similar form of power of attorney
(with such adaptations as are necessary) in favour of the
Manager, the Manager must refuse to register same and must
continue to treat the seller or transferor as the case may be as the
registered holder for all purposes and the purported sale,
purchase, disposal or transfer shall be of no effect, or

if the transferee is not a Member the Manager mustnot consent to
the registration until the Manager is satisfied that the transferee
has read or had the opportunity to read this Constitution and has

agreed to be bound by its provisions.

Notice of non-registration

If the Manager declines to register any transfer of Units, the Manager

must within 5 Business Days after the transfer was lodged with the

Manager give to the person who lodged the transfer written notice of, and

the reasons for, the decision to decline registration.

Suspension of transfers

The registration of transfers of Units may be suspended at any time and

for any period as the Manager from time to time decides. However, the

aggregate of those periods must not exceed 30 days in any calendar year.

TRANSMISSION OF UNITS

9.1

Entitlement to Units on death

(M

If a Member dies:

(1) the survivor or survivors, where the Member was a joint

holder; and
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(2) the legal personal representatives of the deceased, where
the Member was a sole holder,

will be the only persons recognised by the Manager as having

any title to the Member's interest in the Units.

2) The Manager may require evidence of a Member's death and
grant of probate as it thinks fit.

(3) This clause does not release the estate of the deceased joint
Member from any liability in respect of a Unit that had been
jointly held by the Member with other persons.

Registration of persons cutitled

)] Subject to the Bankruptcy Act 1966 and to the production of any
information that is properly required by the Manager, a person
becoming entitled to a Unit in consequence of the death or
bankruptcy (or other legal disability) of a Member may elect to:
(1) be registered personally as a Member; or
(2) have another person registered as the Member.

(2) All the limitations, restrictions and provisions of this Constitution
relating to:

) the right to transfer Units;

(2) the registration of the transfer of Units;

apply to any relevant transfer as if the death or bankruptcy or
legal disability of the Unit Member had not occurred and the
notice or transfer were a transfer signed by that Member.

Distributions and other rights

€))] If a Member dies or suffers a legal disability, the Member's legal
personal representative or the trustee of the Member's estate (as
the case may be) is, on the production of all information as is
properly required by the Manager, entitled to the same
distributions, entitlements and other advantages and to the same
rights (whether in relation to meetings of the Scheme or to voting
or otherwise) as the Member would have been entitled to if the
Member had not died or suffered a Iegal disability.

2) Where two or more persons are jointly entitled to any Unit as a
result of the death of a Member, they will, for the purposes of this

Constitution, be taken to be joint holders of the Unit.
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DISTRIBUTABLE INCOME

10.1

10.2

10.3

Income of the Scheme Fund

The income of the Scheme Fund for each Financial Year will be
determined in accordance with applicable Accounting Standards.
Expenses and provisions of the Scheme Fund

For each Financial Year:

€] the Expenses of the Scheme Fund will be determined in
accordance with the applicable Accounting Standards; and

) provisions or other transfers to or from reserves may be made in
relation to such items as the Manager considers appropriate in
accordance with the applicable Accounting Standards including,
but not limited to, provisions for income equalisation.

Distributable Income

The Distributable Income of the Scheme Fund is Income of the Scheme

Fund less Expenses and provisions of the Scheme Fund.

DISTRIBUTIONS

11.1

11.2

11.3

11.4

Distribution Period

The Distribution Period is one calendar month or as otherwise determined
by the Manager in its absolute discretion.

Distributions
(a) The Manager must distribute the Distributable Income relating to

each Distribution Period within 7 days of the end of each
Distribution Period.

(b)  “For each Distribution Period a Member is entitled to that
proportion of the Distributable Income as is equal to the number
of Units held by the Member on the last day of the Distribution
Period divided by the number of Units on the Register on that

date.

Present entitlement
Unless otherwise agreed by the Manager and subject to the rights,

restrictions and obligations attaching to any particular Unit or Class, the
Members on the Register will be presently entitled to the Distributable
Income of the Scheme Fund on the last day of each Distribution Period.

Capital distributions
The Manager may distribute capital of the Scheme Fund to the Members.
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Subject to the rights, obligations and restrictions attaching to any
particular Unit or Class, a Member is entitled to that proportion of the
capital to be distributed as is equal to the number of Units held by that
Member on a date determined by the Manager divided by the number of

Units on the Register on that date. A distribution may be in cash or by
way of bonus Units.

Grossed up Tax amounts

Subject to any rights, obligations and restrictions attaching to any
particular Unit or Class, the grossed up amount under the Tax Act in
relation to Tax credits or franking rebates is taken to be distributed to Unit
Members in proportion to the Distributable Income for a Distribution
Period as the case may be, which is referable to a dividend or other
income to which they are presently entitled.

Reinvestment of Distributable Income

(1) The Manager may invite Members to reinvest any or all of their
distributable income entitlement by way of application for
additional Units in the Scheme.

) The terms of any such offer of reinvestment will be determined
by the Manager in its discretion and may be withdrawn or varied
by the Manager at any time.

3) The Manager may determine that unless the Member specifically
directs otherwise they will be deemed to have accepted the
reinvestment offer.

4) The Units issued as a result of an offer to reinvest will be deemed
to have been issued on the first day of the next Distribution
Period immediately following the Distribution Period in respect

of which the distributable income being reinvested was payable.

12. NATURE OF MANAGER POWERS

12.1

The Manager has all the powers:

(1) of a natural person to invest and borrow on security of the

Scheme Fund;
2) in respect of the Scheme and the Scheme Fund that jt is possible
under the Law to confer on a Manager and on a Trusteg;

(3) as though it were the absolute owner of the Scheme Fund and

acting in its personal capacity; or
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(4) necessary for fulfilling its obligations under this Constitution and
under the Law.

Without Jimiting the generality of clause 12, 1, the Manager may:

(5) purchase, sell, lease, improve, encumber, sub-divide, hire,
licence, exchange, develop, grant leases and Jicenses and enter
into any other agreement or dealing including the surrender or
termination of any dealing in relation to any property forming or
which is to form part of the Schenie Fund, on any terms the
Manager thinks fit;

(6) repair, renovate, demolish, build or alter any improvement to any
property forming part of the Scheme Fund;

N determine any rental to be paid for the use of any property;

(8) exercise all powers and obligations in relation to any investment
forming part of the Scheme Fund, including but not limited to:
(D attending and voting at meetings;

@) appointing proxies for meetings;
3) taking up a rights issue; and.
Q) paying calls under any contract.

©) exercise any Power and perform all obligations in relation to any
property forming part of the Scheme Fund as if the Manager is
the beneficial owner of the property;

(10)  accept a conveyance or transfer of any property as part of the
Scheme Fund;

(11)  enter into possession of and manage any property interests of the
Scheme Fund.

Without limiting the generality of clause 12.1, the Manager may:

(12)  investin any “securities” as defined in Section 92(1) of the Law:
(1) whether or not a trustee could properly acquire the

security; and
(2) on personal credit, with or without security;

(13)  invest any money on loan to, or on deposit with, any person
(including a Member or Related Corporation):

(1) with or without interest;
- (2) with or without security; and

(3) repayable on any terms the Manager thinks fit;
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(14) enter into swap transactions, futures contracts, forward rate
agreements, foreign cxchange agreements;

(15)  grant or take up an option to acquire property; and

(16)  invest in or make a loan to any managed investment fund or
scheme, including any managed investment fund or scheme that
the Manager is the responsible entity of.

Clause 12.3 applies whether the Manager’s purpose in making the

investment:

(17)  is to create a capital accretion or to produce income or other
profits;

(18)  1s partly for a purpose referred to in clause 12.4(a);

(19) s for any other purpose that the Manager considers benefits the
Scheme; or

(20)  is for any purpose that the Manager considers directly or
indirectly benefits any Member,

The Manager may invest any money required to be invested on loan to or

on deposit with any Member or Related Corporation on any terms the

Manager thinks fit.

The Manager may:

(21)  exchange any investment for any other investment authorised
under this Constitution;

(22)  vary the terms of any investment or the security given for that
investment; and

(23)  surrender any investments.

Without limiting the generality of clause 12.1, the Manager may:

(24)  use the income or capital of the Scheme Fund to carry on any
trade or business, either as a sole trader or in partnership;

(25)  engage any managers and other employees;

(26)  enter into any arrangement for sharing profits, co-operation, joint
venture or reciprocal concessions;

(27)  act in relation to the trade or business as if the Manager were
beneficially entitled to it;

(28)  set aside an amount out of the Scheme Fund which, in the
Manager’s opinion, is sufficient to meet any debt or obligation;

(29)  open and operate an account with any financial institution;
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sign, draw, endorse or execute in a manner determined by the

Manager:

(1) any cheque or other negotiable or transferable instrument;
and

2) any receipt for money paid to the Manager;

borrow or raise money with or without giving security over the

Scheme Fund or any part of it on any terms including any rate of

interest and any fees and expenses as the Manager thinks fit;

make, draw, accept, endorse, discount, sell, purchase, negotiate

and otherwise deal with any promissory note, bill of exchange,

commercial bill, bill of lading, warrant, debenture, certificate of

deposit or other transferable document or financial instrument for

any purpose the Manager thinks fit;,

encumber the Scheme Fund in favour of any person in relation to

any obligation of the Manager on behalf of the Scheme;

to the extent permitted by law:

(1) guarantee the payment of money or the performance of
any other obligation; and

@) grant any indemnity in respect of any obligation;

to any person whether or not in relation to the obligations of a

Member or for the benefit of the Scheme.

Without limiting the generality of clause 12.1, the Manager may:

(35)

(36)

(37)

make any claim or demand or take any action on behalf of a
Member of the Scheme; -

refer any dispute affecting the assets of the Scheme to arbitration,
other than a dispute involving a Member; and

settle on any terms any matter which arises in relation to the
Scheme (if the Manager settles any matter the settlement is

binding on all persons interested in the Scheme, including all

Members).

To the extent allowed by law:

(38)

any restriction or prohibition imposed upon the Manager in
relation to the investmenl from time to time of the Scheme Fund

or any part thereof is -hereby excluded from the obligations

imposed.
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(39)  without derogating from the generality of the foregoing this
exclusion specifically applies to any "Prudent Person Rule" or the
like which may be himplied by any future enactment of legislation.

12.10 To the extent allowed by law:

(40)  the Manager may borrow or raise money with or without security
over the Scheme Fund or any part of it on any terms, including
any rtate of interest and any fees and expenses as the Manager
thinks fit;

(41)  the Manager may deal with any property lo exercise all the
powers of a mortgagee pursuant to the mortgage terms and
conditions.

12.11 The Manager may use Scheme Funds to assist it with its working capital
requirements.

COMPLAINTS PROCEDURES

13.1  Complaints may be made in writing or by telephone to the Compliance
Officer of the Manager.

13.2  If, after the expiry of thirty days from the date on which the Member first
notified the Compliance Officer of its complaint the Member feels that
their Complaint has not been satisfactorily resolved the Compliance

Officer will refér the complaint to the Board of the Manager for
resolution,

TERM OF SCHEME

The Scheme begins on the Commencement Date and is to be wound up on the

earlier to occur of;

(a) the date which is eighty years from the Commencement Date;
and
(b) any earlier date which the Manager, in its absolute discretion may

appoint as the Vesting Date,
WINDING UP THE SCHEME

15.1  The Scheme shall only be wound up in accordance with the Law and this

Constitution.

15.2  The Manager must wind up the Scheme in the following circumstances:-

(a) if the term of the Scheme as detailed in this Constitution has
expired;
(b) the Members pass an Extraordinary Resolution directing the
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Manager to wind up the Scheme;

the Court makes an order directing the Manager to wind up the

Scheme.

the Members pass an Extraordinary Resolution to remove the

Manager but do not at the same time pass an Extraordinary

Resolution choosing a company to be the new Manager that

consents to becoming the Scheme's Manager;

If the Manager considers that the purpose of the Scheme;

€)) has been accomplished; or

(2) cannot be accomplished,

it may take steps to wind up the Scheme.

If the Manager wishes to wind up the Scheme pursuant to clause

15.3(a), the Manager must give to the Members of the Scheme a

notice in writing;

(i) explaining the proposal to wind up the Scheme, including
explaining how the Scheme's purpose has been
accomplished or why that purpose cannot be
accomplished; and

(i)  informing the Members of their rights to take action
under Division 1 of Part 2G.4 of the Law for the calling
of a Members' meeting to consider the proposed winding
up of the Scheme and to vote on an Extraordinary
Resolution Members propose about the winding up of the
Scheme; and

(iti)  informing the Members that the Manager is permitted to
wind up the Scheme unless a meeting is called to
consider the proposed winding up of the Scheme within
28 days of the Manager giving the notice to the
Members; |

if no meeting is called within that 28 days to consider the

proposed winding up, the Manager may wind up the Scheme.

The Manager shall not accept any further applications for Units in the

Scheme or make any further loans from the Scheme Fund at a time after

the Manager has become obliged to ensure’the Scheme is wound up or

after the Scheme has started to be wound up.
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The Manager shall manage the Scheme until such time as all winding up

procedures have been completed.

Subject to the provisions of this clause 15 upon winding up of the Scheme

the Manager must:

(42)  realisc the assets of the Scheme Fund; _

(43)  payall liabilities of the Manager in its capacity as Trustee of the
Scheme including, but not limited to, liabilities owed to any
Member who is a creditor of the Scheme;

(44)  subject to any special rights or restrictions attached to any Unit,
distribute the net proceeds of realisation among the Members in
the same proportion specified in Clause 11.4;

(45)  The Members must pay the costs and expenses of a distribution

. of assets under clause 15.6(c) in the same proportion specified in
Clause 11.4.

(46)  The Manager may postpone the realisation of the Scheme Fund
for as long as it thinks fit and is not liable for any loss or damage
attributable to the postponement.

(47)  The Manager may retain for as long as it thinks fit any part of the
Scheme Fund which in its opinion may be required to meet any
actual or contingent liability of the Scheme.

(48)  The Manager must distribute among the Members in accordance
with clause 15.6 anything retained under clause 15.6(f) which is
subsequently not required.

If on completion of the winding up of a registered Scheme, the Manager

or such other person who may be winding up the Scheme has in their

possession or under their control any unclaimed or undistributed money or
other property that was part of the Scheme Property the Manager or
person winding up the Scheme must, as soon as practicable, pay the
money or transfer the property to the ASIC to be dealt with pursuant to
Part 9.7 of the Law.

Capital Guarantee
LM Investment Management Limited ACN 077 208 461 guarantees the

payment of each Members entitlements in the event of any shortfall in the
assets of the Scheme if the Scheme is wound up where the Member

become a Member of the Scheme on or before 4 November 2002. This
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guarantee will only apply to Members who are registered as Unit Holders
in the Register on 4 November 2002 and remain Members on the date on
which the Scheme is wound up. LM Investment Management Limited
ACN 077 208 461 will ensure that all amounts which are guaranteed
under this clause are paid to qualifying Members within 12 months of the

date on which the Scheme is wound up.

VALUE OF THE SCHEME IFUND

16.1

Valuation of the Scheme Fund

The Manager may cause the Scheme Fund to be valued at any time in

accordance with the Valuation Policy of the Manager.

FELS, TAXES, COSTS AND EXPENSES

17.1

17.2

17.3

17.4

Taxes:

The Manager may use the Scheme Fund to pay any Tax or other

obligation, liability or expense required by any applicable law in relation

to:

(a) this Constitution;

L) any amount incurred or payable by the Manager;

(c) a gift or settlement effected by this Constitution;

(d) the exercise by the Manager of any Power; or

(e) money or investments held by or on behalf of the Manager under
this Constitution.

Payment of Debts:

The Manager may set aside: any money from the Scheme Fund which, in

the Manager’s opinion, is sufficient to meet any present or future

obligation of the Scheme Fund.

Fees:

The Manager is entitled to be paid fees from the Scheme Fund in the
amounts as detailed in the Offer Document or in any Offer Document and
in relation to the performance of its duties as detailed in this Constitution
and the Law.

The Manager shall be entitled to fees for the following duties:

(49)  Inrelation to the subscription and redemption of units;

(50)  Inrelation to the transfer or transmission of Units;

(51)  Inrelation to arranging any finance facility in connection with the

purchase of any asset of the Scheme;
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In 1‘el_ati0i_1 to due diligence enquiries generally;

In relation to the sale of real estate or assets of the Scheme Fund;
In relation to the promotion and management of the Scheme. This
fee is payable monthly;

In relation to the winding-up of the Scheme;

In relation to the performance of its duties and obligations

pursuant to the Law and this Constitution.

The Manager is entitled to be paid a success fee calculated inrelation to a

reporting period as the difference between the net profit of the Scheme

and the net distributor forecast to be paid to Members by the Manager

during that reporting period.

Costs and Expenses
The Manager shall be indemnified out of Scheme Property for liabilities

or expenses incurred in relation to the performance of its duties;

including;

(52)  Auditor's fees;

(53)  Legal fees and outgoings

(54)  Barrister/QC - Legal Counsel Fees;

(55)  Fees and expenses incurred in respect of any service providers
and/or employees of the Scheme;

(56)  All costs, charges and expenses incurred in connection with the
acquisition, custody, transfer or disposal of any asset of the
Scheme Fund or investments (for example commissions,
brokerage, legal fees, bank charges and stamp duty);

(57)  Independentexpert's or consultant's fees including but not limited
to marketing agents, property specialists, surveyors, quantity
surveyors, town planners, engineers;

(58)  Property report/property consultants fees;

(h) Real estate agent's sales commissions;

1) Costs of maintenance of any asset of the Scheme FFund;

Gg) Ouistanding accounts relating to any asset of the Scheme Fund
such as council rates;

(k) Locksmith for changing locks of any asset of the Scheme Fund as
appropriate;

Q)] Insurance (property and contents);
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Removalists for removal of borrower's property as appropriate;
Security guards to attend any asset of the Scheme Fund as
appropriate;

Building and/or property inspection report fees - i.e. building,
town planning experts and the like;

all ASIC charges;

all costs of supplying Members with copies of this Constitution
and any other documents required by the Law to be provided to
Members;

all costs and expenses incuired in producing Offer Documents
and Supplementary Offer Documents or any other disclosure
document required by the Law;

reasonable costs incurred in protecting or preserving all assets
offered as security;

all liability, loss, cost, expense or damage arising from the proper
performance of its duties in commection with the Scheme
performed by the Manager or by any agent appointed pursuant to
the Law;

any liability, loss, cost, expense or damage arising from the
lawful exercise by the Manager and the Custodian of their rights
under the Power of Attorney contained in clause 19;

Fees and expenses of any agent or delegate appointed by the

Manager;

Bank and government duties and charges on the operation of
bank accounts;

Costs, charges and expenses incurred in comnnection with
borrowing money on behalf of the Scheme under the
Constitution;

Insurances directly or indirectly protecting the Scheme Fund,;
Fees and charges of any regulatory or statutory authority;
Taxes in respect of the Scheme but not Taxes of the Manager
[save and except any goods and services or similar tax ("GST")]
which are payable by the Manager on its own account;

Costs of printing and postage of cheques, advices, repotts, notices

and other documents produced during the management of the
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Scheme;

(cc)  Expenses incurred in connection with maintaining accounting
records and registers of the Scheme and of the Scheme Auditors;

(dd)  Costs and disbursements incurred in the preparation and
lodgment of returns under the Law, Tax Act or any other laws for
the Scheme;

(ee) Costs of convening and holding meetings of Members;

(1D Costs and disbursements incurred by or on behalf of'the Manager
in connection with its retirement and the appointment of a
substitute;

(gg) Costs and disbursements incurred by the Manager in the
initiation, conduct and settlement of any court proceedings;

(hh)  Costs of any insurance premiums insuring against the costs of
legal proceedings (whether successful or not);

(ii) Costs of advertising the availability of funds for lending;

G» Brokerage and underwriting fees;

(kk)  If and when the Manager becomes responsible to pay any GST in
respect of any services provided to the Scheme or any payments
in respect of GST to be made by the Members or the Manager in
respect of the Scheme or under the terms of this Constitution then
the Manager shall be entitled to be indemnified in respect of such
GST from the Scheme Fund;

In the event that the Manager has not performed its duties, the lack of
entitlement to payment of fees pursuant to clause 17.3 is only in respect of
that part of the payment which relates to the specific lack of proper
performance on any given matter. Nothing in this clause shall be
interpreted to mean that the Manager is not entitled to be paid fees and
expenses for work properly performed.

In the event of any dispute regarding the payment of fees and expenses,

the Manager shall be paid such fees and expenses until the dispute is fully

determined. Any overpayment of the Manager shall be repaid forthwith
upon the identification of the overpayment.

The Manager is entitled to recover fees and expenses from the Scheme

provided they have been incurred in accordance with this Constitution.

17.10 All fees payable to the Manager are net of any goods and services tax.
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18. INDEMNITY AND LIABILITY _
18.1  The following clauses apply to the extent permitted by law:

(1) The Manager is not liable for any loss or damage to any person
(including any Member) arising out of any matter unless, in
respect of thal matter, it acted both:

(1) otherwise than in accordance with this Constitution and

its duties; and

(2) without a belief held in good faith that it was acting in
accordance with this Constitution or its duties.

In any case the liability of the Manager in relation to the Scheme

is limited to the Scheme Property, from which the Manager is

entitled to be, and is in fact, indemmified.

2) In particular, the Manager is not liable for any loss or damage to
any person arising out of any matter where, in respect of that
matter:

(1) it relied in good faith on the services of, or information or
advice from, or purporting to be from, any person
appointed by the Manager;

2) it acted as required by Law; or

3) it relied in good faith upon any signature, marking or
documents. ' _

(3) In addition to any indemnity under any Law, the Manager has a
right of indemnity out of the Scheme Property on a full indemmity
basis, in respect of a matter unless, in respect of that matter, the
Manager has acted negligently, fraudulently or in breach of trust.

4) The Manager is not liable to account to any Member for any
payments made by the Manager in good faith to any duly
authorised authority of the Commonwealth of Australia or any

State or Territory of Australia for taxes or other statutory charges.

13. POWERS OF ATTORNEY

13.1

Each Member by execution of the Application Form or the transfer by
which he/she/it acquires Units in the Scheme appoints the Manager and
any director officer attorney or substitute nominated by the Manager
severally for this purpose as its attorney and agent with the right:

(D at any time to:

(1 sign any document in relation to any subscription and
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redemption agreement;

(2) sign any document in relation to the transfer or
transmission of Units;

3) sign any variation of this Constitution;

4) sign any document required by ASIC to be executed by a
Member in respect of the Scheme.

(2) at the request in writing of the Manager the Member must
execute separate Powers of Attorney in a form reasonably
required by the Manager appointing the Manager as its attorney
for the purpose of this clause,

(3) any attorney may exercise its rights notwithstanding that the
exercise of the right constitutes a conflict of interest or duty;,

Each Member indemnifies and shall keep indemnified any altorney

against any liability, loss, cost, expense or damage arising from the Jawful

exercise of any right by the attorney under the Power of Attomey.

THE REGISTER

14.1

14.2

14.3

Keeping registers

The Manager must establish and keep a register of Members, and if
applicable, the other registers required by the Law.

Information In registers

To the extent applicable, the registers must be kept in accordance with,
and contain the information required by the Law. Otherwise, the Manager
may decide what information is included in the registers. If the Law

applies, the Manager has the powers conferred under the Law in relation

to the register.

Changes
Every Member must promptly notify the Manager of any change of name

or address and the Manager must alter the relevant register accordingly.

NOTICES

1501

15.2

A notice or other communication connected with this Constitution has no

legal effect unless it is in writing.

In addition to any other method of service provided by law, the Notice

must be:
(M) sent by post, postage prepaid, to the address for the Member in

the Manager's register of interests;

82



16.

153

15.4

15.5

15.6

16.7

- 96 -

(i1) sent by facsimile to the facsimile number of the Member; or

(1i1) otherwise delivered at the address of the addressee of the
Member as is subsequently notified.

A Notice must be treated as given and received:

() if sent by post, on the 2nd Business Day (at the address to which
it is posted) after posting;

(i1) if sent by facsimile before 5.00 p.m. on a Business Day at the
place of receipt, on the day it is sent and otherwise on the next
Business Day at the place of delivery.

Despite clause 21.3(ii) a facsimile is not treated as given or received

unless at the conclusion of the transmission the sender's facsimile

machine issues a transmission report which indicates that the relevant
number of pages comprised in the Notice have been sent.

A Notice sent or delivered in a manner provided by clause 21.2 must be

treated as validly given to and received by the party to which it is

addressed even if:

(1) the addressee has been liquidated or deregistered or is absent
from the place at which the Notice is delivered or to which it is
sent; or

(2) the notice is returned unclaimed. )

Any Notice by a party may be given and may be signed by the solicitor

for the party.

Any Notice 1o a party may be given to the solicitor for the party by any of

the means listed in clause 21.2 to the solicitor's business address or

facsimile number as the case may be.

LIABILITY OF MEMBERS

(a)

(b)

The liability of each Member, whether actual, contingent or prospective,
is limited to the unpaid Issue Price of his/her/its Units except if the
Manager and the relevant Member agree otherwise in writing that the
liability of a Member may be further limited or waived.

A creditor or other person claiming against the Manager as (rustee of the
Scheme has no recourse against a Member and no Member is personally
liable to indemnify the Manager, any creditor of the Manager or any
person claiming against the Manager in respect of any actual, contingent,

prospective or other liability of the Manager in relation to the Scheme
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APPOINTMENT AND REMOVAL OF TRUSTEE

17.1

17.2

17.3

17.4

Retirement or Resignation of Trustee
(a) The Manager may retire upon giving 3 months’ notice to the
Members of its desire to do so.
(b) The Manager must resign:
(1) if it is removed as provided by law;
(1) if (being a corporation) it becomes an externally-
administered body corporate as defined in the
Corporations Law, or
(iii)  if (being a natural person) he or she is found to be of
unsound mind or becomes bankrupt.
Unit Holders May Appoint New Trustee
The holders of not less than 50% of the Units on Issue may by notice in
writing appoint a new Manager to fill a vacancy in the office of Manager.
Transfer of Records
Upon the resignation, retirement, or removal of the Manager, the Manager
must hand to the new Trustee all books, records, documents and other
matters pertaining to the Scheme and at.the expense of the Scheme do all
things necessary to transfer legal title and the assets of the Scheme to the
new Trustee.

Deed of Adoption by New Trustee

The new Trustee appointed under clause 23.2 must execute a deed in a
form approved by the holders of not less than 50% of the Units on Issue
by which the new Trustee undertakes to the Members to carry out the

obligations of the Trustee under this Deed.

CHANGING THE CONSTITUTION

18.1

18.2

This Constitution may be modified or repealed or replaced with a new
Constitution by the Manager if the Manager reasonably considers the
change will not adversely affect Members' rights or is deemed necessary
to conduct the affairs of the Scheme.

The Manager must send a copy of the Scheme's Constitution to a Member
of the Scheme within seven (7) days if the Member:

(a) asks the Manager in writing for the copy; and .

(b) pays any fee (up to the prescribed amount) required by the
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Manager

19. STATEMENTS, ACCOUNTS AND AUDIT

19.1

19.2

19.3

19.4

19.5

Appointment of auditors

The Manager must appoint an Auditor to regularly audit the accounts in
relation to the Scheme and perform the other duties required of the
Scheme's auditors under this Constitulion and the Law.

Retirement of auditors

The Scheme Auditor may retire or be removed in accordance with the

Law.

Remuneration of Auditor

The remuneration of the Scheme Auditor will be fixed by the Manager.

Accounts and Reports

(a) The accounts of the Scheme must be kept and prepared by the
Manager in accordance with applicable Accounting Standards
and the Law.,

(b) The Manager must prepare and make available to Members the
financial statements of the Scheme for each financial year,

() The Manager may make the financial statements available to
Members by either publishing the statements on the Manager’s
internet site, emailing the statements to individual Members or by
sending the statements to individual Members by facsimile or
prepaid post.

Audit

The Manager will cause the Scheme Auditor to audit and report on the

accounts;

20. OTHER ACTIVITIES AND OBLIGATIONS OF THE MANAGER

20.1

Other activities

Subject to the Law, nothing in this Constitution restricts the Manager (or

1ts associates) from:

(a) dealing with itself (as manager, trustee or responsible entity of
another trust or scheme or in another capacity);

(®) being interested in any contract or transaction with itsclf (as
manager, trustee or responsible entity of another trust or managed
investment scheme or in.another capacity) or. with.any Member

or retaining for its own benefit profits or benefits derived from
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any such contract or transaction; or
(c) acting in the same or similar capacity in relation to any other trust
or managed investment scheme.
20.2  Other Obligations All obligations of the Manager which might otherwise
be implied by Law are expressly excluded to the extent permitted by Law.
21. GOVERNING LAW
This Deed is governed by the Laws of the State of Queensland. The Manager and

the Members submit to the non-exclusive jurisdiction of courts exercising

jurisdiction there.
EXECUTED AS A DEED:

GIVEN under the Common Seal of LM
INVESTMENT MANAGEMENT
LIMITED ACN 077 208 461 by
authority of a resolution of the Board of
Directors under the hands of a Director
and the Secretary who certify that they
are the proper officers to affix this seal

Yot e Nl N e e St N

474801/820
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Deed poll

Dated 25 November 2009

By
Manager LM Investment Management Limited ACN 077 208 461

of Level 4, 9 Beach Road Surfers Paradise, Queenslahd
In favour of

Members

Background

A The Manager Is the trustee of the Scheme.

B Clause 24.1 of the Caonstitution aliows the Manager to modify, repeal or replace the
Constitution if the Manager reasonable considers the change will not adversely affect

Membets’ rights.

Cc The Managet Is satisfied the changes contemnplated by. this supplemental deed do not

adversely affect Members’ rights. This document is made with the intent that the

Msnager and each Member will be bound by it.

Agreed terms
i Amendment -

The Constitution is amended by deleting clauses 1, 2.3, 2.4, 3 through to 27 and

inserting the provisions [n the schedule to this supplemental deed.

2 Trust not Confinned

(@  Nothing expressly or impliedly contained In this supplemental deed (including
the recitals) [s effective to confirm, declare or otherwise acknowledge the trust
declared under the: origina! constitution, or to impress any new or additional
trusts upon property hield an trust as at the date of this supplemental deecd.

(b) Nothing in this supplemental deed should ba interpreted as creating any new

or further trust and at al) times, the Scheme remains a simple trust.

8%
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Manager and Members bound - -

The Manager and the Members are bound by tha terms of the Constitution as amended
by this supplemental deed,

———— e —



Schedule

DICTIONARY AND INTERPRETATION
1.1 Dictionary of Terms

In this Constitution:

%A, Class Unit” means a vnit in, the Scheme that hags its Issue Price and
‘Withdrawal Price calculated in a specific manner;

“B Class Unit” means a unit in the Scheme that has its Issue Price and
Withdrawal Price calculated in a specific manner;

“Acconnting Standards™ means the accounting standards and practices
determined vmder clause 1.3;

“Applicant” anyone who submits an application for Unit/s in the Scheme
in accordance with the Information Memorandum;

“Application Form? an application in. writing for Unit/s in the Scheme

" attached to the Information Memorandum;

“Application Money” the amount received from an Applicant when

lodging the application in respect of the Unit/s applied for in accordance

with the Toformation Memorandum;

“ASIC” the Australian Securitics and Investments Conmission;

“Anditox” means the auditor of the Scheme appointed by the Manager;

“Authorised Investers” rmeans:

(1)  Aninvestor residing in a jurisdiction other than Australia; or

(2) Ifthe investor resides in Australia:

(® Investors who invest a minimum amount of $500,600.00 in the
Scheme; or

() Investors who invest less than $500,000.00 in the Scheme and
provide a certificate from thejr qualified accountant under the
Law confirming that their net asséts are pot less than $2,500,000
or that their gross income is not less than $250,000 per annum for
each of'the last two financial years; ot

(©) Certain professional and sophisticated Investors defined under
the Law;

“Business Day” any day on which trading banks are generaily open for

business on the Gold Coast, Queensland;

“Class” means a class of Units, being Units which have the same rights;

“Commencement Date® means the date the Scheme was first
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established;

“Constitution” the trost deed for the Scheme including any Schedule,

Annexure or Amendments to it; .

“Director” tmeans a person appointed as a director of the Manager;

“Distributable Income” meaus as detailed in Clause 10.3;

“Distribntion Pexiod” means the period referred to in Clause 11.1;

“Dollars”, “A$” and “$” mean the lawful cutrency ofthe Commonwealth

of Anstralia;

“Bxtraordinary Resolofion” has the sane meaning s in the Law;

“Financial Yeax” means:

(a) the period from the Commencement Date fo midnight on the nekt
30 June; '

)] each subsequent period of 12 months ending at midnight on each
30 Jurie preceding the Vesling Date; and

(0 the period begimiﬁg at midnight on the 30 June immediately
preceding the Vesting Date and ending on the Vesting Date;

“Forefgn Currency” means a lawful currency other than the cmrency of
the Commonwealth of Australia;

“Information Memoxandum® means an Information Memorandum or

any Supplementary Information Memorandum issued by the Manager in

relation to the Scheme; '

“Investment Confirmation Statement” means a statement issued by the

Manager to a Member pursuant to clause 5.9;

“Investment Term” means the fixed investment term selected by the

Member (initial investment term) when they invest in the Scheme and

includes any subsequent fixed term for the investment where the

investment is rolled over for that subseqﬁent term but does not include

any fixed termunder a Savings Plan Option Investment (and the initial

fixed investment term and cach subsequent fixed term will ocach be a

separate Investment Tenm, and not a longér combined Investment Term);

“Issue Price” means the price at which a Unit is issued as detailed in

clause 6;
“Law” means the Corporations Act 2001;
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“Liabilittes” means at any time the aggregate of the following at that
time as calculated by the Manager in accordance with the Accounting
Standards:

(») Each liability, excInding Unit Holder Liability, of the
Manager in respect of the Scheme or, where appropriate, a
proper provision in accordance with the applicable
Accounting Standards in respect of that lability;

®» Each other amount payable ont-of the Scheme, excluding Unit
Holder Liability or, where appropriate, a proper provision in
accordance with the applicable Accounting Standards in
respect of that liability; and

(c) Other appropriate provisions in accordance with the
applicable Accounting Standards;

“LIMIM” means Law Mortgage Managenaent Pty Ltd ACN 035 691 426;

“Manager” means LM Investment Management Limited ABN 68 077

208 461;

“Member” in relation to a Unit, means the personregistered as the holder

of that Unit (including joint holders);

“Minimum Subsecription” means the amount stated in the Information

Memorandwm as the Mininaum Subscription;

“Net Fund Value” means the value of the Scheme Property less the

Liabilities on the Valuation Date;

“Power” means any right, power, authority, discretion or remedy
conferred on the Manager by this Constitution or any applicable law;
“Registex” means the register of Members maintained by the Manager
under clause 20;

“Savings Plan Option Investment” means an investruent described as
the "LM Savings Plan Option" in the Information Memorandum, with
terms and conditions as disclosed in the Informetion Memorandun;
“Scheme” means the trust created by this Deed to be known as The LM
Managed Performance Fund;

“Scheme Property” means assets of the Scheme including but not
Timited to:

(a) confributions of money or money’s worth to the Scheme; and

(b) money borrowed or raised by the Manager for the purposes ofthe
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Scheme; and

(© property acquired, directly or indirectly, with, or with the
proceeds of, contributions or money referred to in paragraph (a)
or (b); and

(@ the income and property derived, directly or indirectly from
contributions, money or property referred to inparagraph (a), {b)
or {c);

“Special Resofution™ has the same meaning as in the Law;

“Subscription Aecount” means a bank account holding the Application
Mouney;

“Tax” includes, but is not limited to:

(@ stamp duty, excise and penalties relating to these amounts which
are imposed on the Manager in respect of any assets in the
Scheme;

® taxes and doties and penalties relating to these items imposed asa
result of any payment made to or by the Manager nnder this
Constitution;

(c) taxes imposed or assessed upog:

@) any Application Money;

(i)  distributions ofIncome to Members, capital gains, profits
or any other amounts in respect of the Scheme; or

(i)  the Manager in respect of its capacity as the Manager of
the Scheme;

(d) financial institutions duties, debits tax, withholding tax, land tax
or other property taxes charged by any proper authority in any
Jurisdiction in Australia in respect of any matter in relation to the
Scheme, and every kind of tax, duty, xate, levy, deduction and
charge including any GST:

“Tax Act” means the Income Tax Assessment Act 1936 (Cth) aud the
Income Tax Assessment Act 1997 (Cth);

“Unit” means an undivided interest in the Scheme Property created and
issued under this Constitution and unless the context is clearly
otherwise includes A Class Units and B Class Units;

“Unit Holder Liability” ‘means the liability of the Scheme to the
Members for their undivided interest in the Scheme Property:
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“Valnation Date” means the date which is the last day of each month or
any date during each month at the Manager’s disoretion or the
date on which the Manager determines there has been a material
change in the value of the Scherie Property,

“Vesting Date” means the date of tenﬁination of the Scheme under
clause 14;

“Withdrawal Notice” means a notice in‘writing, given:

(2) at least 90 days before the expiry of the relevant Investment

Tertn; or

() for a Savings Plan Option investment, the pexiod commencing

90 days after the first 12 month period of the Savings Plan

Option Investment has expired, and continuing throughout the

term of the Savings Plan Option Investment. After the initial 12

month investment period, only 2 such notices may be given

within any 12 moath period, and any notices in excess of this
number will not be valid unless otherwise determined by the RE
in its disoretion; or
(d)  any other time period as determined by the Manager;

by & Member and received by the Manager stating the Member’s name,

the number of Units the Member wishes to have redeemed, and any other

information reasonably required by the Manager;

“Withdrawal Price” means the price at which a Unit is redeemed asg

detailed in clause 7.7. .

1.2 Intexpretation

(@ Reference to:

6)) one gender includes the others;

(i)  thesingular includes the plural and the ploral includes the
singular;

(iif)  a person includes a body corporate;

(iv). an associate of a person means another person who is
associated with that person by application of any of the
provisions of Division 2 of Part 1.2 of the Corporations
Law; o -

(%) a party includes the party’s executors, administrators,

successors and penmitted assigns;
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® “Including” and similar expressions are not words of limitation
(©) Where a word or expression is given a particular meaning, other
parts o.f speech and grammatical forms of'that word or expression
have a corresponding meaning, .
@ Headings are for convenience only and do not form part of this
Deed or affect its mterpretation.
(e If a party consists of' more than 1 person, this Deed binds each of
them separately and any 2 or mo'ra of them jointly.
® A reference to dealing with a Unit includes any subscription,
withdrawal, sale, assignment, encumbrance, or other disposition
whether by act or omission and whether affecting the legal or
equitable interest in the Unit.
1.3 Accounting Standards
In respect of any accounting practice relevant to this Constitution, the following
accounting standards apply as if the Scheme were a company:
(1) the accounting standards required under the Law.
) if no accounting standard applies vnder clause i.3(a), the accounting practice
determined by the Manager,
2, ESTABLISHMENT OF SCHEME
2.1 Appointment of the Manager
[Not Altered xrot reproduced]
2.2 Declaration of Trust
[INot Altered not rapreduced]
2.3 Name of Scheme

-8-

(vi)  astatute, regnlation or provision ofa statute or regulation

(*Statutory Provision®) includes:

) that Statotory Provision as amended or re-
enacted from time to time; and
. a statote, regulation or provision enacted in

replacement of that Statutory Provision;
(vii) “pay” includes transfer, convey and assign; and
(viii) “income™ is not limited to “assessable income™ as defined
inITAA.

The name of the Scheme is The LM Managed Performance Fand or any
other name that the Manager may defermine from time to time,
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Initial Yssne

The Scheme commences at such time when LMM or its nominee pays
$1.00 to the Manager to establish the Scheme . The Manager must issueto
LMM or its nominee 1 Unit in retumn for that payment,

UNITS AND MEMBERS

3.1

3.2

33

34

35

3.6

T

Units

The beneficial interest in the Scheme will be divided into Units. Unless
the terms of issue of a Unit or a Class oéherwise provide, all Units wiil
carry all rights, and be subject to all the obligations of Membersunder this
Constitution.

Classes

Different Classes of Units may be issued. If the Manager determines in
relation to particular Units, the terms of issue of those Units may
eliminate, reduce or enhance any ofthe rights or obligations which would
othexwise be carried by such Units, '

Fractions L.

Fractions of a Unit may not be issued. When any calculations under this
Constitution would result in the issue of 4 fraction ofa Unit, the number
of Units to be issued must be rounded down to the nearest whole Unit,
Equal value

At ey time, all the Units in a Class are of equal value.

Imterest
A Unit confers an interest in the Scheme Property as a whole. No Unit

canfers any interest in any particular asset of the Scheme Property.

Consolidation and re-division

(8)  Subjectto clanse 3.6(b) the Manager may at any time divide the
Scheme Property into any number of Units other than the mumber
into which the S8cheme Property is for the tirne being divided.

(b) A division of a kind referred to in clause 3.6(a) nmust not change
the ratio of Units in a Class registered in the name of any
Momber to the Units on Jssue in the Class,

Rights attaching to Units

(a) - A Member holds a Unit subject to the rights and obligations
attaching to that Unit.

(b) ﬁach Membet agrees not ta:
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@) interfere with any rights or powers of the Manager under
this Comnstitution;

(i) pwport to exercise a right in respect of the Schems
Property or claim any interest in an asset of the Scheme
(for example, by lodging a caveat affecting an asset ofthe
Scheme); or

(i) require an asset of the Scheme to be trapsferred to the
Member.

Conditions
The Manager may impose such conditions on the issue of Units as it

determines including that the Member may not give effect to any
mortgage, charge, lien, or other encombrances other than as expressly

permitted by the Manager.

BINDING ON ALL PARTIES

4.1

4.2

This Constitution is binding on the Manager and on all Members ofthe
Scheme as they are constituted from timz;s to time,

By executing the Application Form attached to the Information
Memorandum the Members as are constituted from time to time agree to
be bound by the terms and conditions of this Constitution.

ISSUE OF UNITS

5.1

52

Offer

The Manager may at any time:

(a) offer Units for subscription or sale; or

®) invite persons to make offers to subseribe for or buy Units.

Minimum subseription
() The Manager may set a Miniomum Subscription for the pool of

funds of any one currency for the Scheme at its discretion.

(b)  The Manager will hold Application Money in a Subscription
Acconntumtil the Mininmum Subscription for the pool of finds is
received,

Insufficient Application Money recsived

The Manager will return or cause to be returned all Application Money

to the persons who paid such Application Moncy, less any taxes and
bank charges payable if:
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5.5

5.6

8.7

5.8

5.9

-11-

&) insufficient Application Money to meet the Minimum
Subscription stipulated in Clause 5.2, or

(b) the Menager withdraws an Information Memorandum (whichthe
Memager is entitled to do) before sufficient Application Moneyis
received, or

(©) the Munager does not believe there will be sufficient funds
available to achieve the aims ofthe Scheme contemplated in this
Constittion or the Information Memorandun.

¥orm of Application

Each Appliéation for Units:-

(a) rmust be made by Application Form attached to an Information
Memorandum; and

(b) must be accompanied by Application Moneys asrequired by any
relevant Information Memorandum;

(©) may only made by an Authorised Investor,

Acceptance or rejection

The Manager may, without giving any reason:

(@ accept an Application;

®) teject an Application; or

©) rejoct part of the Application.

Uncleared funds

Units issued against-Application Money in the form of a cheque or other

payment order (other than in cleared funds) are void if the cheque or

payment order is not subsequently cleared.

Issue of Units

Units are taken to be issued when:

(a) the Application Money for the Issue Price is received by the
Manager; and

(b) the Manager accepts the Application and the Units are entered in
the Register, or at such other time as the Manager determines.

Number of Units Issued

The number of Units 1o be issued to an Applicant will be the amount of

the Application Money, rounded down to the nearest two decimal places.

Additional Applications

Additional Applications for investment in the Scheme by existing
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5.12

513

5.14
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Members, not made on an Application Form may be accepted:
(a) from a Member;
(t) as a result of an Application;
© in accordance with an Atrangement for as long as and on
condition that & complies with the requirements of the Manager
and the law or ASIC’s policy inchuding any relief granted to the
Manager from time to time; and

Holding Application Money

All Application Money mmst be held by the Manager on trust for the
Applicants in the Subscription Acconnt in accordance with the rules set
out in this Constitution .

Inferest om Application Money

The Manager is not required to account to any Member for any interest
samed on Application Money held in the Subscription Account.

The Manager to retmm Application Money

Where the Manager has rejected (in full or in part) an Application, the
relevant Application Money (without interest) must be returned to the
Applicant within 14 days.

Incomplete Application Farm

The Manager will, on receipt of any Application Money which is not
accomapanied by a completed Application Form, as soon as practicable
return the Application Money to the relevant Applicant or-

(@) attempt fo obtain the Application Form from the Applicant, and
()  bank the Application Money.

No Application Form received

If the Manager has not received the Application Form by the time the

offer is closed under the Tnformation Memorandum, then the Manager -

must use its best endeavours to return the Application Money to the
Applicant as soon as practicable, Iess any taxes and bark charges
payable.
Investment Confirmation Statement
The avidence of a Members’ holding in the Scheme will be the latest
extract from the Register as pravided from time to time to a Member
by the Manager in a Investment Confixmation Statement.
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Notwithstanding clauses 5.1 - 5,15, the Manager may, in its discretion,
allot Units on terms and conditions it thinks fit.

6. ISSUE PRICE

The issue price of a Unit (being an A Class Unit or a B Class Unit
(including each B Unit subClass) shall be calculated as at the close of

business on the Business Day prior to issue as follows:
(A-B)/C=D

(DXE) +E=G
E

Where:

A =Net Fund Value excluding distributions accrued but not paid to A
Class Unit holders since the Valuation Date

B = Distributions credited but not paid to all B Class Unit holders
since the Valuation Date

C= Total number of all Units on issae

D= A Class Unit Issue Price

. B = total number of B Class Units on issue in that subClass of B Class

Unit holders .

F = Distributions credited but not paid to B Class Unit bolders in that
subcluss since the Valuation Date

G =B Class Unit Issue Price for that subClass

The purpose of the above calenlations is to reflect differential Unit
Issue Prices. An A class Unit Issue Price is not intended to reflect
accryed but unpaid distributions. A B class Unit Issue Price is
intended to reflect acerned but unpaid distributions and adjusted for
the unpaid distributions for that subclass of B class Unit holders.

7. TERM OF INVESTMENT AND WITHDRAWAL OF UNITS

7.1

7.2

Minimum Term and Conditions

The minimum term of the investment and condrtions aftaching to the
withdrawal of the Units (withdrawal of funds) are detailed in the
Information Metorandum under which the Member applied for Units.
Fixed investment period =

When making their Application, all Applicants must invest for one of the
Tavestment Terms specified in the Information Memorandurn.

10{)9
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Authorised withdrawal
"The Manager may authorise withdrawals by any Member in accordance

with the following procedure and as disclosed in the Information

Memorandam:

(2)

(®)

(c)

@

®

the Information Memorandum may offer fixed Investment Terms

to Applicants;

the fixed Investment Terms must be disclosed in the Information

Memoxanduns; :

during their fixed Investment Term a Memb er is not entitled to

withdraw (except in the absolute discretion of the Manager);

within the period nominated by ﬁxe Manager, as disclosed in the

Information Memorandum, before the expiry of their fixed

Investment 'i‘crm, the Memiber must advise the Manager in

writing (‘Withdrawal Notice’} whether the Member is

withdrawing ftom the Scheme.

If the Member fails to complete and retum the Withdrawal

Notice within the time period nominated by the Manager, as

disclosed in the Information Memorandum, before the end of

that Member's fixed Investment Term (and any subsequent

Tuvestment Term) and:

® if the investment is in A Class Units and is made in
Axstralian dollars, the Member will be deemed to have
elected to renew their investment in the Scheme for the
period of the initial Investroent Term in Australian
dollars;

(i) if the investment is in A Class Units and is made in a
Yoreign Currency the Member will be deemed o have
elected to renew their investment in the Scheme for a 3
month Investment Term and applied to hedge their
reinvestrent in the ariginally nominated cuwrrency .

(iti)  if the investment is in B Class Units and is made in
Australian dollars the Member will be deemed to have
elected to repew their investment in the Scheme fora 12
month Investment Term (unless the nitial Tnvestrment
Term is longer than 12 months in which case the
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Member will be deemed to have elected to renew their
investment in the Scheme for the initial investment term)
in Anstralian dollars;

(iv) if the investment i3 in B Class Units and is made in &
Foreign Currency the Member will be deemed to have
elected to remew their investment in the Scheme for 2 12
month Investment Term (unless the initial Investment
Term is longer than 12 months in which case the
Member will be deemed to have clected fo renew their
investment in the Scheme for the initial investment term)
and applied to hedge thejr relnvestment in the originally
nominated currency.

(63) Ifthe Manager allows a Member to withdraw an investment ffom
the Scheme before the end ofan Investment Tenm, the Manager i
also entitled to require the Member to pay:

(i) for investments in Australian dollars a breaking of
investment term feeup to 10% ofthe investment amount;

(ii) for investments in foreign currency a breaking of
investment term fee up to 10% of the investment amount
and in addition the Manager will also be entitled to
require the Mexmber to pay an amount equal to any other
fees or charges arising fiom the early withdrawal
(including fees and charges that may be payable to the
financizal institution which has organised the investment
in the relevant currency).

The charges referred to in this clause 7.3(f) will be deducted from
the investment being withdrawn, and paid at the time of
withdrawal. Such charges will become patt of the Scheme Property.

7.4  No Obligation
(@) Subject to the provisions of clause 7.3 and 7.4(b) the Manager
will agree to a Members request for withdrawal of Units,
(b) The Manager is mot obliged to agree to any request for
withdrawal of Units for such periods as it in its sole discretion
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determines where:-

@ The Scheme’s cashreserves fall below 5% of the value of
the Scheme’s Issned Units; or

@) In any calendar month the Manager receives mnet
withdrawal requests equal to 10% or more ofthe value of
the Scheme’s Issued Udits; or

(i) Any other event or circumstances arises which the
Manager considers in its absolute discretion may be
detrimental to the interests of the Members in the
Scheme.

Withdrawal by the Manager

The Manager may withdraw any Units at any time by giving notice of

such withdrawal to the relevant Unit Holders.

Payment

(a) The Manager must pay to the Holder of a withdrawn Unit so
much of the Distributable Income for the Distribution Period as
the Manager considers isreasonably attributed to the Unit for the
period from the commencement of the then current Distribution
Period to the date of the withdrawal.

(b) The Manager must pay to the holder of the withdrawn Units the
withdrawal price as determined in clause 7.8 per Unit for each
withdrawn Unit plus the amount referred to in olause 7.6(a):-
(i for Australian dollar investménts within 30 days; or
(i) for Non-Australian dollar investments within 5 Business Days

after the Manager’s obligation .to pay the withdrawals price
under clause 7.7 arises subject to clause 7.4. .

Cancellation of Units .

Upon the withdrawal of Units, the Units must be cancelled and the name

of the holder must be removed from the Register as a holder of those

Units and the Manager’s obligation to pay the withdrawal price and the

amonut referred to in clause 7.6(2) per Unit for each redeemed Unit acises.

‘Withdrawal Price

The Withdrawal Price of each A Class Unit or each B Class Unit

(including each B Unit subClass) pursuant to clanse 7 shall be

calculated in the same manner as the Issue Price.
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TRANSFER OX UNITS
8.1  'Tramsferability of Units
Y] Subject to this Constifution, a Unit may be transferred by

82

8.3

34

®

instrument in writing, in any form sutharised by Law or in any
other form that the Manager approves.
A Transferor of Units remains the holder of the Units transferred

until the transfer is registered.

Registration of Travsfers

@)

®

The following documents must be lodged for registration at the
registered office of the Manager or the location of the Register:
@ the instrument of transfer; and
(i) any other information that the Manager may require to

establish the transferor's right to transfer the Units,
On compliance with clause 8.2(a), the Manager will, subject to
the powers of the Manager to refuse registration, register the

transferee as a Member.

‘Where registration may be refnsed

‘Where permitted to do so by Law or this Constitution, the Manager may
refuse fo register any transfer of Units.

‘Where registration must be refused

I8
@

()

the Manager has notice that the transferor of Units has entered
into any borrowing or other form of financial accommodation to
provide all or part of the funds to subscribe for or acquire a Unit
and has not received confirmation from the financier that the
financier consents to the fransfer of those Vnits; 6r

the transferor has given a power of attorney in favour of the

. Manager in the form set out in an application form accompanying

the Information Memorandum and the transferee has not excented
and provided to the Manager 2 smnlar form of power of attorney
(with such adaptations as are neces;sary) in favour ofthe Manager,
the Manager must refuse to register same and must continue to
treat the seller or transferor as the case may be as the registered

holder for all purposes and the purported sale, purchase, disposal

1 08%{
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or transfer shall be ofno effect, or

ifthe transferee is not a Member the Manager nmust not consentto
the registration until the Manager is satisfied that the transferce
has read or had the opportunity to read this Constitution and has
agreed to be bound by its provisions.

Notice of non-registration

If the Manager declines to register any transfer of Units, the Manager
must within 5 Business Days after the transfer was lodged with the
Manager give to the person who lodged the transfer writtennotice of, aod

the reasons for, the decision to decline registration.

Suspensfon of transfexs
The registration of transfers of Units may be suspended at any time and
for any period as thé Manager from time to time decides. However, the

aggregate of those periods must not exceed 30 days in any calendar year.

TRANSMISSION OF UNITS
Entitlernent to Units on death

(2)

®

©

If a Member dies:

@ the survivor or survivors, where the Member was a joint
holder; and

() tbelegal personal representatives ofthe deceased, where
the Member was a sole holder,

will be the only persons racognised by the Mansger as having

any title to the Member's interest in the Units.

.The Manager may require evidence of a Member's death and

grant of prabate as it thinks fit.

This clause does not release the estate of the deceased joint
Member from any liability in respect of a Unit that had been
jointly held by the Member with other persons.

Registration of persons entitled

@

Subject to the Bankruptcy Act 1966 and to the production ofany
information that is properly required by the Manager, a person
becoming entitled to a Unit in consequence of the death or
banlcuptey (or other legal disability) of a Member may €lect to:
()] be registered personally as a Member; ot

(i)  have another person registered as the Member.

i
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(b) All the limitations, restricions and- provisions of this
Constitution relating to:
® the right to transfer Units;
(i) the registration of the transfer of Units;
apply to any relevant transfer as if the death or bankruptey or
legal disability of the Unit Member had not occurred and the
notice or transfer wete a transfer signed by that Member.
8.3 Distribufions and other xights
@ Ifa Member dies or suffers a legal disability, the Member's legal
personal representative or the trustee of the Member's estate (as
the case may be) is, on the production of all information as is
properly required by the Manager, entitled to the same
distributions, entitlements and other advantages and to the same
rights (whether fn relation to meetings of the Scheme orto voting
or otherwise) as the Member would have been entitled to if the
Member had not died or suffered-a legat disability.
()] Where two or more persons are joinily entitled to any Unit as a
result of the death ofa Member, they will, for the purposes ofthis
Constitution, be taken ta be joint holders of the Unit.
DISTRIBUTABLE INCOME
10.1 Tncome of the Scheme
The income ofthe Scheme for each Financial Year will be determined in
accordance with applicable Accouniing Standards.
10.2 Expenses and provisions of the Scheme
For each Financial Year:
(a) - the Expenses of the Scheme will be determined in accordance
with the applicable Accounting Séandards; and
® provisions or other transfers to or fiom reserves may be made in
relation to such items as the Manager considers appropriate in
accordance with the applicable Accounting Standards including,
but not limited fo, provisions for income ¢qualisation,
10.3  Distributable Income
The Distributable Income of the Scheme is Income of the Scheme Ic\;:s
Expenses and provisions of the Scheme.
DISTRIBUTIONS
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Distribution Pexiod

(2) For A Class Unit holders:

)] The Distribution Period is one calendar month for
Australian dollar investments commencing on the 1% day
ofeach calendar month, or as otherwise determined by the
Mauager in its ebsolute discretion.

(i) The Distribution Period s ome . calendar month for
investments made in non-Australian dollars where
distributions are made in :Australian dollars commencing
on the 1% day of the investment term, or as otherwise
determined by the RE in its absolute discretion,

(i)  The Distribution Period is the Investment Term for
investments made in non-Australian dollars where
distributions are made in nom-Austratian dollars,
commencing on the 1% day of the investment tetrn, or as
otherwise determined by the RE in its absolute discretion.

®) For B Class Unit holders the Disteibution Period is one calendar
month commencing on the 1% day of each calendar month, or as
otherwise determined by the Mariager in its absolute discretion.

Distributable Income
The Distributable Income of the Scheme Fund for the Distribution Period
will be such amount as the Manager reasonably determines. Disttibutable
Income is paid to Members in their nominated currency (except for non-
Australian dollar investments where the: investor has chosen to have
distribntions peid in Australian dollars) after taking into account all direct
and indirect costs ussociated with any currency conversion, and to the
extent they bave not otherwise been taken into account, any adviser fees
or costs associated with individual Members® investments.
Distributions
(a) If the payment for Units is made in Australian dollars the
Manager must dis tribute the Distributable Incomerelating to each
Distribution Period within 10 Business Days of the end of each

19
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Distribution Period except:

®

G

on withdrawal of investment where the Distributable
Income will be paid in accordance with clause 7.6; or
if the Managesx allows and the member elects to be paid
Distributable Income other than at the end of the
distribution period the Distributable Income will be paid
within 10 Business Days after the end of that nominated
period, which must be greater than the distribution period
and a duration equivalent o multiples ofthe distribution
period, .

If the payment for Units is made in Foreign Currency, which is
hedged through a foreign exchange contract by the Scheme, the
Distributable Income is paid:

M

(i)

within 10 Business Days, of the end of the Distribution
Period; or

whete the Investment T'erm is greater than 12 months, if
the Manager allows and the member elects to be paid
yearly, the Distributable Income will be paid within 10
Business Days after each 12 monthly anniversary of the

investment,

For each Distribution Period a Member is entitled fo that
proportion of the Distributable Income as is equal to the number
of Units held by the Member on ’ghe last day of the Distribution
Period divided by the number of Units on the Register on that

date,

Present entitlement

Unless otherwise agreed by the Manager and subject to the tights,
restrictions and obligations attaching to any patticular Unit or Class, the
Members on the Register will be presently entitled to the Distributable
Income of the Scheme on the last day of each Distribution Period.
Capital distributions .

The Manager way distdbute capital of the Schere to the Members.

Subject to the rights, obligations and restrictions attaching to any

pacticular Unit or Class, a Member is entitled to that proportion of the
capital to be distributed as js equal to the'number of Uanits held by that
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Member on a date determined by the Manager divided by the number of
Units on the Register on that date. A distrimtion may be in cash or by

way of bonus Uniis.

11.6  Grossed up Tax amounts
Subject to any rights, obligations and. restrictions attaching to any
particnlar Unit or Class, the grossed up amount under the Tax Act in
relation to Tax credits or franking rebates 15 taken to be distributed to Unit
Members in proportion to the Distributable Income for a Distribution
Period as the case may be, which is referable to a dividend or other
ncome to which they are presently entitled.

11,7 Reinvestment of Distxibutable Income
(@) The Manager may invite Members to reinvest any or all of their

distributable income entitlemerit by way of application for

additional Units in the Scheme.
(b) The terms of any such offer of reinvestment will be determined

by the Manager in its discretion and may be withdrawn or varied
by the Manager at any time.

(© The Manager may determine that unless the Member specifically
directs otherwise they will be deerned to have accepted the
reinvestment offer.

(d) The Units igsued as a result ofan offer to reinvest will be deemed
fo have been issued on the first day of the next Distritution
Period immediately following the Disteibution Period in respect
of which the distributable incoma:being reinvested was payable.

12. NATURE OF MANAGER POWERS
12.1  The Manager has all the powers:
(2 of a nafural person to jnvest and borrow on security of the
Scheme Property;

(b) in respect of the Scheme and the Scheme Property that it is
possible under the Law to confer on a Manager and on a Trustee; ;

(© as though it were the absolute owner of the Scheme Property and

acting in its personal capacity; or
(d) necessary for fulfilling its obligations nnder this Constitutionand
vader the Law.
12.2 Without limiting the generality of clause 12. 1, the Manager may;
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(a) purchase, sell, lease, improve, encumber, sub-divide, hire,
licence, exchange, develop, grant leases and Yicenses and enter
into any other agreement or dealing including the surrender or
termination of any dealing inrelation to any property forming or
which is to form part of the Scheme , on any terms the Manager
thinks fit;

&) Tepair, renovate, demolish, build or alter any improvement fo any
property forming part of the Scheme;

{©) determine any rental to be paid for the use of any propetty;

(@ exercise all powers and obligations in relation to any investment
forming part of the Scheme Property, including but not Limited
to:
® attending and voting at meetings;

(i)  appointing proxies for meetings;
(iify  taking up a rights issue; and
(iv)  payiog calls under any contract,

G) exercise any Power and perform all obligations inrelationto any
propetty forming part of the Scheme as if the Manager is the
beneficial owner of the property;

® accspt a conveyance or transfer of any property as part of the
Scheme;

& enter into possession of and manage any property interests of the
Scheme;

Without limiting the generality of clanse 12.1, the Manager may:

() . Investinany “securities” as defined in Section 92(1) ofthe Law:
D whether or not a trostee could properly acquire the

security; and .
(i) on personal credit, with or without security;

M) invest any money on loan to, or on deposit with, any persan
(including a Member or Related Corporation):

) with or without iliterest;
() with or without security; and
(i)  repayable on any terms the Manager thinks fit;
) enter into swap 1ransactions, fiutures confracts, forward rate

agreements, foreign exchange agreements;

11
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{d grant or take up an option to acquire property; and

(e) invest in or make a loan to any mwanaged investment fund or
scheme, including any managed investment fund or scheme that
the Manager is the responsible eJ.:ltity of

Clause 12.3 applies whetber the Manager’s purpose in making the

investment:
@ ie to create a capital accretion or to produce income or other
profits;

®) is partly for a purpose referred to in clause 12.4(a);

© is for any other purpose that the i\/fmmger considers benefits the
Scheme; or

()} is for any putpose that the Manager considers directly or
indirectly benefits any Member,

The Manager may invest any money required to be invested on Joan to or

on deposit with any Member or Related Corporation on any terms the

Manager thinks fit,

The Maoager may:

()] exchange any investment for any other investment anthorised
nnder this Constitution;

®) vary the terms of any investment or the security given for that
investment; and ‘

© sutrender any investments.

Without Hmiting the generality of ¢lause 12.1, the Manager may:

@ use the income or capital of the Scheme to carry on any trade or
business, ¢ither as a sole trader or in partpership;

®) engage any managers and other employees;

(©) enler into any arrangement for sharing profits, co-operation, joint
venture or reciprocal concessions; -

(d) act in relation to the trade or business as if the Manager were
beneficially entitled to it;

(e) set aside an amount out of the Scheme Property which, in the
Manager’s opinion, is sufficient to meet any debt or obligafion;

D open and operate an account with any financial institution;

(3] sign, draw, endorse or exccute in a manner determined by the

Manager:
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(6)) any cheque or other negotiable or transferable
mstrument; and

@D any receipt for money paid to the Manager;

borrow or raise money with or without giving security over the

Scheme Property or any part ofit on any terms inctuding any rate

of interest and any fees and expenses as the Manager thinks fit;

make, draw, accept, endorse, discount, sell, purchase, negotiate

and otherwise deal with any promissory note, bill of exchange,

commercial bill, bill of lading, warrant, debenture, certificate of

deposit or other transferable document or finaneial instrument for

any purpose the Manager thinks fit;

encumber the Scheme Property in favour of any person in

relation to any obligation of the Manager on behalf of the

Scheme;

to the extent permitted by law:

() guarantee the payment of money or the performance of
any other obligation; and’

(i)  prant any indemnity in respect of any obligation;

to any person whether or not in relation to the obligations of a

Member or for the benefit of the Scheme.

Without limiting the genexality of clause 12.1, the Manager may:

(2)

®)

(c)

meke any claim or demand or take any action on behalf of a
Member of the Schems;

refer any dispute affecting the assets of the Scheme o arbitration,
other than a dispute involving a Member; and _

settle on any terms any matter which arises in relation to the
Scheme Gf the Manager settles any mafter the settlement is
binding on all persons interested in the Scheme, including all
Members).

To the extent allowed by law:

(2)

(b)

any restriction or prohibition imposed upon the Manager in
relation to the investment from time to time of the Scheme
Property or any part thereof is hereby excluded from the
obligations imposed.

without derogating from the ge;J_erali‘ry of the foregoing this
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exclusion specifically applies to any "Prudent Person Rule" orthe
like which may be iruplied by any fisture enactoent oflegls]auon.
12.10 To the extent allowed by law;

® the Manager may borrow or raise money with or without security
over the Scheme Property or eny part of it on any terms,
including any rate of interest and any fees and expenses as the
Manager thinks fit; ‘

(b the Manager may deal with any property to exercise all the
powets of a mortgagee pursuanit to the mortgage terms and
conditions.

12.11 The Manager may use Scheme Property to sssist it with jts workmg
capital requiretnents.

COMPLAINTS PROCEDURES .

13.1  Complaints may be made in writing or by telephone to the Manager.

13.2  The Manager hag 30 days to respond to the complaint once it is received,

The Manager must attempt to resolve the complaint within 4 satisfactory

time period as determined by the nature of the complaint and the

Member's response. If the Member feels fhat thefr Complaint hasnot been

satisfactorily resolved it will be referred to a Director or Complaints

Manager of the Manager for resolution.

TERM OF SCBEME _

The Scheme begins on the Commencement Date and is to be wound up on the

earlier to occur of: .
(&)  the date which ig eighty years fiom the Commencement Date;

and .
®» anty earlier date which the Manager, in its absolute discretionmay
~ appoint as the Vesting Date.
WINDING UP THE SCHEME,

15.1  The Scheme shall only be wound up in accordance with the Law and this
Constitution,
152 Tho Manager must wind up the Scheme in the following cireumstances:-
(@) if the term of the Scheme as detailed in this Constitution has
expired;
)] the Members pass an Extraordinary Resolution dnrcctmg the
" Manager to wind up the Scheme;
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(c)

(d)

(@)

(b)

©

) o

the Court makes an order directing the Manager to wind up the

Scheme.

the Members pass an Extraordinary Resolution to remove the

Manager but do not at the same time pass an Bxtraordinary

Resoition choosing a company to be the new Manager that

consents to becoming the Scheme's Manager; _

If the Manager considers that the purpose of the Scheme:

@ has been accomplished; or

(i) cannot be accomplished,

it may take steps to wind up the Scheme,

If the Manager wishes to wind l;p the Scheme pursuant fo clause

15.3(a), the Manager must give to the Members of the Scheme a

notice in writing; .

@ explaining the proposal to wind up the Scheme, including
explaining how the Scheme's pupose has been
accomplished or why that purpose cannot be
accomplished; and

(i) informing the Members of their rights to take action
under Division 1 of Part 2G.4 of the Law for the calling
of a Members' meeting to consider the proposed winding
up of the Scheme and to vote on an Bxtraordinary
Resolution Members propose about the winding up ofthe
Scheme; and

(i) informing the Members that the Manager is permitted to
wind up the Scheme unless a meeting is called to
consider the proposed winding up of the Scheme within
28 days of the Manager giving the notice to the
Members; '

if no meeting is called within that 28 days to comsider the

praposed winding up, the Manager may wind up the Scheme.

The Manager shall ot scecept any further applications for Units in the

Scheme or make any furthor loans from the Scheme at u time after the

Manager has become obliged to ensure the Scheme is wound up or after

. the Scheme has started to be wound up.

The Manager shall manage the Scheme until such time as all winding up
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procedures have been completed.

Subject to the provisions of this clause 15 upon windingup of the Scheme

the Manager must:

() realise the assets of the Scheme ;

) pay all liabilities of the Manager in its capacity as Trustes of the
Scheme incinding, but not limited to, liabilities owed to any
Member who is a creditor of the Scheme;

© subject to any special rights or restrictions attached to any Uit,
distribute the net proceeds of realisation among the Members in
the same proportion specified in Clanse 11.4;

(@ The Merbers must pay the costs-and expenses ofa distribution of

assets under clause 15.6(c) in the same proportion specified in
Clause 11.4.

(o) The Manager may postpons the realisation of the Scheme
Property for as long as it thinks fit and is not Hable for any loss or
damage attributable to the postponement.

® The Manager may retain for as long as it thinks fit any part ofthe
Scheme Property which in its opinion may be required to meet
any actual or contingent liability ;)f the Scheme.

(® The Manager must distribute among the Members in accordance
with clause 15.6 anything retained under clause 15.6(f) which is
subsequently not required.

Ifon completion of the winding up of a registered Scheme, the Manager

or such other person who may be winding up the Scheme has in their

possession ar under their control any unclaimed orundistrituted money or
other property that was part of the Scherme Property the Maﬁager or
person winding np the Scherne must, as soan as practicable, pay the
money or transfer the property to the ASIb to be dealt with pursuant to

Part 9.7 of the Law.

Capital Guarantee .

LM Investment Management Limited ACN (77 208 461 guarantees the

payment ofeach Membets entitlements in the event of'any shartfall in the

assets of the Scheme if the Scheme is wound up where the Member _

became a Member of the Scheme on or before 4 November 2002, This
guarantee will only apply to Members who are registered as Unit Holders
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in the Register on 4 November 2002 and remain Members on the date on
which the Scheme is wound up. LM Investment Management Limited
ABN 68 077 208 461 will ensure that all-amonnts which are guaranteed
under this clavse are paid to qualifying Members within 12 months of the

date on which the Scheme is wound up.

16. VALUE OF THE SCHEME PROPERTY
The Manager may cause the Scheme Property to be valued at any time in
accordance with the Valuation Pokicy of the Ménager.

17, FEES, TAXES, COSTS AND EXPENSES

17.1

17.2

17.3

17.4

Taxes:

The Manager wmay uss the Scheme Property to pay any Tax or other

obligation, liability or expense required by any applicable law in relation

to:

@® this Constitution; ,

(b) any amount incurred or payable by the Manager;

(©) a gift or settiement effected by this Constitution;

[(6)] the exercise by the Mansager of any Power; or

@) money or investments held by ox dnbehalf of the Manager under
this Constitution.

Payment of Dehis: .

The Manager may set aside any money from the Scheme Praperty which,

in the Manager’s opinion, is sufficient to meet any present or future

obligation of the Scheme .

Fees:

The Manager is entitled to be paid a management fee from. the Scheme

Property up to 10% per annwm ofthe Net Fund Value in relation to the

performance of its duties as detailed in this Constitution and the Law.

This fee is to be calculated monthly and paid at such times as the Manager

determines.

The Manager shall be entitled to fees for the following duties:

() In relation to the subscription and withdrawal ofunits;

(b) Inrelation to the transfer or transmission of Units;

(c) Inrelatjon to arranging any finance facility in connection with the
purchase of any agsset of the Scheme;

(@) In relation to due diligence eaquiries generally;

Ty
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In relation to the sale of real estate or assefs of the Scheme
Property;

Inrelation to the promotion and management ofthe Scheme. This
fee i3 payable monthly;

In relation to the winding-up of the Scheme;

In relation to the performance of its duties and obligations
pursuant to the Law and this Constitution.

The Manager is entitled to be paid a success fee calenlated jn relation to a
reporting period as the difference between the net profit of the Scheme
and the net distributor forecast to be paid to Members hy the Manager

during that reporting petiod.

Costs and Expenses

The Manager shall be indemnified out of:Scheme Property for Habilities
or expenses jncurred in relation to the performance of its duties;

including:
(@ Auditor's fees;

® Legal fees and outgoings

© Barrister/QC - Legal Counsel Fees;

()  Pees and expenses inowmred in respect of any service providers
and/or employees of the Schemo;

() All costs, charges and expenses incurred in connection with the
acquisition, custody, transfer or disposal of any asset of the
Scheme or investments (for example commissions, brokerage,
legal fees, bank charges and stamp dut}\r);

@ Independent expert's or consultant's fees including but not limited
to marketing agents, property specialists, sUrveyors, quantity
surveyors, town planners, engineers;

(4] Property report/property consultants fees;

) Real estate agent's sales commissions;

@ Costs of maintenance of any asset of the Scheme ;

) Ounfstanding accounts relating to any asset ofthe Scheme such as
council rates;

(o Locksmith for changing locks of any asset of the Scheme as
appropriate;

§)] Insurance (property and contents);

18
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Removalists for removel of borrower's property as appropriate;
Security guards to attend any assét ofthe Scheme as appropriate:
Building and/or property mspection report fees - Le. building,
town planning experts and the like;

all ASIC charges;

all costs of supplying Members with copies of this Constitution
and any other documents required by the Law to be provided to
Members;

all costs and expenses incum}d in producing Information
Memorandums and Supplementfiry Information Memorandums
or any other disclosure document required by the Law;
reasonable costs incurred in protecting or preserving all assets
offered as security;

all liability, loss, cost, expense or damage arising fromtheproper
performance of its duties in counection with the Scheme
performed by the Manager or by any agent appointed pursuant to
the Law;

any Mability, loss, cost, expensé or damage arising from the
lawful exercise by the Manager and the Custodian oftheir rights
undex the Power of Attorney contained in clause 19;

Fees and expenses of any agcnt:or delegate appointed by the
Manager, 5

Bapk and government duties and charges on the operation of
bauk accounts;

Costs, charges and expenses incurred in conmection with
bomowing money on behalf of the Scheme under the
Constitution;

Insurances directly ox indirectly protecting the Scheme Property;
Fees and charges of anyregulator-y or statufory authority;
Taxes in xespect of the Scheme but not Taxes of the Manager
[save and except any goods and services or similar tax ("GST")]
‘which are payable by the Manager on its own account;

Costs ofprinting and postage of cheques, advices, reports, notices
and other documents produced during the management of the
Scheme;

1k
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(cc)  Expenses incurred in connection with mainteining accounting
records and registers of the Scheme and ofthe Scheme Anditors;

(dd) Costs and disbursements focurred in the preparation and
lodgment ofretirns under the Law, Tax Act or any other laws for
the Scheme;

(ee)  Costs of convening and holding meetings of Members;

@ Costs and disbursements incurred by or on behatfofthe Manager
in connection with its retirement and the appointment of a
substitute;

(gg) Costs and disbursements incurred by the Manager in the
initiation, conduct and settlement of any court proceedings;

(hb)  Costs of any insurance premiums insuring against the costs of
legal proceedings (whether successful or not);

(i) Costs of advertising the availability of funds for lending;

(i)  Brokerage and underwriting fees;

(kk) Ifand whenthe Manager becormes responsible to pay any GS7 in
respect of any services provided to the Scheme or any payments
In respect of GST to be made by the Members or the Manager in
respect ofthe Scheme or under the terms o fthis Constitution then
the Manager shall be entitled to be indemnified in respect of suck
GST from the Scheme Property; '

In the event that the Manager has not pe;formed its duties, the lack of
entitlement to payment of fees pursuant to clause 17,3 is only inrespect of
that part of the payment which relates to the specific lack of proper
performance on any given matter. Nothing in this clause shall be
interpreted to mean that the Manager is not entitled to be paid fees and
expenses for work properly performed.

In the event of any dispute regarding the payment of fees and expenses,

the Manager shall be paid such fees and expensesuntil the dispute Is fully

determined. Any overpayment of the Manager shall be repaid forthwith
uporn the identification of the overpayment,

The Manager is entitled to recover fees and expenses from the Scheme

provided they have been incurred in accordance with this Constitution,

17.10 All fees payable to the Manager are net of any goods and services fax.
INDEMNITY AND LIABILITY

19%
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The following clauses apply to the extent permitted by law:

(@) The Manager is not liable for any loss or damage to any person
{including any Member) adising out of any matter unless, in
respect of that matter, it acted both:

) otherwise than in accordance with this Constitution and
its duties; and

(i)  without a belief held in good faith that it was acting in
accordance with this Constitution or its duties,

In any case the liability ofthe Manager ju relation to the Scheme

is limited to the Scheme Property, from which the Manager is

entitled to be, and is in fact, indenmified, )

{v) In particular, the Manager is not liable for any loss or damage to
any person arising out of any matter where, i respect of that
matter:

@ it relied in good faith on the services of or information
or advice from, or purporting to be from, any person
appointed by the Manager;

($7)) it acted as required by Law; or

(i) it relied in good faith upon any signature, marking or
documents.

© In addition to any indemnity under any Law, the Manager has a
right of indemnity out ofthe Scheme Property on a fall indemunity
basis, in respeot of a matter unless, in respect of that matter, the
Manager has acted negligently, fraudulently or in breach oftrust.

(d) The Manager is not liable to account to any Member for any
payments made by the Manager in good faith to sny duly
anthorised authority of the Commonwealth of Australis or any
State ot Territory of Australia for taxes or other statutorycharges,

19. POWERS OF ATTORNEY

19.1

Each Memnber by execution of the Application Form or the transfer by
which be/she/it acquires Units in the Scheme appoints the Manager and any
director officer attorney or substitute nominated by the Manager severally
for this purpose as ritrsﬂéit(;ﬁley and égent with the right:
(@) at any time to:
3] sign any document in relation to any subscription and

12
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withdrawal agreement;
(i) sign any document in xelation to the transfer or
transmission of Units;
(i)  sign any variation of this Constitution;
(iv)  signanydocument required by ASIC to be executed by n
Member in respect of the Scheme.
(b)  attherequest in writing ofthe Manager the Member must execute
separate Powers of Attorney in a formreasonably required by the
Manager appointing the Manager as its attorney for the puxpoéeof
this clause. )
(¢ any attorney may exercise its rights notwithstanding that the
exercise of the right constitutes a: conflict of interest or duty;
19.2  EachMember indemnifies and shall keep indermified any attorney against
any liability, loss, cost, expense or damage arising from the lawful exercise
of any right by the attorney under the Power of Attorney:
THE REGISTER
20.1 Keeping registers
The Manager must establish and keep a register of Members, and if
applicable, the other registers required by the Lav.
20.2 Information In registers
To the extent applicable, the registers must be kept in accordance with,
and contain the information required by ths Law. Otherwise, the Mianager
may decide what information is included in the registers. If the Law
applies, the Manager has the powers conferred under the Law in relation
to the register,
20.3 Changes
Bvery Member nnst promptly notify the Manager ot any change ofname
or address and the Manager rmust alter the relevant register accordingly.
NOTICES
21.1  Anotice or other communication connected with this Constitution has no
legal effeot unless it is in writing,
212 Inadditionto any other method of service provided by law, the Notice
' must be;
(a) sent by post, postage prepaid, to the address for the Member in
the Manager's register of interests;
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214

215

21.6

21.7

= 5 =

(b) sent by facsimile to the facsimile namber of the Member; or

(c) otherwise delivered, including via email, at the address of the
addressee of the Member as is subsequently notified.

A Notice must be {reated as given and received:

@ if sent by post, on the 2nd Business Day (at the address to which
it is posted) after posting;

(b) if sent by facsimile or electrozically before 5.00 pan. on a
Business Day at the place of receipt, on the day it is sent and
otherwise on the next Business Day at the place of delivery.

Despite clause 21.3(ii) a facsimile is not treated as given or received

unless at the conclusion of the transmission the sender's facsimile

machine jssues a transmissjon xeport which indicates that the relevant
mumber of pages comprised in the Notice have been sent.

A Notice sent or delivered in a manner provided by clause 21.2 must be

treated ag validly given to and received by the party to which it is

addressed even if:

(@) the addressee has been liquidated or deregistered or is absent
from the place at which the Notice is delivered or to which it is
sent; or

b the notice is returned unclaimed.

Any Notice by a party may be given and may be signed by the solicitor

for the party.

Any Notice to a party may be given to the solicitor for the party by any of

the means listed in clause 21.2 to the solicitor's business address or

facsimile mumber as the case may be.

LIABILITY OF MEMBERS

221

22.2

The liability of each Member, whether actual, contingent or prospective,
is limited to the uapaid Issue Price of histher/its Units except if the
Manager and the relevant Member agree‘othsrwise in writing that the
liability of a Member may be further limited or waived.

A creditor or other person claiming against the Manager as trustee of the
Scheme has no recourse against a Member and no Member is personally
liable to indemnify the Manager, any creditor of the Manager or any
person claiming against the Manager in respect ofany actual, contingent,

prospective or other liability of the Manager in relation to the Schens.
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APPOINTMENT AND REMOVAL OF TRUSTEE

231

23.2

23.3

234

Retirement or Resignation of Trustee
()  The Manager may retire upon giving 3 months’ notice to the
Members ofits desire to do so.
(3)] The Manager maust resign:
1) if'it is remaoved as provided by law;
(i) if (being a cosporatiom) it becomes an externally-
administered body corporate as defined in the
Corporations Act 2001, or
(i)  if (being a natural person) he or she is found to be of
ynsound mind or becornes bankrupt,
Uit Holdexs May Appoint New Trustes
The holders of not less than 50% of the Units on Issue may by notice in
writing appoint a new Manager to fill 2 vacancy in the office of Manager.
Tyansfer of Records
Upon theresignation, retirement, or removal of the Manager, the Manager
must band to the new Trustes all books, records, documents and other
matters pertaining to the Scheme and at the expense ofthe Schems do all
things necessary to transfer legal title and the assets ofthe Scheme to the
new Trustee,
Deed of Adoption by New Trustee
The new Trustee appointed under clanse 23.2 must execute a deed in a
form approved by the holders of not less than 50% of the Units on Issue
by which the new Trustee undertakes to the Members ta camry out the
obligations of the Trustee under this Deed.

CHANGING THE CONSTITUTION

24.1

24.2

This Constitution may be modified or repedled or replaced with a new
Constitution by the Manager if the Manager reasonably considers the
change will not adversely affect Members' 1ights or is deemed necessary
fo conduct the affairs of the Schema.

The Manager must send a copy ofthe Scheme's Constitution to a Member
of the Scheme within seven (7) days if the Member:

(a) . asksthe Manager in writing for the copy; and

®) pays any fee (up to the prescribed amount) required by the

Manager
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ACCOUNTS AND REPORTS

@

(b)

©

The accounts of the Scheme must be kept and prepared by the
Manager in accordance with applicable Accounting Standards
and the Law.

The Manager must prepare and make available to Members the
financial statements of the S-chen'le for each financial year.

The Manager may make the financial statements available to
Members by either publishing the statements on the Manager’s
internet site, emailing the statementis to individual Mendbers ox by
sending the statements to individual Members by facsimile or

prepaid post.

OTHER ACTIVITIES AND OBLIGATIONS: OF THE MANAGER
26.1  Subject to the Law, nothing i this Constitution xestricts the Manager {or

26.2

its associates) from:

®

(b)

©

dealing with ftself (as manager, trustee or responsible entity of
another trust or scheme or in another capacity);

being inferested in any contract or transaction with itself (as
manager, trustes or responsible entity of another trust or managed
investment schetne or in another é:apacity) or with any Member
or retaining for its own benefit profits or berefits derived from
any such contract or transaction; or

acting in the same or similar capacity in relation to any other trost

or managed investment scheme.

Other Obligations All obligations of the Manager which might otherwise

be implied by Law are expressly excluded fo the extent permitted by Law.
GOVERNING LAW ,

This Deed is governed by the Laws ofthe State of Queensland. The Manager and

the Members submit to the non-exclusive jurisdiction of courts exercising

jurisdiction there.
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EXECUTED AS A DEED POLL:

GIVEN under the Common Seal of LM

INVESTMENT MANAGEMENT
LIMUTED ACN 077 208 461 by
authority ofa resolution of the Board of
Directors vnder the hands of a Director
and the Secretary who certify that they
are the proper officers to affix this seal

Justi
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Supplemental Deed Poll

Date ‘ 23 October 2012
Party
LM Investment Management Limited (ACN 077 208 461) incorporated in
Queensland of Level 4, 9 Beach Road, Surfers Paradise, Queensland (the
Manager).
Recitals
A The Manager is the trustee of the trust known as the LM Managed Performance

Fund (the Trust).

B Clause 24 of the Constitution provides that the Constitution may be modified if the
Manager reasonably considers the change will not adversely affect Members' rights
or is deemed necessary to conduct the affairs of the Trust.

© The Manager amends the Constitution to the extent set out in this Supplemental
Deed Poll and reasonably considers such amendments will not adversely affect the

Members' rights.

It is declared as foliows.

1. Definitions and Interpretation
1.1 Definitions
In this Supplemental Deed Poll including the Recitals, the following definitions apply unless
the context otherwise requires.
Constitution means the constitution constituting the trust, as amended from time to time.
Effective Time means the date of this Supplemental Deed Poll.
Member means a person registered as a holder of units in the Trust (including persons
registered jointly).
1.2 Interpretation
(a) Terms used but not defined in this Supplemental Deed Poll have the same
meanings given to them in the Constitution.
(b) Clauses 1.1 and 1.2 of the Constitution apply to this Supplemental Deed Poll as if
set out in this Supplemental Deed Poll.
1.3 Benefit of this Supplemental Deed Poll i )
This Supplemental Deed Poll is made by the Manager with the intent that the benefit of this
Supplemental Deed Poll shall enure to the benefit of Members jointly and severally,
axhb A0122831546v1 405663536 5 10,2012 R R Page 1
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2. Amendment of Constitution

The Manager amends the Constitution so that, on and from the Effective Time, the
Constitution is amended as set out in the schedule.

3. No Resettlement

The Manager confirms that it is not by this Supplemental Deed Poli intending to:
(a) resettle or redeclare the Trust declared under the Constitution; or

(b) cause the transfer, vesting or accruing of any property comprising the assets of the
Trust in any person..

4. Governing Law and Jurisdiction

This Supplemental Deed Poll is governed by the laws of Queensland. In relation to it and
related non-contractual matters each party irrevocably submits to the non-exclusive
jurisdiction of courts with jurisdiction there, and waives any right to object to the venue on

any ground.

axhb A0122831546v1 405663536  5.10.2012 ' Page 2
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Executed and delivered as a Deed in Queensland

Executed as a deed in accordance with
section 127 of the Corporations Act 2001 by
LM Investment Management Limited:

=
-

-

o

Director ,Sig'ﬁ"é'tﬁr’e

“{ A
Directorr’SesrsiaFy—SM

Forere Cuaeces Devne€

// Fo HARD yan 02 Hover)

Print Name

axhb A0122831546v1 405663536 5.10.2012

Print Name

Page_3
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Schedule
1. Insert the following definitions immediately after the definition of "B Class Unit" in clause
1.1:

“C Class Unit” means a Unit in the Scheme that the Manager determines is a C Class Unit
(and includes all sub-classes of such C Class Units);

“D Class Unit” means a Unit in the Scheme that the Manager determines is a D Class Unit
(and includes all sub-classes of such D Class Units);

‘E Class Unit” means a Unit in the Scheme that the Manager determines is an E Class
Unit (and includes all sub-classes of such E Class Units);

“F Class Unit” means a Unit in the Scheme that the Manager determines is an F Class
Unit (and includes all sub-classes of such F Class Units).

2. Delete the words "otherwise includes A Class Units and B Class Units;" in the definition of
"Unit" in clause 1.1 and replace with the following "otherwise includes A, B, C, D, E and F
Class Units;"

st In clause 3.2:
(a) delete the words "each sub Class of A Class Units and sub Class of B Class Units"

and replace with "each sub Class of A, B, C, D, E and F Class Units":

(b) delete the word "difference" and replace with "different";
(c) delete the words "Without limitation B Class Units" and replace with "Without

limitation B, D and F Ctass Units": and

(d) delete the words "Issue Price for the B Class Units" and replace with "Issue Price
for the B, D or F Class Units (as the case may be)".

4, Delete clause 6.4 and insert in its place the following new clauses 6.4-6.8:

"6.4 The issue price of each sub Class of C Class Units shall be the amount of "F" in
the following formula calculated as at the close of business on the Business Day
prior to issue:

(A/BXDY+E=F
D
Where:
A = Net Fund Value
B = Total number of all Units on issue

D = total number of Units on issue in the sub-class of C Class Unit in respect of
which the issue price is being calculated ("Relevant Sub Class")

E = Distributions accrued but not paid to Meinbers holding the Units in the
Relevant Sub Class since the Valuation Date. )

axhb A0122831546v1 405663536  5.10.2012 ' Page 4
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6.5 The issue price of each sub Class of D Class Units shall be the amount of "F" in
the following formula calculated as at the close of business on the Business Day
prior to issue:

(A/IBXxDY+E=F
D
Where:
A = Net Fund Value
B = Total number of all Units on issue

D = total number of Units on issue in the sub-class of D Glass Unit in respect of
which the issue price is being calculated ("Relevant Sub Class")

E = Distributions accrued but not paid to Members holding the Units in the
Relevant Sub Class since the Valuation Date.

6.6 The issue pricé of each sub Class of E Class Units shall be the amount of "F" in the
following formula calculated as at the close of business on the Business Day prior
to issue:

(A/IBXxD)+E=F
D
Where:
A = Net Fund Value
B = Total number of all Units on issue

D = total number of Units on issue in the sub-class of E Class Unit in respect of
which the issue price is being calculated ("Relevant Sub Class")

E = Distributions accrued but not paid to Members holding the Units in the
Relevant Sub Class since the Valuation Date.

6.7 The issue price of each sub Class of F Class Units shall be the amount of "F" in the
following formula calculated as at the close of business on the Business Day prior
to issue:

(A/BxDY+E=F
D
Where:
A = Net Fund Value
B = Total number of all Units on issue
D = total number of Units on issue in the sub-class of F Class Unit in respect of
which the issue price is being calculated ("Relevant Sub Class")
E = Distributions accrued but not paid to Members holding the Unitsin the
Relevant Sub Class since the Valuation Date.

axhb AD122831546v1 405663536  5.10.2012 o ~ Pages
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6.8 The purpose of the above calculations is to reflect differential Unit Issue Prices. An
A Class Unit Issue Price is not intended to reflect accrued but unpaid distributions.
A B, C, D, E and F Class Unit Issue Price is intended to reflect accrued but unpaid
distributions for the relevant sub-class of B, C, D, E and F Class Unit holders."

5. In clause 7.3(e)(iii) delete the words "B Class Units" and replace with "B, C, D, & or F Class
Units".
6. In clause 7.3(e)(iv) delete the words "B Class Units" and replace with "B, C, D, E or F Class
Units".
7. In clause 7.8:
(a) delete the words "A Class Unit or each B Class Unit (including each B Unit sub
Class)" and replace with "A, B, C, D, E and F Class Unit (including each sub-
Class)"; and
(b) insert the words "for that Class of Unit" immediately after the words "Issue Price" at

the end of clause 7.8.
8. Delete clause 11.1(b) and replace with the following:

"(b) For B, D and F Class Unit holders the Distribution Period is one calendar
month commencing on the 1st day of each calendar month, or as
otherwise determined by the Manager in its absolute discretioh. For C and
E Class Unit holders the Distribution Period is each quarter (ending on 31
March, 30 June, 30 September and 31 December each year), or as
otherwise determined by the Manager in its absolute discretion."

9, In clause 11.3(c) delete the words "For each Distribution Period" and replace with "Subjact
to the rights, restrictions and obligations attaching to any particular Unit or Class, for each
Distribution Period".

10. In clause 17.11 insert immediately at the end of that clause "This includes waiver of such
remuneration in favour of certain Members only, or in a manner that benefits certain
Members only."

axhb A0122831546v1 405663536  5.10.2012 - Page 6
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SUPREME COURT OF QUEENSLAND

CITATION:

PARTIES:

FILE NO/S:
PARTIES

FILE NO:
DIVISION:
PROCEEDING:

ORIGINATING
COURT:

DELIVERED ON:

Kordamentha Pty Ltd & Calibre Capital Lid v LM
Investment Management Lid (in lig) & Anor; Park & Muller
& Anor v Kordamentha Pty Ltd & Calibre Capital Ltd [2015]
QSC4

KORDAMENTHA PTY LTD (ACN 100 169 391) AND
CALIBRE CAPITAL LTD (ACN 108 318 985) IN THEIR
CAPACITY AS TRUSTEES FOR THE LM MANAGED
PERFORMANCE FUND

(applicants)

v

LM INVESTMENT MANAGEMENT LIMITED
(RECEIVERS AND MANAGERS APPOINTED) (IN
LIQUIDATION) (ACN 077 208 461)

(first respondent)

TRUST COMPANY (PTAL) LIMITED (ACN 008 412
913)

(second respondent)

8792 of 2013

JOHN RICHARD PARK AND GINETTE DAWN
MULLER IN THEIR CAPACITY AS JOINT AND
SEVERAL LIQUIDATORS OF LM INVESTMENT
MANAGEMENT LIMITED (IN LIQUIDATION) (ACN
077 208 461)

(first applicant)

LM INVESTMENT MANAGEMENT LIMITED (IN
LIQUIDATION) (ACN 077 208 461) AS RESPONSIBLE
ENTITY FOR THE LM AUSTRALIAN INCOME FUND
(second applicant)

v

KORDAMENTHA PTY LTD (ACN 100 169 391) AND
CALIBRE CAPITAL LTD (ACN 108 318 985) AS
TRUSTEE FOR THE LM MANAGED
PERFORMANCE FUND

(respondents)

8884 of 2014
Trial Division

Application

Supreme Court at Brisbane

23 January 2014
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DELIVERED AT:
HEARING DATE:
JUDGE:
ORDER:

CATCHWORDS:

COUNSEL:

SOLICITORS:

Brisbane

16 October 2014
Martin J

The parties consult and submit minutes of order
reflecting these reasons.

EQUITY — TRUSTS AND TRUSTEES -~ APPLICATIONS
TO COURT FOR ADVICE AND AUTHORITY —
PETITION OR SUMMONS FOR ADVICE — where the first
matter is an application for directions with respect to whether
or not a proceeding should be brought against the respondents
— where the second matter is an application in which the first
respondent in the first matter seeks a direction that, if the
direction sought in the first matter is given, it should defend
that proceeding — where the applicant did not provide a
written statement of facts — whether or not the proceedings
should be taken in the best interests of the trust estate —
whether costs of the main proceeding should be paid out of
the trust

Corporations Act 2001 (Cth), s 4718, s 601EB, s 601FC
Trustee Act 1925 (NSW)

Trusts Act 1973, 5 96, s 97

Uniform Civil Procedure Rules 2005, r 700(2)

Coore v Coore [2013] QSC 196

Glassock v The Trust Company (Australia) Pty Ltd

Inre Dallaway, decd [1982] 1 WLR 756

Macedonian Orthodox Community Church St Petka
Incorporated v His Eminence Petar the Diocesan Bishop of
Macedonian Orthodox Diocese of Australia and New
Zealand (2008) 237 CLR 66

Ong v Lottwo Pty Ltd (in liquidation) (2013) 304 ALR 651
Sneath v Sneath [2013] QSC 152

In matter 8792 of 2013

J Bond QC and E Goodwin for the applicants
K Barlow QC and J Peden for the respondents
In matter 8884 of 2014

K Barlow QC and J Peden for the applicants

J Bond QC and E Goodwin for the respondents

In matter 8792 of 2013

Minter Ellison for the applicants
Russells for the respondents

In matter 8884 of 2014
Russells for the applicant -
Minter Ellison for the respondent
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[5]

There are two applications before the court. The first matter (8792 of 2013) is an
application under s 96 of the Trusts Act 1973 for directions with respect to whether
or not a proceeding should be brought against the respondents. The second matter
(8884 of 2014) is another application under s 96 of the Trusts Act 1973 in which the
first respondent in 8792 of 2013 seeks a direction that, if the direction sought in the
first matter is given, it should defend that proceeding.

The parties

On 12 April 2013, de Jersey CJ ordered that the applicants in 8792 of 2013
(“Kordamentha”) replace the first respondent (“LMIM?”) as trustee of the Unit Trust
called LM Managed Performance Fund (“MPF”).

At the relevant time, LMIM was also the responsible entity for the LM Australian
Income Fund (“AIF”) which was a scheme registered under s 601EB of the
Corporations Act 2001 (Cth). Pursuant to s 601FC of the Corporations Act, LMIM
held the scheme property of the AIF on trust for the scheme members.

Trust Company (PTAL) Limited (“PTAL”) is a professional corporate trustee which
was previously known as Permanent Trustee Australia Limited. It was the legal
owner of the relevant assets of the LMIM as trustee for AIl' and the LMIM as
trustee for MPF under a Custody Agreement. That agreement provided that PTAL
“agrees to custodially hold [assets] as agent for [LMIM]”. PTAL did not take part in
the hearing and does not oppose the orders sought by Kordamentha.

Section 96 of the Trusts Act

The application brought in each matter seeks to have the court exercise its
jurisdiction under s 96 of the Trusts Act. That section, together with s 97 which is
also relevant, provides as follows:

“96 Right of trustee to apply to court for directions

e Any trustee may apply upon a written statement of facts to
the court for directions concerning any property subject to a
trust, or respecting the management or administration of that
property, or respecting the exercise of any power or
discretion vested in the trustee.

(2) Every application made under this section shall be served
upon, and the hearing thereof may be attended by, all
persons interested in the application or such of them as the
court thinks expedient.

97 Protection of trustees while acting under direction of
court
(1) Any trustee acting under any direction of the court shall be

deemed, so far as regards the trustee’s own responsibility, to
have discharged the trustee’s duty as trustee in the subject
matter of the direction, notwithstanding that the order giving
the direction is subsequently invalidated, overruled, set aside
or otherwise rendered of no effect. or varied.

2) This section does not indemnify any trustee in respect of any
act done in accordance with any direction of the court if the
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trustee has been guilty of any fraud or wilful concealment or
misrepresentation in obtaining the direction or in
acquiescing in the court making the order giving the
direction.”

There was no dispute among the parties about the relevant principles to be applied
in the determination of an application of this type. The principles have been
conveniently collected and set out in the reasons of Boddice J in Glassock v The
Trust Company (Australia) Pty Ltd.' His Honour’s summary, which I respectfully
adopt, was as follows:
“[14] Where an executor or trustee is in doubt as to the course of
action to be adopted, the executor or trustee is entitled to
seek the opinion of the Court as to what it should do (Re
Atkinson (Deceased) [1971] VR 612 at 615). In determining
such an application, it is not the function of the Court to
investigate the evidence and make a finding whether or not
the trustees will be successful in the litigation (Salmi &
Anor v Sinivuori & Anor [2008] QSC 321 at [16]). The Court
has merely to determine whether or not the proceedings
should be taken (Firzgerald v Smith (1889) 15 VLR 467).
However, the matter should be sufficiently investigated to
determine whether or not the proceedings would be fruitless
(Re Atkinson (Deceased) at 615; adopted by Atkinson J in
Loughnan v McConnel [2006] QSC 359 at [7]).

[15] The sole purpose in giving advice is to determine what
should be done in the best interests of the trust estate
(Macedonian Orthodox Community Church St Petka Inc v
Petar (2008) 237 CLR 66 at [104]-[107]). The Court’s
ambit includes obtaining advice about whether it is proper
for the trustee to incur the cost and expense of prosecuting
or defending litigation. The function of the power is not
merely to afford personal protection to the trustees. It is also
to protect the interests of the trust (Macedonian Orthodox
Community Church St Petka Inc v Petar (2008) 237 CLR 66
at [71]-[72]).

[16] In Watson v Yore, ([2004] QSC 339 at [15].) Holmes J (as
her Honour then was) held, in dealing with an application
for directions under s 96 of the Trusts Act:

“Essentially, what must be determined on this
application is whether retention of funds to enable an
action against the first respondent is in the interests
of the beneficiaries of the estate as a whole. There are
a number of competing considerations: the prospects
of success, the potential for substantial depletion of
the estate in costs should the action be unsuccessful,
the proportions of what might be gained if it were to
succeed, and, peculiar to this case, the fact that there
is at present no cause of action ...”

- [2oi2] QSC 15.
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(17] If the Court does advise that the trustees ought to defend or
commence proceedings on behalf of the estate, the Court has
a discretion as to whether the costs of those proceedings
ought be borne out of the estate (Salmi & Anor v Sinivuori
& Anor [2008] QSC 321 at [19]). In Application of
Macedonian Orthodox Community Church St Petka Inc (No
3), [2006] NSWSC 1247 at [62] Palmer J observed:

‘I think that the development of the law in this area
has now reached the point where | may state the
following proposition. Where a trustee seeks an order
that it is justified in defending a claim against the
trust estate by recourse to the trust assets for the costs
of the litigation, the question will be whether it is
more practical, and fairer, to leave the competing
claimants to the beneficial interest in the trust estate
to fight the litigation out amongst themselves, at their
own risk as to costs and leaving the trustec as a
necessary but inactive party in the proceedings, or
whether it is more practical, and fairer, that the
trustee be the active litigant with recourse to the trust
fund for the costs of the litigation. What is practical
and fair will depend on the particular circumstances
of each case and will include:

- whether the beneficiaries of the trust estate
have a substantial financial interest in
defending the claim;

- what are the financial means of the
beneficiaries to fund the defence; )

- the merits and strengths of the claim against
the trust estate;

- the extent to which recourse to the trust estate
for defence costs would deprive the
successful claimant of the fruits of the
litigation;

- if the trust is a charitable trust rather than a
private trust, what, if any, are the
considerations of public interest.””

(71 The cognate provisions in the Trustee Act 1925 (NSW) were considered by the High
Court in Macedonian Orthodox Community Church St Petka Incorporated v His
Eminence Petar the Diocesan Bishop of Macedonian Orthodox Diocese of Australia
and New Zealand®. The relevant effect of the decision in that case was considered
by Atkinson J in Coore v Coore® where her Honour summarised the guidance
afforded in that decision as to the role of the court under the relevant Queensland
provisions. I respectfully agree with what her Honour said:

“[11] To these principles, additional guidance can be gathered from
the decision in Macedonian Church v Eminence Petar as to the role
of the court under s 96 and s 97 of the 7rusts Act:

5 (2008) 237 CL.R 66.
‘ [2013] QSC 196.
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(8]

(1) The court is entitled to act on the facts stated by the trustee
even if they are contested and controversial. The trustee
loses the protection afforded by s 97(1) if the trustee "has
been guilty of any fraud or wilful concealment or
misrepresentation” to the court. It is therefore not necessary
or appropriate to determine a challenge to those facts as if it
were adversarial litigation (At 95-96 [80]-[81]).

(2) The court is not just concerned with whether it is in the
interests of the trust cstatc for proceedings to be
commenced, continue or defended but whether it is practical
and fair for trust assets to be used for that purpose (At 96-
97, [82]-[85D).

(3) As a general rule if the orders are later revoked, the effect
would not operate retrospectively (At 97-99; [89]-[96]).
4) Judicial advice proceedings should not be used to settle

disputes between parties to a trust. The distinction is
between deciding whether it would be proper for a trustee to
sue or defend and deciding the issues tendered in the
proceedings that it is proposed to institute or defend (At 104,
[111]).

5) Nothing warrants limiting the powers given to the court by
reference to some proceedings as "adversarial" and some as
not (At 104-105, [112], [116]). Classification of the
proceedings in which a trustee asks advice about the
propriety of institute or defending, as "adversarial
proceedings" is not useful in deciding whether advice should
be given by the court that instituting or defending the
proceedings is proper. )

(6) To adopt the words of the Privy Council in Marley v Mutual
Security Merchant Bank and Trust Co Ltd ([1991] 3 All ER
198 at 201) in a judicial advice application, "the court is
essentially engaged solely in determining what ought to be
done in the best interests of the trust estate and not in
determining the rights of adversarial parties." (Macedonian
Church v Eminence Petar at 107, [125]).

@) If all that is at stake in proceedings is the liability of a
trustee personally to make good the consequences of what is
alleged to be the trustee's breach of trust, that would be a
powerful reason to make no order permitting such a trustee
to defend the suit at the expense of the trust fund (At 120,
[166]). ’

Statement of Facts?

An applicant under s 96 is required to “apply upon a written statement of facts ...
for directions”. Kordamentha did not do that. In the submissions filed on its behalf it
relies upon all the affidavit material filed by it together with any other written
material read by its counsel on the application. Reliance was placed upon the
decision by Henry J in Sneath v Sneath® in which his Honour was apparently
prepared to proceed on the basis that the affidavits relied upon by the applicant

[2013] QSC 152.
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(10]

involved sufficient compliance with s 96(1). I regret that I cannot agree with that.
Section 96 explicitly provides that the application is to be made “upon a written
statement of facts”. Had the legislature intended that the application be supported by
an affidavit then it could have easily have said so. It is not a function of the court,
under s 96, to decide disputed questions of fact. It is unnecessary, then, for
affidavits to be produced. Kordamentha did provide a document entitled “Statement
of Facts for Application -pursuant to section 96 of the Trusts Act 1973” but it was
little more than a list of the affidavits filed on its behalf. It is not appropriate, and
not consistent with s 96, for an applicant to point a judge towards a number of
affidavits and, in effect, say “the facts are in there for you to find”.

The written outline of submissions for Kordamentha does contain some of the facts,
interspersed with submissions, upon which Kordamentha must be taken to rely.
There is also a draft statement of claim which contains allegation which can be read
as an assertion of facts. I am prepared to proceed on the basis that the written
statement of facts is contained within the outline of submissions and the draft
statement of claim because to require the parties to come back would be to delay the
matter and increase costs. Prospective applicants should not take for granted that
such leniency will always be aftforded.

The facts and arguments advanced by Kordamentha in its written submission are as
follows:

“3s The business of both LMIM atf MPF and LMIM atf AIF
was to use funds obtained from members by entering into
property investment and structured loan transactions for the
purchase and/or development of Australian real property for
the eventual benefit of members. '

6. The essence of the applicants' complaint is that at a time
when LMIM atf MPF had already entered into a particular
loan transaction on first mortgage security with a third party
the outstanding balance of which was about $3.2m, LMIM
engaged in a self dealing transaction in which it decided that
LMIM atf AIF would also lend about $1.7m into that same
transaction but on terms which entirely subordinated the
lending which had already been made by LMIM atf MPF to
the subsequent lending by LMIM atf AIF.

T The complaint of the applicants (as the new trustees of
MPF) is that at the time of the self dealing -

(a) it was neither in fact for the benefit of the members
of the MPF; -
(b) nor could it reasonably have been thought to be for
the benefit of the members of the MPF,
that LMIM atf AIF would participate in the particular loan
transaction in terms which entirely subordinated the lending
which had already been made by LMIM atf MPF to the
subsequent lending by LMIM atf’ AIF. There was a breach of
the core duty of LMIM as trustee of the MPF to perform the
trust honestly and in good faith for the benefit of the members
of the MPF.

8. By engaging in the self dealing (and as it well knew) LMIM

also placed itself in a position where -
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10.

(2)

(b)

the duties which it owed to the members of the MPF
conflicted with its interest in its capacity as the
responsible entity for AIF; and further or
alternatively

the duties which it owed to the members of the MPF
conflicted with the duties which it owed to the
members of the AIF.

Ultimately the borrower (Peregian Beach Pty Ltd) defaulted.
[LMIM exercised rights it had against the borrower under
various securities, but there was a very significant shortfall
in the return which was obtained.

(a)

(b)

(©)

In September 2013 a sum of $429,135.04 was
received by the applicants in respect of the $3.2m
lending which had been made by LMIM atf MPF but
on the other hand a sum of $1,925,729.92 was
received by PTAL as custodian for LMIM in respect
of the $1.7m loan which had been made by LMIM
alt AIF.
Presently either- )
(1) LMIM is to be regarded as owning that fund
itself (because the Custodian Agreement
provides that PTAL holds only as agent for
LMIM and PTAL must act on LMIM's
nstructions); or
(1) PTAL owns the funds and LMIM owns its
rights as against PTAL pursuant to the
custodian agreement to direct PTAL as to the
disposition of the fund.
Because by the time the monies were received the
applicants had complained of breaches of trust by
LMIM when it was acting as trustee of the MPF, the
monies received by PTAL as custodian for LMIM
were agreed to be held on trust pending the
resolution of the dispute concerning breaches of
trust.

The principal relief proposed to be claimed in the
proceeding in respect of which the applicants seek advice is

(2)

(b)

A declaration that PTAL holds the proceeds which it

received on about 10 September 2013 (i.e.

$1,925,729.92) ("the Disputed Fund") together with

any accretions on constructive trust for the plaintiffs.

An order that PTAL pay to the plaintiffs the amount

of the Fund together with any accretions which

accrue thereto.

Further or in the alterative:

(i) a declaration that LMIM holds its interest in
the Fund together with any accretions, on
constructive trust for the plaintiffs;

(11) an order that LMIM cause PTAL to pay the
amount of the Fund together with any
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(12]

[13]

[14]

[15]

[16]

[17]

accretions which accrue thereto to the
plaintiffs.”

Service of the application

Section 96(2) requires that the application be served upon “all persons interested in
the application”. I am satisfied that that requirement has been met.

MPF has over 4500 unit holders. It has been demonstrated:
(a) that it was not expedient to personally serve each of the unit holders,
and
(b) that the steps undertaken by Kordamentha, which included the
establishment of a website accessible to unit holders on which all the
relevant material was posted, were sufficient to bring these
proceedings to the attention of the unit holders.

LMIM has appeared on these proceedings and it has the obligation to protect
whatever interest the members of the AIF have in relation to the claim. LMIM did
not assert that the members of the AIF had to be served separately from it.

Costs estimate

Up to the making of this application the costs of the new trustees (Kordamentha)
and its lawyers have been approximately $316,000. The estimate of future costs,
including that of a three day trial, is put by Kordamentha at about $480,000.

LMIM submits that the costs will be substantially more and that a trial of the action
would take longer than the three days proposed by Kordamentha. LMIM submits
that a further amount of some $150,000 to $200,000 would be needed for the
purposes of analysing the cash flow.

It is, of course, appropriate to consider the estimated outlay on costs against the
possible benefit which might be obtained. Kordamentha submits that if it were
successful then it would be the recipient of an order in its favour of approximately
$1.9 million. I.MIM disputes that and says that the amount that might be recovered,
if Kordamentha was completely successtul, would be in the order of about
$500,000. Thus, if Kordamentha were to be successful then, even after recovering
costs, the amount to be distributed to unit holders would be much less than $1.9
million. Of course, if LMIM is correct then the unit holders would be worse off
because the amount recovered would be less than the costs expended and, in the
light of the submissions made, it is reasonable to conclude that LMIM might scck to
protect itself against costs by making an appropriate offer. If that were the case, then
the unit holders would be substantially worse off, even if they were successful to the
extent of $500,000.

Value of the MPF estate

The applicant estimates that the current net cash holdings of the MPI' are
approximately $4.6 million prior to future realisations and other recovery actions.
There is, therefore, sufficient to fund the claim if it proceeds and to pay any adverse
costs orders.
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(21]

[22]

(23]

[24]

{23]

[26]

[27)

10

Merits of the proposed proceeding

There are two aspects to this question. First, there is the general question of the
proposed cause of action and, secondly, the consideration of the likely return should
the applicant be successtul.

Both parties provided me with opinions from counsel. It was agreed that each of
those opinions was to remain confidential and each party agreed that the use by the
other of counsel’s opinion did not constitute a waiver of privilege.

The purpose of this application is not for the court to investigate the evidence or to
make findings or to decide whether or not an applicant will be successful. It is for
the court to determine whether or not the proceedings should be taken in the best
interests of the trust estate.

Each party addressed me on the merits and the prospects of success in the absence
of the other.

LMIM submits that there was no breach by it of its duties as trustee. It also submits
that the true profit or benefit obtained by AIF from having the first mortgage was
not the amount of money it lent to Peregian Beach Pty Ltd but simply the interest it
received. Kordamentha’s response to that argument is the submission that: LMIM
would not have been able to recover the whole amount had it not acted in breach of
its duty to MPF. LMIM obtained the benefit of being placed in a position where it
was able to recover the whole of the amount lent.

This is a complex matter and it certainly cannot be said, on the material before me
and the arguments raised, that the claim by Kordamentha is without foundation. Mr
Barlow QC, for LMIM, accepted that there was “a real issue as to whether MPF was
acting in accordance with its duties and whether it was being benefited”. He went on
to say that the major issue was that, even it there had been a breach, the applicant
was mistaken as to the relief it could obtain.

After consideration of the matters contained within counsels’ opinions, I have come
to the view that it is appropriate to make the order sought by the applicant.

There is a separate application by LMIM in which it seeks a direction that it be
entitled to defend this claim. It is appropriate, in the circumstances, to make such a
direction.

Leave to proceed — Corporations Act

Another issue which arises is with respect to the position of LMIM. As it is in
liquidation, leave is necessary to proceed against it — see s 471B Corporations Act
2001 (Cth).

A claim of the nature made by Kordamentha is outside the scope of the proof of
debt system and so leave should be granted.” In the light of the application by
LMIM to defend the matter it is appropriate that leave be granted to Kordamentha.

Ong v Lottwo Pty Lid (in liquidation) (2013) 304 ALR 651,
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[30]

(31]

11

Costs

In an application of this type the applicant/trustee’s costs are ordinarily ordered to
be paid out of the trust estate on the indemnity basis.® T will make an order of that

type.
Subsequent costs of the proceeding

The applicant also seeks an order about how its costs of the main litigation should
be dealt with.

Kordamentha seeks an order in the following terms:
“Subject to further order, the applicants’ costs and expenses
incidental to prosecuting the proceedings be paid on the indemnity
basis out of the LM Managed Performance Fund to the extent that
the costs are not paid by the respondent”.

Such a ‘pre-emptive’ order can be made. The applicant relies upon the apparent
approval by the High Court of such an order in Macedonian Orthodox Community
Church. In that case the order had been made by the trial judge after consideration
of the decision in In re Dallaway, decd.” That decision concerned an estate which
had been left equally between the 10 brothers and sisters of the deceased apart from
a legacy to the wife of one of the brothers. That brother and his wife claimed that
the deceased had orally agreed to leave them his entire estate and they sought to
enforce that claim against the executor. The nine other brothers and sisters wanted
the claim to be resisted and so the executor sought directions as to whether it should
continue to defend and to counterclaim for possession of a farm which formed part
of the estate. On the question of how the costs of the action should be borne if the
court directed the executor to continue the defence and to counterclaim, Sir Robert
McGarry V-C held that there should be an order entitling the executor to be
indemnified out of the estate for all the costs for which it might be liable. His
Lordship referred to R.S.C,, Ord. 62, r 6(2) which laid down a special rule for
anyone who litigated as, among other things, a trustee or personal representative.
The rule provided that, in so far as such a person does not recover his costs from
any other person, he is entitled to take his costs out of the fund held by him unless
the court otherwise orders. A similar rule applies under the Uniform Civil
Procedure Rules 2005. Rule 700(2) provides that a party who sues or is sued as a
trustee is. unless the court otherwise orders, entitled to have the costs of the
proceeding, that are not paid by someone else, paid out of the fund held by the
trustee. The difference in In re Dallaway was that, if the trustee’s defence was
unsuccessful, then there would be no estate from which it could be paid its costs. In
other words, his Lordship made an order which preserved the effect of the rule of
court relating to trustee’s costs in the event that there was no estate against which
the costs could be sought. That is not the case here. Kordamentha has the right
under r 700(2) to have its costs paid out of the fund held by it. There is no
suggestion that at the conclusion of any action that Kordamentha will not be able to
have recourse to the fund for its costs.

Coore v Coore [2013] QSC 196,
[1982] 1 WLR 756.
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321 [t is not appropriate in this case to make such an order.

Conclusion

33) 1 will give directions to the applicant in each application with respect to the
prosecution and defence of the proceedings in accordance with their applications. 1
require the parties to provide me with minutes of order reflecting these reasons.
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Annexure 4

Peregian Beach Pty Ltd ACN 127 412 864
and

LM Investment Management Limited ACN 077 208 461
as trustee for the LM Managed Performance Fund
(“Lender")

LM INVESTMENT MANAGEMENT LTD
Level 4,
9 Beach Road
Surfers Paradise Qld 4217

Ph: 07 5584 4500
Fax: 07 5592 2505
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THIS AGREEMENT is made on the date stipulated in Iltem 1

BETWEEN: LM Investment Management Limited ACN 077 208 461 as trustes for
the LM Managed Performance Fund ("Lender")

AND: The party described in ltern 2 ("the Barrower”)

AGREEMENT

A. The Lender has, at the Borrower's request, agreed to lend and advance to the Bomrower the

Loan Amount on the conditions, among others, that the Borrower execute this Agreement.
B. The Lender is the trustee for the Managed Performance.
THE PARTIES AGREE
1 DEFINITIONS AND INTERPRETATION
1.1 Definitions
In this Agreement, unless the context otherwise requires:
1) “Agresment” means this agreement and includes the Security.

(2) "Business Day" means a day other than Saturday, Sunday or other day on which
the Lender or trading banks generally are closed or obliged to close in Brisbane.

(3 “Consumer Credit Legislation” means the Consumer Credit Code or the earlier
Credit Acts,

4 "Date for Repayment” means that dats specified in ltem 5.

(5) "DDR Authority" means the Direct Debit Request, periodic payment authority or
periodic debt/credit authority relating fo the DDR System.

(6) "DDR System™ means any process by which the Borrower, at the request of the Lender,
authorises the deduction of instalments of principal andfor interest payable by the

Borrower to the Lender in accordance with this Agreement from the Borrower's bank
account.

(7 "Event of Default" means any of the events of default described as such in this
Agreement (including the events of default described in clause 7.1).
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(8)

©)

(10)

(11

(12)

(13)

(14)

(16)

(16)

"Facility to Security Ratio” means the maximum acceptable ratio between the
Money Secured and the GST exclusive value of the Principal Security as
determined by the Lender in its absolute discretion and expressed as a percentage
as specified in ftem 13.

“Fund” means the LM Managed Performance Fund.

"Guarantor" means jointly and severally each person described in ltem 12 and any
other person who may from time to time guarantee the payment of the Money
Secured.

“Higher Rate” means the rate of Interest stipulated in ittem 6.

"Land" means the land described as Lot 26 on Survey Plan 224073 comprised in

the reference 50780250 County Stanley, Parish Redcliffe.

(a)
(b)
(c)

“Liquidated Damages” has the meaning as defined in clause 4.10.

"Lower Rate" means the rate of interest stipulated in item 7. ¥ no rate is stipulated
the rate shall be deemed o be the same as the Higher Rate;

"Loan Amount” means that sum specified in fem 4 and includes all further
advances or re-advances, if any, under this Agreement.

"Money Secured” includes:
the Loan Amount;
all moneys deemed to be principal in arrears;

all money now or in the future owing or payable to the Lender by the
Borrower or the Security Provider either alone or jointly with another person,
whether directly or indirectly or contingently under this Agreement, a
Security, or on any other account whatsoever, and including without
[imitation all such money arising from:

(i) any guarantee, deed, indemnity, bond, account, document or other
agreement in writing including the Security;

(i) interest payable on the Money Secured including interest which has
been capitalised;

(iii) interest on any judgment entered by the Lender against the
Borrower or the Security Provider in respect of the Money Secured:;

(iv)  all costs, expenses or losses, including liquidated damages,
incurred or sustained by the Lender in relation to any failure by the
Borrower or the Security Provider to comply with the terms of the
Security; and

(V) all advances, further advances, loans, credits or financial
accommodation whether made created or given on or before the
signing hereof or that may hereafter be made created or given by
the Lender in its absolute discretion to for or on account of or at the
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(17)
(18)
(19)
(20)

(1)

(d)

(e)

(f)

expressed or implied request of the Bommrower or the Security
Provider;

postage, commissions, valuation fees, fees, costs, charges and expenses
relating to the advance hereunder and the Security, according to the usage
and course of business of the Lender or payable by the Borrower and/or
any Security Provider under any Security;

stamp duly or any other levy, financial impost or tax payable according to
law or arising out of or in connection with the Security;

all costs charges, fees and expenses incurred by the Lender in enforcing
the terms of the Security (including legal expenses on a full indemnity basis
or a solicitor and own client basis, whichever is the greater) or which in the
Lender’s opinion are payable, required or desirable for or in connection
with:

)] the drawing accepting or discounting of any bill of exchange at the
request of, or for the accommodation of, the Borrower and/or the
Security Provider under the Security;

(i) the Lender protecting its interest under the Security including all
maonseys which the Lender or any receiver or any attorney appointed
under any security may have paid or may pay in the exercise or
enforcement or attempted exercise or enforcement of any right
power or remedy conferred on the Lender by the Security;

(i)  the preparation, exacution, stamping or registration of the Security;

(iv)  full or partial release or discharge from, transfer or variation of the
Security;

V) any advice in respect of the Security;

(vi)  any breach of or default of any covenant contained or implied in the
Security; or

(vii)  the Lender making good any default by any party (other than a
default by the Lender) under the Security,

(viii)  any rights which the Lender may have under any law,

AND SHALL where the context so admits mean and include any part of the
Money Secured.

"month" means a calendar month.

"Mortgagor™ means any and every party to any Security, other than the Lender.

"person” includes a company or other incorporated body.

“Principal Security” means the Jand referred to in ltem 10. _

"Purpose” means the funding to assist with the acquisition of the Land, including to
pay the deposit (or an amount not exceeding $80,000) in respect of the SPA.
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1.2

(22)

(23)

(24)

(25)

(26)

“Receiver” means and includes receiver or receiver and manager.

"Security" means each and every document, agreement or other security provided
from time to time which secures or provides for the payment of the Money Secured
or the performance of obligations of the Security Provider in favour of the Lender,
which may be executed or provided by the Security Provider or any other pérson
(including this Agreement, those documents described in ltem 9 and any additional
security provided in accordance with clause 5.1(c)).

"Security Provider" means each and every party to or provider of the Security
including the Borrower, the Mortgagor and the Guarantor, but not including the
Lender;

"SPA™ means the sale and purchase agreement between the Borrower (as buyer)
and Stockland North Lakes Pty Ltd ACN 068 244 762 (as seller) in respect of the
Land.

"Valuer" means such person (having the appropriate qualifications, accreditation
and experience relating to properties similar to the Principal Security) appointed by
the Lender as its valuer for the purposes of this Agreement.

Interpretation

In this Agreement unless the context requires otherwise:

(1)

)

G

(4)

®)

(6)
(7
(8)

words importing:

(@)  the singular include the plural and vice versa: and

one gender shall include all other genders.

references to persons or individuals shall include corporations and partnerships and
vice versa;

references to clauses are references to clauses of this Agreement and references to
sub-clauses are references to sub-clauses of this Agreement;

references to this Agreement and any deed, agreement or instrument shall be
deemed fo include references to this Agreement or such other deed agreement or
instrument as amended, novatsd, supplemented, varied or replaced from time to
time;

references to any party to this Agreement shall include its successors or pemitted
assigns;

references to an ltem shall mean an Item in the Schedule hereto;

where there are two or more persons in a party each are bound jointly and severally:
reference to any legislation or to any section or provision thereof shall include any
statutory modification or re-enactment thereof or any statutory provision substituted

therefor and ordinances by-laws regulations and other statutory instruments issued
thereunder; and

150



1.3

1.4

1.5

2.1

2.2

9 time shall be of the essence.
Business Days
If any act to be done hereunder or any payment to be made by any party under this Agreement
shall be due to be done or paid on a day which is not a Business Day, the time and day for
such act or payment shall be by 2.00 p.m. local time in the place where the act is to be done or
the payment made on the Business Day immediately following such day.
Headings

Headings are for conveniencs of reference only and shall not affect the interpretation of this
Agreement.

Payments
Any payments required to be made by the Borrower to the Lender shall at the Lender's
discretion be deemed not to have been made until the moneys are actually received by the
Lender as cleared funds.
ADVANCE
Lender's discretion
The Lender may, in its sole discretion on the terms and conditions set out in this Agreement:
4)] lend and advance to the Barrower the Loan Amount for the Pumpose; or
2 permit the Borrower to draw down the Loan Amount by two or more draw downs
which total the Loan Amount, for the Purpose on such ferms and conditions as the
Lender may otherwise advise.
Conditions Precedent to all advances
Prior to electing whether or not to exercise its discretion under ctause 2.1 to advance the Loan
Amount or any part of it, the Borrower must first deliver fo the Lender, in a form and in

substance satisfactory to the Lender:

1)) where the Borrower or the Security Provider is a corporation, a certified copy of the
following:

(a) the certificate of registration or incorporation;

(b}  an extract of the minutes of a meeting of the board of directors which
evidences the resolutions authorising the signing and delivery of an
observance of obligations under the Security to which it is a party, and the
appointment of an authorised repressntative and such other resolutions as
may be required by the Lender;

(¢}  each instrument which evidences any other necessary corporate or other
action in connection with the Security;

2 where the Borower or the Security Provider is a trustee of any trust, a certified copy
of the following;
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(@)  the instruments creating or varying such Trust;

(b)  an extract of the minutes of a meeting of the trustee which evidences the
resolutions authorising the signing and delivery of an observance of
obligations under the Security to which it is a party, and the appointment of
an authorised representative of the Trust and such other resolutions as may
be required by the Lender; and

(c) each instrument which evidences any other necessary corporate or other
action in connection with the Security;

(3) a cerlified copy of each authorisation necessary to enter into, observe obligations
under and enforce the Security (including without limitation, the approval from the
Foreign Investment Review Board (if necessary));

(4 a certified copy of each Power of Attomey under which a person signs and delivers
the Security for the Borrower or the Security Provider and if required by the Lender,
evidence of its stamping and registration and a declaration of non revocation of such
Power of Attomey;

(5) a certified copy of any licences, leases or fenancy agreements effecting the
Security;

()] a certificate of currency of a policy (or policies) of insurance for the full insurable
value of all lots, buildings and improvements and covering such other risks (including
public liability Insurance cover for an amount of not less than $20,000,000.00, or
such other amount as the Lender may require, for each and every event or claim)
and such other Insurances as may be required by the Lender in respect of the
Security for such amount or amounts as the Lender may determine from time fo
time, noting the interests of the Lender as first morigagee:

(a)  strata insurance for the full replacement cost of buildings, common property
and machinery;

(b) key man life insurance on the lives of each Borrower, Mortgagor, Guarantor
and/or other persons as my be required by the RE.

The Bomrower and/or the Security Provider shall deliver the original policy of insurance
or altematively a certificate of cumrency of such insurance with the Lender's and RE's
interests noted thereon together with receipted proof of payment of the premium for
such insurance cover;

(7) a fully completed and executed Direct Debit Request to enable operation of the
DDR System in favour of the Lender or as otherwise directed by the Lender;

(8) a valuation on terms satisfactory to the Lender in respect of the Principal Security;

(9} this Agreement and each and every Security duly signed and delivered by the
Borrower and/for the Security Provider and such other person as may be required to
perfect the Security and, if required by the Lender, evidence of its stamping and
registration.

(10)  such financial information for each Security Provider and Guarantor as the Lender

determines, to enable the Lender to determine the financial stalus of those parties:
and.
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4.1

4.2

(1)

(12)

(13)

such other information as the Lender delermines.

Where an advance is to be used for consultancy fees, the Lender being satisfied
with the terms f the consultancy agreement;

Where an advance is to be used to complete the SPA, the Lender:

(8) receiving in form and substance satisfactory to it a morigage over the
Land and such other security as the Lender may require in its absolute
discretion; and

(b)  being satisfied in its sole discretion with its due diligence enquiries In
respect of the Land including searches, the feasibility, and such other
matters as the Lender may in its absolute discretion require.

Caonditions Precedent to first advance

The first advance of the Loan Amount {or any part) is further conditional upon:

(1)

2)

3

4

()

(6)

the first advance not exceeding $80,000 or such higher amount as the Lender may
approve in its absolute discretion:

the Lender having obtained satisfactory results from all searches and inquiries as it
considers appropriate made in respect of the credit worthiness of the Borrower and
the Security Provider;

the Lender being satisfied in its sole discretion with the terms and conditions of the
SPA;

the Lender's legal advisers having obtained safisfactory results from all searches
and inquiries made in respect of the real and/or personal property comptising the
Security; and

the Lender's legal advisers certifying to the Lender in terms satisfactory to the
Lender that it is in order for the Loan Amount o be advanced; and

the Lender having inspected the Principal Security and satisfying itself in relation to
location, local market, tenancies, state of repair and presentation and such other
issues as the Lender considers relevant.

Intentionally deleted.

REPAYMENT

The Borrower will pay to the Lender the total amount outstanding of the Money Secured on the
date stipulated in ltem 5 or such other day as the Lender may advise the Borrowerin writing.

Interest under this Agreement shall be calculated on the Money Secured or on so much thereof
as remains outstanding and upon any judgment or order in which the liability of the Borrower
under this Agreement may becomg merged at the Higher Rate in accordance with the
provisions of this clause. Such interest shall be:
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4.6

4.7

4.8

) computed from the day on which the Lender makes the first advance on account of
the Money Secured;

(2) calculated and charged on the daily outstanding balances to the Borrower's account
with the first such payment of interest being payable on the date set out in ltem 8 on
account of the Money Secured with subsequent payments being due and payable
on the days refemed to in ltem 8 whilst the Money Secured or part thereof remains
outstanding;

(3) in the event of default in payment such interest shall be added to the Money
Secured and lhereafter such capitalised interest shall bear interest at the Higher
Rate determined in accordance with this clause.

"Provided that:

) the Borrower shall on every day on which interest is payable under this Agreement
pay to the Lender interest on the Money Sacured or so much thereof as shall from

time to time remain unpaid under this Agreement at the Lower Rate; and

) all the terms, covenants and conditions contained in and implied by any Security are

duly observed and performed;

then the Lender shall accept payment of the interest calculated and charged at the Lower

Rate for every such instalment of interest payable under this Agreement.

During the term the Lender will conduct reviews of the Interest rate (the first review to be
conducted on the twelve month anniversary of the date of this deed and other reviews

regularly thereafter). Following reviews occurring, the Lender may on 30 days written notice to

the Borrower, elect fo vary the inferest rate.

If the Lender shall at any time obtain judgment for all or any of the Money Secured such
judgment shall until satlsfied bear interest at the Higher Rate.

The Borrower shall repay to the Lender interest instalments as specified in Item 8. Such
payments shall be made through the DDR System or as otherwise sfipulated by the Lender
from time to time by notice in writing to the Borrower.

The Borrawer shall establish and maintain for so long as there exists any outstanding Money
Secured a DDR Authority and execute and deliver to the Lender such documentation as the
Lender reasonably requires from time to time authorising payment under the DDR System to
such bank and bank account as nominated by the Lender from time to time.

The Borrower may at any time on giving to the Lender one month's written notice, repay the
whole or any part of the Money Secured outstanding at the expiry of such notice provided that
the Borrower's right to make such repayment, subject to clause 4.8(d), shall be conditional

upon payment by the Borrower to the Lender of the following amount(s) in addition to any other

moneys payable under this Agreement a sum equivalent to:

n one month's interest on the amount repaid then outstanding calculated at the Lower
Rate of interest; and

2 if such notice shall expire within 3 months from the date on which the Loan Amount
(or part thereof) is advanced under this Agreement, 3 months interest on the amount
repaid calculated at the Higher Rate of interest less any interest paid in accordance
with clause 4.6;
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provided always that if an Event of Default is subsisting at the time of repayment then the
Lender (in addition to all other amounts which it would be entitied to recover) will be entitled to
receive payment of an additional amount equivalent to one months interest on the amount
proposed to be repaid calculated at the Higher Rate.

The Bomower agrees with the Lender that it may not be permitted to voluntarily make greater
repayments, instalments or further payments save as expressly pemitied or required by this
Agreement but subject always 1o clause 4.8.

4.10 The Bomower agrees with the Lender that:

4.1

4,12

5.1

(1) it is a fundamental basis of this Agreement, without which the Lender would not
have advanced to the Bomower the Loan Amount, that no Event of Default is to
occur,;

2 in the event that an Event of Default does occur the Lender will suffer significant loss
and damages in that:

(@) an Event of Default will cause the Lender to suffer loss and damages by
reason of any reduction in the confidence of investors in the retumn to be
derived from the Trust;

(b) an Event of Default will cause the Lender to suffer loss and damages by
reason of any reduction in the investments made in the Trust as a
consequence thereof;

(c) an Event of Default will cause the Lender to suffer loss and damages by
reason of any perceived change in the risk profile of the Trust within the
financial markets and amongst persons responsible for advising investors
regarding the investment of funds;

(d) an Event of Default will cause the Lender to suffer loss and damages both
under this Agreement and by reference to the return to be defived from
the pool of funds and chooses in action held by the Trust;

(e) an Event of Default will cause the Lender to suffer loss and damages by
reason of any inability on the part of the Lender to re-advance monies
which are received by the Lender from the Borrower earlier than the dates
for repayment provided for by this Agreement.

In the event of an Event of Default the Borrower shall pay and the Lender shall be entitled to
an amount by way of liquidated damages.

The liquidated damages referred to in clause 4.10(c) are difficult to estimate but that an
amount equal to five percent (5%) of the Money Secured (the “Liquidated Damages”) is
agreed to be a genuine pre-estimate of the loss and damages which will be suffered by the
Lender.

SECURITY

The obligations of the Lender under this Agreement are subject to and conditional upon the
Borrower and/or the Security Provider:



5.2

5.3

5.4

(1)

2
3

11

providing the Security specified in ltem 9 in such form and containing such
provisions as are satisfactory to the Lender;

maintaining the Security for so long as any Money Secured is outstanding; and

as and when required by the Lender, causing to be entered into and executed in
favour of the Lender, any such secuiities, instruments, deeds and/or agreements in
wiiting as the Lender shall require and may immediately after the execution of such
additional security deliver to the Lender such documents together with all such other
instruments and do or cause to be done such further acts or things as may be
necessary for the additional security to be duly registered in such registry or
registries as the Lender shall require. The document or documents referred to
herein shall be prepared by the solicitors for the Lender and shall contain all such
covenants terms conditions and provisos as the Lender may require.

The Borrower acknowledges that the Security is charged with payment of the Money Secured.

All of the covenants conditions terms stipulations and provisos contained in the Security to be
observed performed and fulfilled by the Borrower and / or the Security Provider and all the
rights powers and remedies conferred upon the Lender under the Security shall with necessary
changes be read info and form part of this Agreement In the same manner as if the same were
fully set forth hereln and vice versa.

@)

(b)

(c)

If at any time the Lender determines that the Facility to Security Ratio has been
exceeded then the Lender may by notice in writing to the Borrower require the
Borrower, within seven days of the date of service of such notics either (at the option
of the Lender):

{i) to reduce the Money Secured by paying to the Lender such amount as the
Lender determines is required to restore the Facility to Security Ratio; or

(i}  to provide further or additional security to the Lender's satisfaction (“the further
security”) of such a value as would restore the Facility to Security Ratio.

the Borrower cavenants and agrees with the Lender that:

(i) for the purpose of determining the value of the Principal Security, the Borrower
will permit the Lender or any person authorised by the Lender (including
specifically the Valuer), to enter upon any property the subject of the Principal
Security at all reasonable times or upon two day's notice to inspect the state and
condition of the property for the purpose of valuing or revaluing the same; and

(i)  the Lender shall be entitied to revalue the properly, the subject of the Principal
Security, annually at the expense of the Borrewer during the term of the facility.

pending compliance by the Bormower with the terms of any notice pursuant to clause
5.4(a), the Lender shall not be required to make any further advances to the
Borrower. In the event that the Borrower does not fully comply with the terms of
any such notice then:

(i)  the Borrower shall have committed an Event of Default under this Agreement;
and

(i) the Lender shall be entitled to exercise the discretions, powers, rights and
remedies canferred on the Lender by this Agreement and/or the Security.
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The Borrower and the Lender may by mutual agreement from time to time vary the Security
for this facility by releasing all or any of the Security in whole or in part and the taking of
such further Security or the variation of any of the terms and conditions of this Agreement
as may be agreed upon by the parties.

CONTINUING SECURITY

This Agresment shall be a continuing and running security notwithstanding any settlement
of account or any other matter or thing whatsoever and shail remain in full force and effect
until the Lender shall be under no further obligation whatsoever to advance moneys under
the Security and all moneys payable by the Borrower and/or the Security Provider under the
Security have been paid or recovered in full and the Lender has executed a full release
hereof. ’

EVENTS OF DEFAULT

The Bomower shall at the option of the Lender be immediately in default without the
necessity for any notice or demand upon the occurrence of any of the following events of
default: - -

(@) the Bomower and/or the Security Provider fails or neglects to pay on the due date
for payment any part of the Money Secured , or any interest or other moneys
payable at the time and in the manner provided by this Agreement or under any
Security; or

(b) the Bormrower and/or the Security Provider fails or neglects o observe or perform
any of the covenants conditions or agreements contained in this Agreement or
any Security; or

(© where the Bormrower and/or the Security Provider is an individual, any Borrower
and/or the Security Provider:

()  becomes of unsound mind or a person who is liable to be dealt with in any
way under the law relating to mental health;

(i) commits an act of bankruptcy or assigns his/her estate for the benefit of
creditors;

(i) is presented with a petition for bankruptcy or sequestration of hisfher
respective estates; -

(M) convenes a meeting, or proposes, to enter into any amangement or
composition for the benefit of his/her creditors:

(v) has atrustee in bankruptcy appointed over any of histher property;

(vi) dies or becomes incapable of managing his/her own affairs; or

(vif) becomes bankrupt or enters into a composition, assignment or
ammangement with creditors; or

(d) where the Borrower and/or the Security Provider is a company:

()  an administrator, controller, liquidator, provisional liquidator or an inspector
of that company is appointed:

(i)  if an application or petition is presented (and is not withdrawn, struck out or
dismissed within seven (7) days of it being filed) or any order shall be made
or any effective resolution shall be passed for the winding up or dissolution

of that company;

(iiy an application shall be made to the-Court under Section 411 of the
Corporations Act 2001;

(iv) any amangement or compromise shall be approved under Part 5.1 of the
Corporations Act 2001;
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{v) aneventdescribed in section 461 of the Corporations Act 2001 occurs; or
(vi) that company appliss for, resolves to or is deregistered or struck off; or

a receiver and/or manager of any of the real or personal property of the Borrower
and/or the Security Provider shall be appointed; or

any judgment which is obtained against the Borrower and/or the Security
Provider is outstanding for more than fourteen days; or

any execution or distress is enforced or levied against any of the real or personal
properly of the Bormower and/or the Security Provider; or

the Borrower and/or the Security Provider ceases to camy on business or a
substantial part of its business; or

the Borrower and/or the Security Provider is unable to pay its debts (including any
wages and taxes in respect of its employees, group tax, superannuation levies
and other taxes and charges) as and when they fall due for payment or becomes
insolvent; or

the Borrower and/or the Security Provider in the reasonable opinion of the Lender
suffers anything whereby the property of the Bomower and/or the Security
Provider either real or personal may deteriorate or diminish or may become
deteriorated or diminished whether wholly or partly in title estate value or quantity;
or

the Borrower and/or the Security Provider shall mortgage, pledge, charge or
otherwise encumber or sell or dispose of, or attempt or contract to sell or dispose
of any of its land or property or assets without the previous consent in writing of
the Lender; or

the Borrower and/or the Security Provider erects, causes or pemmits io be erected
any building or other structure upon any land mortgaged in favour of the Lender
and forming part of any Security without first obtaining the written consent of the
Lender; or

defauit is made under any agreements other than the Security which are given by
the Borrower and/or the Security Provider in their personal capacity or in their
capacity as a trustee, or a partner of any partnership with or without any other
persan in favour of the Lender; or

in the case of the Borrower and/or the Security Provider being an incorporated
body other than a company subject to the Corporations Act an administrator is
appointed in respect of the Borrower and/or the Security Provider or any of the
property of the Borrower and/or the Security Provider or proceedings or other
steps are taken by the Borrower and/or the Security Provider or any other person
for the winding up or dissolution or suspension of the Borrower and/or the
Security Provider involving armangements with creditors of the Borrower and/for
the Security Provider; or

if the Borrower and/or the Security Provider breaches any undertaking at any
time given to the Lender or its legal advisers or if any condition imposed by the
Lender in agreeing to any matter (including any waiver) is not complied with or
fulfilled -or if any warranty or representation by the Bomower and/or the Security
Provider to the Lender prior to or subsequent to the date hereof is untrue or false;
or

if 2 change occurs in a circumstance which is warranted or taken to be warranted
under this Agreement to exist in the business assets or financial condition of the
Borrower and/or the Security Provider as the case may be which, in the
reasonable opinion of the Lender, may have a material adverse effect on the
ahility of the Borrower and/or the Security Provider to observe or perform any of
its obligations under this Agreement or any Security or on the rights of the Lender
under any Security; or
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if any other event occurs or circumstances arise which, in the reasonable opinion
of the Lender, is likely to materially or adversely affect the ability of the Borrower
and/or the Security Provider to observe and perform all or any of its obligations
under this Agreement or otherwise to comply with the terms of this Agreement or
any Security; or

if the Borrower and/or the Security Provider is a trustee, whether or not the fact is
notified to the Lender, the Bomower ceases for any reason without the prior
written consent of the Lender to be the sole trustee of any trust of which it is
trustee or without the prior written consent of the Lender pays distributes or
applies or advances any capital of such a trust or lends any amounts to any
beneficiary of the frust fund of such trust or purchase units from any unit holder of
such trust fund or breaches any terms of the trust deed of such trust; or

any other person liable for the payment of any part of the Money Secured fo the
Lender shall do or suffer any of the above; or

any Security becomes enforceable or is enforced; or

the Borrower and/or any Security Provider enters into or resolves to enter Into a
scheme, amangement or composition with, or assignment for the benefit of its
creditors generally or any class of its creditors; or

if at any time all or any material part of any provision of any Securty is
determined or ceases to have effect otherwise than as pemmitted by the
Securities ar is, or becomes void, voidable, illegal, invalid or unenforceable or of
limited force and effect or the performance of any such provision becomes illegal
or any Security Provider alleges or claims that any of the matters contained in this
clause have occurred; or

Any indebtedness of the Borrower or any Security Provider whether owing to the
Lender or any other person becomes due and payable or capable of being
declared due and payable prior to its stated maturity or the Bomower or any
Security Provider fails for whatever reason to pay any indebtedness when due or
within any applicable grace period or any mortgage, pledge, lien, chargs,
encumbrance or any security, preferential or trust interest or arrangement of any
kind granted by the Borrower or any Security Provider is enforced or becomes
capable of being enforced;

if at any time the obligations secured by the Securities do not rank ahead of all
other obligations of the Borrower and the Security Providers (other than which
under statute have priority on a winding up, liquidation, dissolution or similar
process); or

if any breach, default, amendment, termination, extension, surrender or alteration
of any kind occurs in relation to any lease or tenancy agreement relating to the
Property;

there is a change in control, shareholding or the directors of the Borrower or any
Security Provider without the prior written consent of the Lender; or

the Borrower without the prior written consent of the Lender grants any options,
sells, agrees to sell, transfers, assigns, parts with possession, leases, agrees to
lease, licences or assigns, supplements, varies, terminaies, cancels or
surrenders any interest it has in the Property; or

the Borrower defaults in the performance of an obligation under the SPA or the
seller under the SPA gives notice or is entitled ot give notice terminating the SPA,

AND a determination by the Lender that any of these events has occurred shall be final and
binding on the Borrower. The Borrower shall promptly inform the Lender in writing upon the
happening of any of the events described in this clause.

8. RIGHTS UPON DEFAULT

159



8.1

8.2

9.

9.1

15

At any time after the occurrence of an Event of Default the Lender may in the manner and
at the times the Lender in its absolute discretion deems appropriate but without any
obligation to do so:

(a) demand and require immediate repayment of the whole of the Money Secured
and recover same from the Bomower and/or the Security Provider
notwithstanding that the date for repayment thereof had not arrived;

(b) exercise any powers rights or privileges conferred by law, this Agreement, the
Security and/or any other collateral document or securities;

(c) perform any one or mare of the Borrower's obligations under this Agreement or
the Security Provider's obligations under the Security; and/or

{d) apply any moneys received by the Lender in exercising its rights under this

Agreement or for any other reason In and towards full or partial payment of any
outstanding Money Secured.

The Lender may exercise its rights under this clause notwithstanding any omission neglect
delay or waiver of the right to exercise such option and without liability for loss.

Any restriction or requirements for notice and/or the effluxion of time relating to the exercise
of the Lender's rights and default which is stipulated or required by any statute is hereby
negatived in so far as is lawful.

COSTS AND EXPENSES

The Borrower will upon the Lender's demand pay to the Lender or as directed by the
Lender all costs expenses, damages, liquidated damages, compensation and other
amounts of the nature whatsoever payable incurred, suffered or paid by the Lender in
respect of this Agreement and/or the Security including without limitation:

(@) The Lender's and/or RE’s non-refundable up front fees and outlays incidental to
the providing of this loan facility;

(b) legal costs on a full indemnity basis or on a solicitor and own client basis,
whichever is the greater;

(c) costs resulting from or on account of any default by the Barrower and/or the
Security Provider or any Event of Default;

(d) the cost of obtaining any advice reasonably required by the Lender from time to
time;

(e) the costs of the Lender registering or causing to be registered any Security (or a
copy thereof) with such government body or registrar as the Lender reasonably
requires;

(f)  the Lender's costs, fees and expenses charged as a result of any failure by the
Borrower or the Security Provider to comply with the terms of the Security.

(9) any other fees that the RE may impose from time to time in its normal course of
business; -

(h)  costs resulting from the exercise or purported or attempted exercise or of any of
the Lender's rights or powers under this Agreement and/or the Security; and

(i)  any stamp duty loan duty or other duty or financial impost including duties and
taxes on receipts or payments and any fines or penaities arising directly or
indirectly,

in raspact of the Security or any transaction contemplated thereby.
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The Borrower will pay to the Lender upon demand all other fees, charges, costs and
expenses (whether novel or not) charged ar chargeable by the Lender according to its usual
practice from time to time in respect of its financial products and administration of its loan
portfolios and as advised from time to time by the Lender to the Barrower.

If:

(a) the Borrower defaults in effecting or keeping up any insurance policy required
under this Agreement or a Security; or

(b) any insurance policy required under this Agreement or a Security becomes void
or voidable due to any cause, then

the Lender may, but without any obligation so to de and without prejudice to the Lender's
other rights and remedies under this Agreement or a Security, effect and keep up that
insurance policy at the cost of the Borrower which must on demand repay to the Lender all
premiums and other money paid or payable by the Lender in respect of that policy. Any
amount demanded by t he Lender under this clause but which remains unpaid for ten (10)
business days from the date of demand may at the discretion of the Lender be capitalised
to the Loan Amount and accrue interest In accordance with this Agreement.

BORROWER'S COVENANTS AND WARRANTIES

The Borower will pay all moneys payable and observe and perform fulfil and keep all the
covenants conditions agreements stipulations and conditions to be observed performed
fulfilled and kept by the Borrower under this Agreement and each Security.

The Borrower shall, at the request at any time and from time to time by the Lender but at
the cost of the Borrower, deliver to the Lender a certified copy of a valuation in a form
acceptable to the Lender prepared by the Valuer and addressed in favour of the Lender as
to the value of any land or property subject to any Security or any part thereof as specified
by the Lender as at the date of such valuation.

The Borrower shall permit the Lender during reasonable hours and at any time and from
time to time upon the giving of reasonable notice by the Lender o the Borrower (having
regard to the notice provisions in the Lease) to enter upon the Property and/or to enter upon
any land on which is located any property the subject of any Security to:

(@) inspect the condition of the land and/or the property;

(b) determine whether the terms of the Security are being complied with;

(c) inspect and take copies of records relafing to the Borrower and/or any
Security Provider or any property or business the subject of any Security; and

(d) exercise any other rights conferred on the Lender by the common law, equity,

this Agreement, the Security or any statute.

The Lender is authorised to debit the account(s) of the Borrower with all or part of the
Money Secured.

The Borrower hereby WARRANTS AND REPRESENTS 1o the Lender as follows:-

{a) it has power to enter into and observe its obligations under this Agreement and each
and every Sscurity to which it is a party;

(b) it has in full force and effect all- the authorisations necessary to enter into this
Agreement and each and every Security to which it s a party, observe its obligations
under them and to allow them to be enforced:
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(c) its obligations under this Agreement and each and every Security to which it is a parly
are valid and binding and are enforceable against it in accordance with their terms;

(d) this Agreement and each and every Security to which it is a party and the transactions
under them do not contravene its constituent documents or any law, regulations or
official directive or any of its obligations or undertakings to which any of its assets are
bound or cause a limitation on its powers or the powers of its directors (if a corporation)
to be excesded; and

(e} no Event of Default or event which with the giving of notice, the lapse of time or the
fulfilment of any condition would be likely to become an Event of Default, continues
unremedied.

Each of the warranties and representations contained in Clause 10.7 shall be repeated on
each day whilst any of the Money Secured remains outstanding with reference to the facts
and circumstances then subsisting, as if made on each such day.

The Borrower must take out and maintain such public risk, workers’ compensation,
business interruption, key man, relevant death or total and permanent disablement and
other liability insurances as will cover the risks of the Lender, for such amount as the Lender
may reasonably require. .

NO WAIVER

Notwithstanding any provision contained in this Agreement or any rule of law or equity to
the contrary, the granting of any time or any other indulgence by the Lender to the Security
Provider in relation to any existing or future default under any Security or this Agreement
shall not be deemed a sanction or waiver of any continuing or recurring breach nor shall the
Lender's right to exercise its rights under the Security or this Agreement at any subsequent
time be effected or diminished by the grant of time or any other indulgence.

NO SET-OFF

All payments under this Agreement shalll :

(a) be paid at such place and to such person as notified in writing by the Lender to the
Bomower, and in the absence of such nofification to the Lender at the address of the
Lender specified in this Agreement; and

(b) be paid free of any deduction or set-off whatsoever.

A receipt for any money paid under the Security of the Lender or by any manager, acting
manager, solicitor, clerk or any other person acting on behalf of the Lender shall be a
sufficient discharge of the obligation to pay such money and from seeing to the application
of that money.

NOTICES AND CONSENTS

In addition to any other method of service provided in any Security or the Property Law Act
(or such equivalent legislation in the State set out in ltem 11) any notice, consent or
demand given in relation to this Agreement shall be in writing in order to be valid and shall
be deemed to have been duly served if it is:

(a) delivered personally, or left at, or posted by pre-paid post to the address specified
in the Schedule hereto for the relevant party, or

(b) ~ sent by facsimile to the facsimile number specified in the Schedle hereto for the
relevant party, or

(c) delivered personally or left at the address specified in the Schedule at the time of
delivery,
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and shall be deemed to have been served:

in the case of posting, on the next business day after posting, or
in the case of the facsimile on receipt of a transmission report conflrming the successful transmission.

13.2

13.3

13.4

14.

14.1

15.

15.1

15.2

16.

16.1

16.2

Any nofice, consent or demand given by the Lender may be given or made in writing signed
by an officer of or solicitor for the Lender and such writing may in addition to the methods of
service contained in paragraph 13.1 be delivered personally to the Borrower or left at or
upon the usual or last known place of abode or business of the Borrower.

The Borrower or the Lender may from time fo time by nofice in writing given in accordance
with this Agreement nominate a new address and/or facsimile number for the purposes of
clause 13.1, and such new address or facsimile natice shall apply from the date of service
of such notice.

If the Borrower is more than one person service of a notice, consent or demand on any one
such person shall be deemed to be service upon all such persons imespective of whether
that notice or demand is or is not received by the intended recipients.

CERTIFICATE

A certificate in writing signed by an officer of or solicitor for the Lender certifying the amount
payable by the Borrower or stating any other act, matters or thing relating fo this Agreement
or the Security shall in the absence of manifest error be conclusive evidence of the matters
stated therein.

GOVERNING LAW

This Agreement shall be governed and construed in aceordance with the laws of the State
referred to in ltem 11 (herein called "the State").

The Borrower irrevocably submits to and accepts generally and unconditionally the non
exclusive Jurisdiction of the Couris of the capital city of the State and the Appellate Couris
of the State with respect to any legal action or proceedings which may be brought in any
way relating to this Agreement.

COLLATERAL AGREEMENT

The parties hereto agree:

(@) this Agreement is collateral to the Securities for stamp duty purposes;

(b) the Money Secured owing under this Agreement is secured by the Securily;

(c) the Security shall be read and construeéd and be enforceable as if the covenants,
conditions and provisions of this Agreement, with necessary changes, are read
into and form part of the Security; and

(d) a default under any of the Security will constitute a default of this Agreement:

and vice versa.

To the extent that there is an inconsistency between the provisions of this Agreement and
the provisions of any Security (in that there are different or conflicting obligations or
requirements in relation to the same subject matter) the provisions of this Agreement wil
prevail.
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17.  FINANCIAL RECORDS

171 The Borrower agrees at its own cost to provide to the Lender on request any financial
information, reports or records that the Lender may require at any time and from time to
time.

17.2 If the Borrower is a company, incorporated body, partnership or trust, the Borrower shall

within ninety days from the close of each financial year while this Agreement and any
Security shall continue in force, fumish the Lender with such copies of its balance sheets
and profit and loss accounts as prepared by its accountants in accordance with the
requirements of all relevant statutes and generally accepted accounting principles (and
audited if required by the Lender at is absolute discretion) and any special reports as the
Lender may request from time to time.

18. MARSHALLING

18.1 The Lender shall be under no obligation to marshal in favour of the Borrower any Security
whatsoever held by the Lender or any of the funds or assets that the Lender may be
entitled fo receive or have a claim upan and the Lender may at its absolute discretion vary
exchange renew modify release refuse fo complete or to enforce or to assign any
judgments specialiies guarantees or other securities or instruments negotiable or otherwise
held by the Lender and whether satisfied by payment or not without affecting or discharging
the liability of the Borrower hereunder.,
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TRUST

If the Borrower is enteting into this Agreement, borrowing any of the Loan Amount or is
giving or purporting to give Security over any property in its capacity of trustee of any trust
(hereinafter called "the Trust") then whether or not the Lender received notice of the Trust,
the Borrower covenants with the Lender as follows:

(a) the provisions of the Security shall extend not only to the property of which
the Borrower is the beneficial owner but all property of whatsoever nature
and kind and wheresoever situate both present and future of the Trust AND
FURTHER shall extend to all rights of indemnity which the Borrower as
trustee now or hereafter may have against the Trust and the trust fund:

{b) the Borrower has full and complete power and authority pursuant to the
Trust to enter into the Security over the trust property and the provisions of
the Trust do not purport to exclude or take away the right of indemnity of the
trustes against the Trust or the frust fund, and the Borrower will not release
such right of indemnity or commit any breach of trust or be a party to any
other action which might prejudice such right of indemnity;

(c) anything in any deed of trust or settlement or other document containing the
terms of the Trust the Borrower shall be and at all times remain personally
liable to the Lender for the performancs of all covenants on the part of the
Borrower herein contalned;

(d) the execution of these presents is and shall be deemed fo be for the benefit of
both the Trust and/or one or more of the beneficiaries thereof:

©) during the currency of this Agreement or of any Security the Bomower will not
without the consent in writing of the Lender cause pemit or suffer to happsn any
of the following events: :

(viii) the removal replacement or retirement of the Bormower as sole trustee
of the Trust;

(it any alteration to or variation of the terms of the Trust;

(tit) any advancement or distribution of capital of the Trust;

(iv) any resettlement of the trust property; or

(v (should the Trust be a unit trust) any transfer of any units of the Trust.

The Borrower further covenants with the Lender that in the event that the Borrower shall be
guilty of any breach of trust in respect of the Trust ar shall cease to be the sole trustee of
the Trust or otherwise suffer removal replacement or retirement as trustee of the Trust or in
the event that there should be any breach of the covenants contained in clause 19.1 hereof
then immediately upon any such events the Borrower will be deemed to have committed an
Event of Default under this Agreement and the Money Secured shall at the option of the
Lender (notwithstanding anything herein contained) immediately become due and payable
and all the rights powers and privileges of the Lender exercisable on default of the Bomower
or otherwise shall immediately become enforceable without the necessity for any demand
or notice (and notwithstanding any delay or previous waiver of the provisions of this clause
by the Lender).
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ADVANCES AND RE-ADVANCES

At any time and from time to time the Lender may at its absolule discretion, and at the
request of the Bomower advance and/or re-advance the Loan Amount or part thereof
provided that in no case shall the moneys so advanced or re-advanced exceed the Loan
Amount and the Borrower andfor Security Provider shall not bs in breach or default under
this Agreement or any Security. Prior to doing so, the parties hereto will agree upon:

(a) the date (if any) by which the moneys so advanced or re-advanced must be
repaid; and

(b) the terms and conditions upon which the moneys are to be so advanced or re-
advanced; and

(o) any fees to be paid to the Lender in consideration of it advancing or re-advancing

such moneys.

ASSIGNMENT

The Lender may assign or otherwise dispose of or deal with its rights under this Agresment
and/or the Security. The Lender may disclose to a potential assignee or any other person
who is considering or entering into contractual relations with the Lender in connection with
this Agreement and/or the Security. all information about the Bomower, any related
document and any related party to any Security and the transactions contemplated thereby
as the Lender considers appropriate.

The Borrower shall not, without the Lenders prior written consent, assign or otherwise
dispose of or attempt to deal with its rights this Agreement or any Security.

CONSUMER CREDIT LEGISLATION NOT APPLICABLE

Notwithstanding any provision to the contrary this Agreement shall be construed so as not
to secure payment of any moneys or the performance of any obligations by any Security
Provider under or in respect of any contract or mortgage to which the Consumer Credit
Legislation applies.

The Bormower warrants fo the Lender that the Loan Amount which is o be provided to the
Borrower by the Lender is to be used wholly or predominantly for business or investment
purposes.

SEVERABILITY

Should any provision of this Agreement prove to be prohibited or unenforceable in any
jurisdiction then, as to that jurisdiction, it shall be ineffeciive to the extent only of such
prohibition or unenforceability without invalidating the remaining provisions of this
Agreement or affecting the validity or enforceabllity of such provisions in any other
jurisdiction.

POWER OF ATTORNEY

Appointment of Attorney
The Borrower irrevocably appoints the Lender its attorney with the right:

(a) atany lime to:
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(i) do everything which in the attomey's reasonable opinion is necessary or
expedient to enable the exercise of any right of the Lender in relation to this
Agreement and the Secuirity;

{i1) complete this Agreement and any Security provided by the Bormower,; and

(iii) appoint substitutes and otherwise delegate its powers (including this power of
delegation); and

(b) after any Event of Default has occurred to do everything that the Borower may
lawfully authorise an agent fo do in relation to this Agreement and under any
Seaurity.

General

(a) Any attomey may exercise ils rights notwithstanding that the exercise of the right
constitutes a confiict of interest or duty;

(b) The Borrower will from time to time and at all times ratify any exercise of a right
by an attomey;

(¢) This power of attomey is granted fo secure compliance by the Borrower with its

obligations to the Lender under this Agreement and the Security and any
proprietary interest of the Lender under any Security;

(d) The Borrower indemnifies and will keep indemnified any attomey against any
liability, loss, cost, expense or damage arising from the lawful exercise of any
right by the attomey under this power of attormey; and

(e) This power of attoney is granted for valuable consideration (the receipt of which
Is hereby acknowledged), as and by way of security for the payment of the
Money Secured, the Bomower's obligations under this Agreement and any
Security and is deemed irevocabls.

INDEMNITY

The Borrower hersby indemnifies the Lender and shall keep the Lender indemnified from
and against any expense, loss, loss of profit, damage (including liquidated damages) or
liability which the Lender may suffer or incur as a consequence of any prepayment, the
occurrence of any Event of Default or otherwise in connection with this Agreement, the
Security and/or any other collateral documents or securities.

Without prejudice to the generality of clause 25.1, clause 25.1 shall extend to any loss
(including loss of profit) premium, penalty or expense which may be incurred in terminating
or varying contractual amangements entered into by the Lender or in repaying deposits
obfained or maintained as security or in redeploying or reinvesting the moneys repaid and
is In addition to any other monies payable under clause 3.8.

The Borrower acknowledges that the amount of loss and loss of profit may be determined
by reference to a pool of funds or other matters as distinct from a specific borrowing by or a
specific contract of the Lender made to fund the advance(s) under this Agreement.

Each indemnity in this Agreement is a continuing obligation, separate and independent from
the other obligations of the Borrower and survives termination of this Agreement. It is not
necessary for the Lender to incur expenses or make payment before enforcing a right of
indemnity conferred by this Agreement.
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26. GENERAL

26.1 Nothing hereby contained shall merge extinguish, discharge, postpone, lessen or otherwise
prejudicially affect any other Security held from time to time by the Lender or any right of
remedy conferred on the Lender, nor shall any other Security held by the Lender in any way
prejudicially affect the powers and provisions contained or implied in this Agrsement.

262 This Agreement and the Security embody the entire agreement between the parties in
relation to the advance under this Agreement and supersede all prior negotiations,
agreements, amangements and understanding with respect to such advance. n pariicular,
the Borrower and the Lender agree that this Agreement and the Security supersede any
letter of offer or loan facility proposal relating to the advance and in the event of any
inconsistency between the terms and conditions of this Agreement and Security and any
letter of offer or loan facility proposal then, the terms of this Agreement and the Security
shall prevail and in the further event of any inconsistency between the terms and conditions
of this Agreement on one hand and any Security on the other then the terms of thls
Agresment shall prevail.

26.3 The Borrower acknowledges that it has had an opportunity of taking independent legal and
financial advice from either the Borrower's own legal adviser and/or accountant with respect
to this Agreement, the Security and the Bomower confirms and agrees that it does not
execute this Agreement, or the Security as a result of or by reason of any promise,
representation, statement or information of any kind or nature given or offered to the
Borrower by or on behalf of the Lender, the Lender's legal advisers or any other petson,
other than as expressly set out In this Agreement.

26.4 The Lender may in its absolute discretion pay such commission, fees or other remuneration,
to any adviser, broker, agent or other person as the Lender sees fit in relation fo any
advance under this Agreement and the Borrower consents and agrees to same. The
Bomower acknowledges and agrees that any adviser, broker, agent or other person who
introduced the Borrower to the Lender or the Lender's legal advisers are not and were not
at any stage an agent for the Lender and do not have any authority to bind the Lender or to
vary the terms of the proposed loan facility.

265 If any Security Provider should provide, permit or become aware of an encumbrance of any
type which affects the Security or the property the subject of the Securily, the Borrower shall
ensure that the Security Provider obtains a priority agreement between the Lender and the
beneficiary of such encumbrance on terms and conditions satisfactory to the Lender in its
absolute discretion. The obligation contained in this clause shall apply notwithstanding that
the Lender may have nofice of such encumbrance.

27.  APPLICATION OF MONEY

27.1 The Lender shall have an absolute discretion (without the need to communicate its election
lo anyone) to apply at any time any payment received by it in reduction of such part of the
Money Secured as it shall elect. Any surplus money received by the Lender shall not bear
interest, and the Lender’s liability to account for the surplus money may be discharged in full

by:

(a) the Lender depositing it to the credit of an account in the name of the Borrower in
any bank the Lender thinks fit:

(b) the Lender crediting it to an account in its books in the name of the person to
whom it is payable; or

(©) by the Lender paying it into court.
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In applying any moneys toward satisfaction of the Money Secured, the Borrower shall be
credited only with so much of those moneys as are actually received by the Lender and
such credit is to date from the time of such receipt. This provision shall apply
notwithstanding that in exercising any power of sale under the Security, the Lender may
have transferred any property the subject of the Security (in whole or in part) and taken any
form of encumbrance to secure the unpaid balance of purchase money. If the Lender takes
any mortgage, promissory note, bill of exchange or other security in payment of or to secure
the payment of any purchase moneys on sale of any chattels secured by the Security by
the Lender, no amount representative of such security shall be credited in or towards
payment of the Money Secured until all moneys payable under or the proceeds from such
security is received by the Lender in cash.

If the Lender receives money in connection with this Agreement when part of the Money
Secured is contingently owing or falls within paragraph (f) of the definition of "Money
Secured®, then the Lender may deposit in any financial institution thought fit by the Lender
an amount not exceeding that part in an interest-bearing deposit account on terms which
the Lender thinks fit with any person until that part becomes actually payable or no longer
falls within the definition of "Money Secured". At that time the Lender may retain for its own
account the amount which is then actually payable to it. The balance is to be paid in
accordance with clause 27.1.

GOODS AND SERVICES TAX

Without limitation to any other obligations under this agreement, the borrower will pay on demand the
cost of any Goods and Services Tax (GST) incurred in relation to any supply under this agreement
and the Lender may increase the amount of any payments due under the agreement o include the
payment of such GST use.

29.

29.1

29.2

29.3

LIMIT OF LIABILITY

Lender

The Lender enters into this Agreement and each other Security, and the other parties to
this Agreement acknowledge that they are aware that the Lender enters into this
Agreement and each other Security, only in its capacity as custodian of the Fund pursuant
to the Fund Trust Deed and in no other capacity and the other parties to this Agreement are
aware of the limited scope of the Lender's obligations and powers under the Fund Trust
Deed.

Liability Limited

A liability arising under or in connection with this Agreement and each Security is limited to
and can be enforced agalnst the Lender only to the extent to which it can be satisfied out of
the property of the Fund out of which the Lender is actually indemnified for the liability. This
limitation of the Lender’s liability applies despite any other provision of this Agreement or
any other Security and extends to all liabilities and obligations of the Lender in any way
connected with any representation, warranty, conduct, omission, deed or transaction related
to this Agreement and each other Security.

No Right fo Appoint or Prove
The parties to this Agreement other than the Lender may not sue the Lender personally or

seek the appoiniment of a fiquidator, administrator, receiver or similar person to the Lender
or prove in any liquidation, administration or arrangement of, or affecting, the Lender.
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Limit of Liability Not to Apply

The provisions of this clause 31 do not apply to any obligation or liability of the Lender to the
extent that it is not satisfied because under the Fund's Constitution, the Fund Trust Deed, or
by operation of law there is a reduction in the extent of the Lender's indemnification out of
the assets of the Fund, as a result of the Lender’s fraud, negligence or witful default,

Inconsistency with the Fund Trust Deed

Any failure by the Lender to perform an obligation which it determines is either inconsistent
with or beyond its powers and obligations under the Fund Trust Deed will not amount to a
breach of or a default under this Agreement. the Lenders determination as to whether an
obligation otherwise imposed upon it under this Agreement is inconsistent with or beyond
the scope of its obligations and powers under the Fund Trust Deed is final and binding on
all Parties.

Future Limitations

PTAL is not obliged to do or refrain from doing anything under this Agreement (including
incur any liability) unless the Lender's liability is limited in the manner satisfactory to the
Lender in its absolute discretion.

Agents
No attomey, agent, receiver or receiver and manager appointed in accordance with this
Agreement and each other Security or otherwise has authority to act on behalf of the
Lender in a way which exposes the Lender to any personal liability and no act or omission
of any such person will be considered fraud, negligence or wilful default of the Lender for
the purpose of clause 29 (d).

Failure by the Lender

A failure by the Lender to comply with, or a breach by the Lender of any of its obligations
under this Agreement will not be considered to be fraud, negligence or wilful default by the
Lender if the relevant failure or breach:

(@) arose as a result of a breach by a person other than the Lender where the
performance of the action (the non-performance of which gave rise to such breach)is a
precondition to the Lender performing the said obligation; or

(b) was in accordance with a lawful court order or direction or otherwise required by law.

Override Provision

All of the terms, clauses and conditions of this Agreement are subject to this clause 29.

SPECIAL COVENANTS AND CONDITIONS

The special covenants and conditions (if any) contained in Item 14 form part of this
Agreement.
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SCHEDULE
tem 1 Date of Agreement Q\Q*\'\r\ June 2010
tem 2 Borrower
Peregian Beach Pty Ltd ACN 127 412 864
10 Glenside Street, Balgowlah Heights, New South Wales, 2093
Facsimile No: (02) 9986 1681
ltem 3 Lender
LM Investment Management Limited as trustee for the LM Managed Parformance
Fund
C/-, Level 4, 9 Beach Road, Surfers Paradise Qld 4217
Facsimile No: 07 5592 2505
Item 4 LLoan Amount:
Six Million dollars ($6,000,000)
tem5  Date for Repayment: 40 calendar months from the date of the first advance of the
Loan Amount.
ltem6  Higher Rate: 29% par annum
ltem7  Lower Rate: 25% per annum
ltem8  Payments:
(a) Interest Instalments commencing on the 18" day of the month (or such other date as

(b)

nominated by the Lender to the Borrower in writing) immediately following the date on which
the Loan Amount (or part thereof) is first advanced under this Agreement and thereafter on
the 15" day of each calendar month in each succeeding month until the total of all the
Money Secured is repaid. Pro-rata instalments for any broken periods will be calculated by
the Lender and payable by the Borrower as directed by the Lender.

The interest payable at the time of each monthly instalment shall be calculated on the total
of moneys advanced as at that date at the Higher rate. Should the circumstances set outin
clause 4.3 be present then, the Lender will accept instalments calculated on the total of
moneys advanced as at that date at the Lower rate.

171



27

ltem9 Security:
First registered Deed of Charge intended to be executed on or about date of this
Agreement by the Borrower as mortgagor in favour of the Lender as mortgagee over all the
properly, assets and undertaking of the Bomower of whatsoever nature and kind and
wheresoever situated, present and future.
First registered Deed of Charge executed on the same date as this Agreement by Glenside
Group (Qld) Pty Ltd ACN 144 620 093 as mortgagor in favour of the Lender as morigagee
over all the property, assets and undertaking of Glenside Group (Qld) Pty Ltd of whatsoever
nature and kind and wheresoever situated, present and future.
Guarantee Indemnity by each Guarantor and supporied by fixed and floating charges and
land mortgages over all of the assets (present and future) of each corporate Guarantor.
ltem 10  Principal Security:
Fixed and floating charge dated on or about the date of this Agreement by the Borrower as
mortgagor securing all of its assets both present and future including its interest in the SPA
and any money payable by the seller to the Borrower under or in respect of the SPA.
ltem11 Governing Law: Queensland
ltem 12 Guarantor:
David Richard Hawes
Glenside Group (QId) Pty Ltd ACN 144 620 093
Lot 111 Pty Ltd ACN 106 102 055
Green Square Property Development Corporation Pty Ltd ACN 104 248 053
kem 13 Facility to Security Ratio:
Not Applicable.
ltem 14 Special Covenants:
Not Applicable
EXECUTED as an Agreement.

SIGNED SEALED AND DELIVERED )
by David Richard Hawes (as

guarantor) in the presence of:

Signatu;ent.)f Witness

DAVID ANTHONY LOBBEZOO

Solicitor/J

cieneeensSOLICETOR v eever e
ustice of the Peace
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EXECUTED by Peregian Beach Pty
Ltd in accordance with section 127 of
the Comporations Act 2001 (Cth):

....................................................

Print full name

EXECUTED by Glenside Group (Qld)
Pty Ltd in accordance with section 127
of the Corporations Act 2001 (Cth):

Director/Secretary - Signature
Prntfull name
EXECUTED by Lot 111 Pfy Ltd in

accordance with section 127 of the
Corporations Act 2001 (Cth):

Birector/-é;;rétary - S"ié;nature

Print full name

EXECUTED by Green Square
Property Development Corporation
Pty Ltd in accordance with section 127
of the Comporations Act 2001 (Cth):
Director/Secretary - Signature

Print full name

7/

Director — Signature

..... O, ew....

Print full name

y 7

Director — Signature

o . gre.... .

Print full name

7

Director — Signature

Print full name

PO&vs vz

Print full name
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EXECUTED by LM INVESTMENT
MANAGEMENT LIMITED ACN 077
208 461 in accordance with section
127 of the Corporations Act 2001
(Cth):

Diractor - Signature

RSA mplee, EH{CC‘-‘

)
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Annexure 5

THIS CONTRACT is made on the Coniract Date

BETWEEN

STOCKLAND NORTH LAKES PTY LTD ABN 99 068 244 762 of 2 Lakefisld Drive, North Lakes,
Queensland 4509

("Vendor")

AND

PEREGIAN BEACH PTY LTD ABN 22 127 412 864 AS- T ﬁé/

of Suite 202, 164A Mona Vale Road, St Ives, New South Wales 2075

("Purchassr”)

RECITALS

A. The Vendor is the registered owner of the Land,

B. The Vendor has agreed to sell and the Purchéser has agreed to buy the Land for the Purchase
Price in accordance with the conditions of this Contract.

OPERATIVE PROVISIONS

1 DEFINITIONS AND INTERPRETATION
141 In this Contract, unless inconsistent with the context or subject matter:

"Agent” inciudes auctionser;

"Building Works" includes carrying out on the Land any warks relating to the
construction, installation, alteration, renovation or repair of any - ‘

° aerials

" air conditioning units

. driveway or carpark

° building

. external fittings

° external flood lights or spotlights
o external sign or hoarding
° fences

° Landscaping Works

o other structure of any kind
® paving

] retaining wall;

° satellite dishes or aerials
. solar heaters

® solar panels

. swimming pool

"Business Day" means a day (other than a Salurday, Sunday or public holiday) on
which banks are open for business in the city or town listed in Iter Q;

“Buy Back Expiry Date” means the date which Is fifteen (15) years from the Date for
Completion;

“Buy Back Price” means the current market value of the Land at the time of: -
1.1.1 the offer by the Purchaser under clause 40.2; or

1.1.2 the Vendor exercising its rights under clause 58.
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The current market value of the Land is to be as: -
1.1.3 agreed by the parties; or failing agreement within seven (7) days

1.1.4  determined by-a valuer agreed between the parties; or failing agreement on the
valuer within seven (7) days

1.1.5 determined by a valuer appointed by the president (at that tims) of the Australian
Land Institute. .

The valuer's costs must be borne equally by the Vendor and Purchaser;

“Claim or Cialms” means any claims, demands or causes of action (whether based in
contract, equity, tort or statute), losses, liabilities, costs, compensation, damages or
expenses;

"Council” means the Moreton Bay Regional Council;

"Date for Completion” means the date stated in Item P or such other date as may be
agreed in writing by the parties or fixed pursuant to the conditions of this Contract:

"DCP" means the Mango Hill Infrastructure Development Contrel Plan No 14 gazetted on
27 November 1998;

"Deposit” means the sum stated in ltem N;
“Deposit Holder” means the parson named in ltem G;

“Drawings” means the documents approved by the Vendor in accordance with clause
34;

"Encumbrances” includes but is not limited to encumbrances which are not registered
and an encumbrance created or arising under or by virtue of a statute;

"Financial Institution"” means bank, building society or credit union;

“Infrastructure Agreements” means agresments betwesn the Vendor, the principal
developer, the Council and the State of Queensland as required by Clause 12.2 of the
DCP;

“ITAA™ means the /ncome Tax Assessment Act 1936 and the Income Tax Assessment
Act 1997,

"Item" means an ifem of particulars in the tems Schedule;
"Land" means the Land described in lfemn H;

“Landscaping Works” means all landscaping including the turfing of any footpath
adjoining the Land;

"North Lakes" means the master planned community envisaged in the Pine Rivers Shire
Council Mango Hill Infrastructure Development Control Plan gazetted on 27 November
1998 (DCP);

“Object” includes delay settlement, make or assert a Claim, withhold or require a
retention of all or part of the Purchase Price or terminate or rescind this Contract;

"Plan of Subdivislon" means the Plan in Annexure 1;
“Precinct Plan” means a Precinct Plan made under Section 2 of the DCP;

"Purchase Price” means the sum stated in ltem M;
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"Purchaser” means the party named in ltem E;
"Sector Plan” means a Sector Plan made under Section 2 of the DCP;

"Solicitor” means a solicitor currently entitled to practice in Australia whether acting as
principal or agent;

“SPA™ means the Sustainable Planning Act 2008

“Taxable Supply” has the meaning given to that term by the GST law;
"Tax Invoice™ means a tax invoice under the GST law;

"Vendor" means the person named in ltem C;

"Vendor's Agent” means the person named in Item B;

1.2 Unless the contrary is shown, this Contract is to be taken to have been formed on the
Contract Date.
1.3 Any reference in this Contract to a statute includes:

1.3.1 any statute amending, consolidating or replacing the statuts; ot

1.3.2  Orders in Council, proclamations, regulations, rules, by-laws and ordinances
made under the statute.

1.4 In this Contract, unless inconsistent with the context or subject matter, where the term
“ltem" is used in conjunction with a particular letter of the alphabet, it is a referance to the
ltem set opposite the letter referred to.

1.5 Any defined terms used In any part of this Contract have the same meaning when used in
any other part of this Contract.

1.8 This Contract is to be governed by the laws of Quesnsiand.

1.7 Headings have been included for ease of reference and guidance and this Contract Is to

be construed without reference to them.

1.8 The terms used in this Contract and defined in the DCP have, unless this Contract
requires otherwise, the same meaning as defined in the DCP.

AGREEMENT TO SELL

The Vendor agrees to sefl and the Purchaser agrees to buy the Land subject to the conditions of
this Contract for the Purchase Price.

DEPOSIT

3.1 The Deposit must be paid by the Purchaser to the Deposit Holder on the date of
execution of this Contract.

3.2 if the Purchaser:
3.21  fails to pay the Deposit as provided in clause 3.1:
3.22  pays the Deposit by cheque which is postdated; or
3.23  pays the Deposit by cheque which is not honoured on presentation,

then, the Purchaser will be in substantial breach of this Contract and the Vendor may:
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3.2.4  affirm this Contract and exercise the rights expressed in clause 12.2; or
3.25  terminate this Contract and exercise the rights expressed in clause 12.3.

The rights and powers conferred by clause 3.2 are in addition to any other rights the

3.3
Vendor may have at law or in equity.

34 The Deposit must be retained by the Depasit Holder until completion or earlier
termination of this Gontract and then the Deposit Holder must pay the Deposit to the
person entitled to it.

4 COMPLETION AND POSSESSION

The balance of the Purchase Price must be paid on the Date for Completion in exchange for:

4.1

4.2

‘4.3

44

4.5

vacant possession of the Land;

a properly executed tranlsfer for the Land In favour of the Purchaser capable of immediate
registration (after stamping) in the appropriate office free from Encumbrances (other than
those set out in ltem L) but subject 1o the conditions of this Contract;

any declaration required, by the Duties Act 2001, to be furnished to procure the stamping
af the transter (if not already delivered to the Purchaser); '

such other instruments or declarations as are required by law to be signed by the Vendor
to procure the stamping and/or registration of the transfer;

except as otherwise provided in this Contract, any instrument of title for the Land required
1o register the transfer.

INVESTMENT OF DEPOSIT

5.1

5.2

53

5.4

515

5.6

5.7

If either party directs the Deposit Holder by nofice in writing to invest the Deposit then
(where the Deposit Holder is lawfully able) the Deposit Holder must invest the Deposit
with any Financial Institution permitted by law for the investment of trust money until the

Date for Complation.

Il this Contract is completed, all Interest accruing on the investment of the Deposit must
be paid to the Vendor and Purchaser in equal shares. 1If this Confract Is not completed
for any reason, the Interest accruing on the Deposit must be paid to the party entitled 1o
the Deposit upon termination of this Contract,

The Deposit and any accrued interest is invested at the risk of the party to whom the
Deposit and accrued interest is ultimately payable and the Deposit Holder is not liable for
any loss suffered by the parties in consequence of an investment under clause 5.1.

To facilitate invesiment of the Deposit, each party must notify its tax file number to the
Deposit Holder within four (4) Business Days following the date of this Contract.

Tha parties authorise the Deposit Holder to prepare and lodge any taxation return
necessary in respect of the Deposit and interest and to pay any tax assessed out of the
Deposil and interest and indemnify the Deposit Holder against any taxation assessed in

respact of the interest.

The Vendor and the Purchaser are fo be taken to be presently entitled in equal shares fo
any interest accrued for the purposes of the ITAA.

The Deposit Holder is not obligad to acsount to the Vendar or the Purchaser uniil maturity
of the investment of the deposit under this clause. In calculating the amount of interest
for distribution purposes under this clause, bank debits tax and any other charges and
expenses must first be deducted before any apportionment or payment is made.
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NO REQUISITIONS
6.1 The Purchaser is not entitled to deliver to the Vendor requisitions or inquiries on or to the
Vendor's title to the Land.
6.2 The Vendor states that, except as disclosed In this Contract each of the following
statements is accurate at the time the Vendor executes thls Contract;
6.2.1  the Vendor has free and unqualified capacity and power to contract and to
complete this Contract;
6.22  the Vendor is not under any legal disability which affects the Vendor's capacity
to contract and to complete this Gontract; and
6.3 The Vendor states that, except as disclosed in this Contract, each of the following
statements will be accurate at the Date for.Completion:
6.3.1  there is no current litigation by any person claiming an estate or interest in the
Land;
6.3.2  no order has been made under Part 11 of the Property Land Law Act 1974
which ‘would operate as a charge on the Land;
6.3.3  there is no order of a Court or other competent authority afiecting the ability of
the Vendor to complete this Contract;
6.3.4  no nolice has been issued by a competent authority or proceedings instituted in
a Court pursuant to any statute whereby the interest of the Vendor in the Land
may be rendered liable 1o forfeiture to the Crown;
6.3.5  the Vendor is not in liquldation;
6.3.6 no action has been taken by or against the Vendor which could lead io the
winding up of the Vendor;
6.3.7  the Vendor is not under official management;
6.3.8  an administrator, controller or managing controller has not been appointed to the
Vendor or in respect of the whole or any part of the Land; and
6.3.9  acompromise or arangement has not been proposed between the Vendor and
its members or creditors nor agreed to by the members or creditors nor
sanctioned by a Court; and
6.3.10 the Vendor is the registered owner of the Land.

6.4 If a statement contained in either clause 6.2 or clause 6.3 is not accurate then the
Purchaser may terminate this Contract by notice In writing to the Vendor.

6.5 If this Contract is terminated under clause 6.4, the Deposit and other moneys pald under
this Contract must be refunded to the Purchaser by the Deposit Holder. The Purchaser
will have no claim against the Vendor arlsing out of such termination.

6.6 If requested by the Purchaser, the Vendor within fourteen (14} days of such request must:

6.6.1  produce to the Purchaser all unregistered documents relating to the Land and
full and proper particulars of those dealings; and

6.6.2  deliver to the Purchaser photocopies of the documents of dealings (if the
dealings-are in writing) certifiad by the Vendor or the Vendor's solicitor as being
true copies. T T -
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7 ERRORS AND MISDESCRIPTIONS

Any mistake, errar or omission in the description or particulars of the Land {whether material or
immaterial) will not annul the sale nor be the subject of a claim for compensation by the Purchaser.

8 SURVEY AND INSPECTION

8.1

8.2

The Purchaser must satisfy itself as to the boundaries of the Land and for that purpose
the Purchaser may conduct an identification survey of the Land.

The Vendor gives no warranty and makes no representation that any improvements
purporting to be on the Land are wholly on the Land or that buildings or improvements on
adjoining Land do not encroach on the Land. Despile the result of any identification
survey, this sale is declared to be subject to any encroachments which may exIst and any
encroachment (whether of a matertal or substantial nature or otherwise) will not annul the
sale. No objection, requisition or claim for compensation may be made by the Purchaser
about an encroachment.

9 EXECUTION AND PRODUCTION OF DOCUMENTS

9.1

9.2

9.3

94
9.5

9.6

Subject fo compliance by the Purchaser with the Purchaser's obligations under this
Contract the Vendor must do all acts and execute all documents necessary for the
purpose of completing the sale and ensuring the Purchaser oblains a good and valid title
to the Land but all docunents required by clause 4.2 and 4.3 must be prepared by and at
the expense of the Purchaser and delivered to the Vendor within a reasonable time prior
1o the Date for Completion.

After exacution of the transfer, if requesied by the Furchaser and upon payment of the
usual production fee by the Purchaser, the Vendor must cause the transier together with
the declaration referred to in clause 4 to be tendered to the Office of State Revenue for

stamping.

If ant Instrument of tille Is required to register a transfer of the Land and the Instrument of
title relating to the Land also relates to other Land, the Vendor is not obliged to deliver it
to the Purchaser but must entsr into reasonable covenants with the Purchaser for

production of the instrument of titfe.

If the instrument of title is partially cancelled the Vendor is not obliged to produce a
separate instrument of title on completlon.

)t either clause 9.3 or clause 9.4 applies, the Purchaser must bear the cost of any new
instrument of title relating to the Land.

The Vendor is not obliged to apply for a Certificate of Title for the Land.

10 INTEREST ON LATE PAYMENTS

10.1

10.2

Without derogaling from the strict effect of clauses 12 and 23 if any money (including the
Deposit) payable under this Contract is not paid when due this money is to bear interest
from the due date for payment to the date of payment, both inclusive, at the rate stated in
ltem O per annum simple Interest which interest must be -paid with the balance of the

Purchase Price.

A judgment for money will likewise bear interest from the date of judgment to the date of
payment, both inclusive.

11 DIVIDING FENCES

11.1

Despite anything in the' Dividing Fences Act 1953 to the contrary, the Vendor is not bound
to contribute to the consfruction of any dividing fence between the Land and any
adjoining Land owned by the Vendor.
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The Vendor states that at the date of this Cantract there are no outstanding notices,
orders or agreements with respect to the construction or repair of a dividing fence
between the Land and any adjoining Land under the Dividing Fences Act 1953 or

otherwise.

A notiqe, order or agreement about the construction or repair of a dividing fence between
the Land and any adjoining Land, received, given or made after the date of this Contract
must be complied with by the Purchaser.

Immediately upon receipt of a notice or order or the making of an agreement in
accordance with clause 11.3, The Vendor must give to the Purchaser a copy of the notice,
order or agreement.

12 PURCHASER'S DEFAULT
121 I the Purchaser:
12.1.1 fails to pay the balance of the Purchase Price as provided in clause 4; or
12.1.2 fails to comply with a condition of this Contract;
then the Vendor may:
12.1.3  affirm this Contract; or
12.1.4 terminate this Contract.
12.2 If the Vendor affirms this Contract under clause 3.2, clause 12.1 or clause 40.8.1, the
Vendor may:
12.2.1 sue the Purchaser for damages for breach or for specific performance and
" damages in addition to or instead of damages for breach; and
12.2.2 recover from the Purchaser as a liquidated debt the Deposit or any part of it
which the Purchaser has failed to pay.
12.3 If the Vendor terminates this Contract pursuant to clause 3.2 or clause 12.1, the Vendor
may elect {o:
12.3.1 declare the Deposit {or so much of It as has been paid) forfeited and/or sue the
Purchaser for breach; or
12.3.2 declare the Deposit (or so much of it as has been paid) forfeited and/or resell the
Land and if the resale is completed within two (2) years from the date of
termination any deficiency and any expense arising from resale will be
recoverable by the Vendor from the Purchaser as liquidated damages;
and in either case the Vendar may recover from the Purchaser as a liquidated debt the
Deposit or any part of it which has not been paid by the Purchaser,
124 The rights and powers conferred upon he Vendor by this clause 12 are in addition to any
other right or power which the Vendor may have at law or in equity.
13 PARTICULARS OF ADJUSTABLE ITEMS

131

13.2

Within a reasonable time afier written request by the Purchaser prior to the Date for
Completion, the Vendor must deliver to the Purchaser a written statement of all rates,
taxes, outgoings, rents and profits not capable of discovery by search or inquiry in any
office of public record or pursuant to the provisions of any statute in respect of the Land.

If the Vendor becomes aware of any information at any time after delivering a statement
the effect of which is or may be to render the statement untrue in a material respect the
Vendor must immediately disclose that information 1o the Purchaser by nolice in wriling.
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The Vendor warrants that every such statement will be true at the Date for Complstion.

14 ADJUSTMENTS

14.1

14.2

14.3

144

14.5

The Vendor must pay or discharge all rates, iaxes (Including Land Tax) and other
outgoings (except Insurance premiums on insurances effected by the Purchaser) with
respect to the Land up to and including the date of possession.

The Purchaser must pay or. discharge afl rates, taxes (including Land Tax) and other

outgoings with respect to the Land from the date of possession.

Except for water charges based on the quantity of water used all rates, taxes and
outgoings must be apportioned:

14.3.17  In the case of those paid by the Vendor, on the amount actually paid;

14.3.2 in the case of those levied but unpaid, on the amount payable taking into
account any discount for early payment;

14.3.8 in the case of those not levied but the amount can be asceriained by advice
from the relevant rating and taxing authority, on the amount advised by the
relevant rating and taxing authority taking into account any discount far early
payment; and

14.3.4 in the case of those nat levied and not ascertainable from the relevant rating and
taxing authority and where a separaio assessment was issued for the Land for
the assessment period immediately prlor to the date of possession, on the
amount payable in that separate assessment taking into account any discount

for early payment.

Any rates in the nature of water rates and which are not determined by reference to water
usage are to be apportioned in accordance with clause 14.3. Any water charges based
on the quantity of water used are to be adjusted as follows;

14.4.1 the Purchaser, at the expense of the Purchaser, must read the water meter
installed on the Land no more than five (5) days and no less than three (3) days
prior 1o the date of possession, and must inform the Vendor-of the results of the
water meter reading;

14.4.2 the deemed water usage in litres for the whole of the current rating period for

waler charges (“the deemed water usage”) must be calculated as the amount
which is directly proportionate- to the water usage between the date of
commengement of the current rating period for water charges and the date of
the water meter reading referred to in clause 14.4.1 (no allowance being made

for seasonal or other factors);

14.4.3 the llkely assessment of water charges for the deemed water usage is to be
calculated by using the method and rates then being used by the Coungil ("the
likely assessment");

14.4.4  the likely assessment is to then be apportioned.

Land Tax is to be apportioned on the basis of the Land Tax paid or payable on the L.and
by the Vendor.
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14.6 If at the date of pessession there is not a separate unimproved value of the Land in efiect
under the Valuation of Land Act 1944, the Land Tax is to be apportioned in accordance
with the formula:

AxB where:
c
A. is the Land Tax assessed or assessable an the parcel of which the Land forms
part:
B. Is the area of the Land; and
C. is the area of ithe parcel.

14.7 Despite Land Tax may not have been paid for the year current at the date of possession
{or any prior year) and despite the Office of State Revenue specifying, in writing, to the
Purchaser it would be prudent to hold a sum of money until a final clearance issues for
that year:

14.7.1 the Purchaser must not require payment of Land Tax by the Vendor prior to
completion;

14.7.2 the Purchaser must not require any retention from the Purchase Price; and
14.7.3 the Purchaser must not raise or make any objection,

but this clause 14.7 is subjact to any appointment of agent made by the Office of State
Revenue. ’

14.8 The Vendor must pay or cause to be paid all assessments for Land Tax with respect to
the Land for the period up to and Including the date of possession. The Vendor must
indemnify the Purchaser with respect to any failure by the Vendor to pay those
assessments. Land Tax Is to be treated as paid by the Vendor at the Date for

Completion,
15 LIABILITY OF PURCHASER

The Land is to be at the risk of the Purchaser from the date of this Contract. The Vendor whilst
contfinuing in possession raust use the Land with reasonable care, but the Vendor is not
responsible for any damage or deterioratlon to the Land occurring after the Contract Date. No
compensation will be payable for any damage or deterioration. Despite the provisions of this clause
the Vendar may develop the Land as required to satisfy its obligations under this Contract.

16 ACCESS

16.1 The Vendor licenses the Purchaser, its servanis, agents, workmen and consultants
bearing the written authority of the Purchaser to enter upon the Land at any time after the
date of this Contract for the purpose of conducting any inspection, tests {including soil
tests, measurement surveys or other inspections} and for all purposes incidental io the
preparation or prosecuiion of any application by the Purchaser to the Council or other
relevant authority in connection with the Land whether contemplated by this Contract or
not. Those persons enter the Land at the risk of the Purchaser. |n exercising its rights
under this Clause, the Purchaser must cause minimal interference to the Vendor and
must reinstate the Land if the entry ar tests cause any damage or disturbance to the Land
or any improvements,

16.2 The Purchaser:-
16.2.1 releases the Vendor from, and agreesthe Vendor is not liable for any; and

16.2.2 indemnifies the Vendor from and against alt:
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claims, losses, damages, cosis and expenses for or in respect of:-
16.2.3 death of or any injury to any person; or
16.2.4 any loss or damage to the Land or any path or road adjoining the Land;

arising from or in connection with the Purchaser, its servants, agents, workmen and
servants entering the Land.

17 NOTICES

17.1 Any valid notice or order issued prior 10 the Date for Completion under any statute or by
the Council or Court necessitating the doing of work or expenditure of money on or in
relation to, the Land or any path or road adjoining the Land (other than those the specific
responsibility of the Purchaser under this Coniract) must be complied with by the Vendor
who must indemnify the Purchaser in respect of it.

17.2 Any valid notice or order whether issued after the Date for Completion under any statute
or by the Council ar Gourt necessitating' the doing of work or expenditure of maney on or
in relation to, the Land or any path or road adjoining the Land (whsther addressed or
directed to the Vendor or the Purchaser) (other than those the specilic responsibility of
the Vendor under thls Confract) must be complied with by the Purchaser who must
indemnify the Vendor in respect of it

18 LAND ADVERSELY AFFECTED/STATE OF LAND

18.1 The existing and proposed water supply, sewerage and drainage, electriclty, telephone
and other installations and services (on and in the vicinity of the Land) are shown on the

Plan of Subdivision in Annexure 1.
18.2 The Purchaser:-

18.2.1 Is purchasing the Land subject to the existing and proposed water supply,
sewerage and drainage, electricity, lelephone and other installations and
services (if any) shown on the Plan of Subdivision in Annexure 1; and

18.2.2 must (except as otherwise set out in this Contract) at its cost construct any other
water supply, sewerage and drainage, gas, electricity, telephone and other
installations and services required by the Purchaser;

18.2.3 acknowledges only electricity and telephone conduits will be provided to the
Land and the Purchaser must at its cost arrange for the connection of electricity
and telsphone services to the Land.

18.3 The Purchaser must not make any objection or make any requisition or claim for
compensation: :

18.3.1 in respecl of the:-

(a) nature, locatlon or avallablity (If the services are provided in
approximately the locatlon shown on the Plan of Subdivision); or

(b) non-availabllity (if the services are not shown on the Plan of
Subdivision);

of any service;

18.3.2 whether or not the Land is subject to or has the benefit of any rights or
easements In respect of any service or mains, pipes or connections therefore;

18.3.3 inrespect of any defects in installations and services;
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18.5
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18.3.4  if any underground or surface stormwater drain passes through or over the Land
or should any manhole or vent be on the Land.

In any of these events the Purchaser must not terminate this Cantract and must not
delay completion or refuse to complete or withhold any part of the Purchase Price or
make any claim against the Vendor, :

The Purchaser acknowledges and agrees:-

18.4.1  that the Land is purchased in an “as is where is” condition subject to all faults
and defects whether or not they are apparent: ’

184.2 thal the Purchaser does not rely on any representations, warranties or
information provided or statements about the Land made by or on behalf of the
Vendor, the Vendor's agent or thelr respective employees or agents, other than
as set out in this Contract; and

18.4.3 that the Purchaser has not been induced io enter into this Contract by any
representation, warraniy or information provided by ihe Vendor, the Vendor's
agent or their respective employees or agents, other than as set out in this
Contract.

The Purchaser represents and warrants that:-

18.5.1 the Purchaser has obtained its own independent professional advice on the
nature of the Land and fts permitted uses and the Purchaser's rights and
ohligations under this Contract {including, but not limited to the matters referred
toin clause 18.5.3); and

18.5.2  the Purchaser has relied entirely on its own independent investigations and
enquiries about the Land in entering into this Contract.

18.5.3 the Purchaser has, prior to the date of this Coniract, carried out extensive and
comprehensive investigations in relation to the Land and has satisfied itself in
relation to the following matters:

(@) the viability, profitability, condition, state of repair or suitability of the
Land for any use or purpose;

(b) the terms of any planning approvals relating to the Land;

(c) the state of repair of any improvements comprising the Land;

(d) whether any improvements erected on the Land comply with the terms
of any act, ordinance or regulation or requirement of any Authority;

(e} access to the Land,;

V)] whether the Land is affected by a proposal of an Authority for the

realignment, widening, resiting or altering of the level or direction of
any road abutling the Land;

(9) whether there is current in respect of the whole or part of the Land, a
notice to treat or a notice of intention to resume issued by an
Authority;

(h) services to and passing through, over or under the Lang;

0] the lawfulness of the existing use of the Land and the potential for its

future development;
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) whether the Land, or any part thereof Is or has been contaminated or
complies with or will at completion comply with all laws concerning or
relating to the environment, and

(k) the existence or otherwise of mecessary consents, approvals and
licences from Authorities relating fo the Land, including compliance
with any such approvals or licences.

18.6 Except as otherwise specifically provided in this Contract;

18.6.1  the Vendor gives no warranty whaisoever in relation to the matters referred to in
this clause; and

18.6.2 the Purchaser will nal be entitled to Object because of any of the matters
referrad to in this clause.

18.7 Without limitation to the foregoing the Purchaser acknowledges no representation or
warranty is made or given by the Vendor (or anyone on the Vendor's behalf) as to the
.current state .of the Land (including the presence or otherwise of any hazardous
substance, waste, contaminated soil or other contaminated matter - within the meaning of

the Environmental Protection Act 1994) or any past use of the Land.

NO WARRANTY ON PRESENT USE

20

No warranty Is implied that the use of the Land as described in ftem H is permissible under any
town planning scheme and no compensation is payable if the particulars stated in ftem H are not
correct. No warranty Is given about the purposes for which the Land may be used.

COSTS

21

The parties must pay their own costs of and incidental to the sale and purchase but all duiy on this
Contract and any duty in respect of the conveyance by the Vendor to the Purchaser must be paid
by the Purchaser and if not paid by the Purchaser may be paid by the Vendar and recovered from

the Purchaser as a liquidated debt.

MERGER

22

Despite completion and despite the registration of 1he transfer in favour of the Purchaser any
general or special condition (or any part or parts thereof) to which effect is not given by completion
or registration and which is capable of taking effect at or after completion or registration remains in
full force and effect, :

TIME AND PLACE FOR COMPLETION

22.1 Completion must be effected at the time and place as agreed by the parties. The time for
completion must be belween the hours of 9.00am and 5.00pm on the Date for
Completion. Despite any agreement by the parties as to a specific time for completion
the provisions of clause 23 do not apply in respect of that fime. In the absence of
agreement as to place, completion must be effected at the office of the solicitor for the
Vendor in Brisbane or at the office of the Vandor's mortgagee.

22.2 If the Date for Completion falls on a Saiurday, a Sunday or a public holiday In Brisbane
then unless [tem P expressly designates the date a Saturday or Sunday or by the name
of the public holiday, completion is to be effected:

22.2.1 on another day agreed by the parties; or

22.2.2 in default of agreement on the Business Day next following the Date for
Completion.
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23 TIME OF THE ESSENCE

Except as otherwise providad in this Contract time is of the essence of the Gontract.

24 NOTICES, COMMUNICATIONS, AUTHORITY, DIRECTIONS, ETC.

244

24.2

24.3

24.4

245

24.86

24.7

24.8

Any document and any notice in writing or other written communication required or
desired to be given by one party to the other may be:

24.1.1  given by the solicitor for that party;
24.1.2 given o the ather parly's solicitor;
2413 signed by the solicitor for that party.

Any document, nolice or other communication is 1o be taken to have been given by one
pariy to the other if;

24.2.1 delivered to the other party or the other party's solicitor personaily;
2422 leftfor the other party at that party's address for notices;

24.23 posted tothe other party by pre-paid mail in an envelope addressed to that party
at that party’s address for notices; )

24.2.4 Ieft for the other party's solicitor at the usual or last known place of business of
that solicitor;

24,25 posted fo the other party's solicltor by pre-paid mail in an envelope addressed to
that solicitor at the usual or last known place of business of that solicitor.

For the purposes of this clause 24, a party's address for notices in the case of the Vendor
is the address specified In ltem D and in the case of the Purchaser the address specifiod

in tem E,

Any document, notlce or other communication sent by post is to be taken to have been
given at the time when by the ordinary course of post it would have been delivered.

Any copy of a document, notice In writing or other communication required or desired to
be given by one party to the other may be given by transmitting a facsimile copy of it via
the telephone network to the address for service of 1he other party or to the usual or last
known place of business of that party's solicitor and is to be taken 1o have bean given
(unless the contrary is shown) upon ihe date and at the time contained in any
transmission confirmation report which contains the identification code of the person 1o
whom it was intended to be fransmitted and which indicates that the transmission was
recelved without error.

If a document or a copy of a document or a notice in writing or other written
communication is given after 5.00 pm on any Business Day and before 9.00am on the
next following Business Day by a parly or a parly’s solicitor and its receipt s not
acknowledged by the other party or that party's solicitor during that period, it is to be
taken to have been given at 9.00am on that next following Business Day. ‘

As between the parties, a document or a copy of a document and a notice in writing or
other written communication given by a party's solicitors given with the authority of that

party.

Any money payable by the Purchaser or the Deposit Holder to the Vendor must be paid
to the Vendor or as the Vendor's solicitars direct in writing.
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25 FINANCE

This Contract Is not subject to the Purchaser obtaining finance.

20 FOREIGN INTERESTS

The Purchaser warnrants that:-

26.1

26.2

the Purchaser is not a “foreign person” within the meaning of Section 21A of the Foreign
Acquisitions & Takeover Act 1975 as the meaning of that expression is intended by the
operation of Section 4(6) of that Act; and

the Purchaser Is not a “person to whom this secfion applies” within the meaning of that
expression in Section 26A of the Foreign Acquislilons and Takeovers Act 1975 as that
section is affected by Section §A of that Act.

27 APPORTIONMENT OF PURCHASE PRICE

The purchase price is o be apportioned wholly to Land.

28 CONFIDENTIALITY AND PUBLIC ANNOUNCEMENTS

28.1

28.2

28.3

28.4

The Purchaser agrees that the matters set out in this Contract including the commercial

terms of this Contract, and the arrangements between the Purchaser and the Vendor and
any information relaling o the negotiations relating to this Contract (Gonfidential
Information) are strictly confidential.

The Purchaser must not disclose that it has entered into this Contract or the contents or
terms of this Contract or any Confidential Information to any third party without the prior
written consent of the Vendor, other than:

28.2.1 1o the Purchaser's auditors, legal advisors, accountants, consultants, financial
advisors, financiers and financlers’ legal advisors, and then only to the extent
necessary and on the condition that person is obliged to keep the Confidential
Information confidential; or

2822 as méy be required by any applicable law or the rules or requirements of a
regulatory body (including a stock exchange).

The Purchaser musi use iis best endeavours and must ensure that any person over
whom it has conlrol, use their besl endeavours to prevent the unauthorised access to,
use or disclosure of the Confidential Information.

The Purchaser may not make any public announcement or press release relating to the
negotiations of the parties or the existence or subject matter of this Gontract without the
prior written consent of the Vendor, such consent not to be unreasonably withheld or

delayed.

29 NO NOMINEE, AGENCY OR TRANSFER BY DIRECTION

29.1

29.2

29.3

This Contract or any part of it is not to be assigned by the Purchaser.

The Purchaser may not require or divect a transfer of the Land in favour of any person
(including but not limited to the Purchaser’s transferee, assignee or nominee).

The Purchaser declares that it is purchasing the Land on its own behalf as Principal and
not as an agent for a third party.

a0 WHOLE AGREEMENT

This Contract constitutes the whole of the agreement and understanding between the Vendor and
the Purchaser about the Land. The Purchaser acknowledges it has made its own inquiries and has
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not relied upon any representation by the Vendor, the Vendor's solicitor or the Vendor's agent or
any servant or agent of the Vendor or any other person inducing the Purchaser to enter into this
Contract other than as expressly set out in this Contract. Representations, warranties and
agreements not expressly cantained in this Contract are not binding upon any party as conditions,

warranties or otherwise.

CONDITIONS PRECEDENT TO COMPLETION

32

31.1 Completion of this Contract is subject to and conditional upon:-

31.1.1  the Registrar within the meaning of the Land Sales Act 1984 granting to the
Vendor an exemption from compliance with Sections 8, 9, 10 and 10A of that
Act by that day which is three (3) months after the Contract Date;

31.1.2 the approval by the Council of an amendment to the Sector Plan to enable 100
dwelling units/ha on terms acceptable o the Vendor by that day which is six (6)
months after the Contract Date;

31.1.3 the Purchaser obtaining a development permit from the Council for 2 maienal
change of use to pemmit the use of the Land for apartments (maximum 100
dwelling units/ha) and shop < 300m2 GFA on terms which are satisfactory to
the Purchaser acting reasonably within four (4) months alter the lodgement of
the application in accordance with clause 36.2;

31.1.4 the registration in the Department of Environment and Resource Management of
the Plan of Subdivision by 30 June 2011.

31.2 if the conditions precedent are' not satisfied by the dates stated either party may
terminate this Contract by notice in writing to the other and in that event, this Contract will
be at an end and the deposit money must be refunded to the Purchaser and neither party
will have any further claim against the other.

31.3 The notice referred to in clause 31.2 may only be given by a party who is not at the time
of the giving of that notice in default under this Contract. If a noiice is given by a party in
default, that notice will be null, void and of no effect,

314 If completion of this Contract is effected despite that one or more of the conditions

precedent have not been satisfied, the Vendor and the Purchaser are to be taken to have
waived their respective rights of and incidental to the unsatisfied conditions precedent
unless there is a separate Contract in writing to the contrary completed and executed by
the parties priar to completion.

LAND SALES ACT

33

32.1 In order to give effect to clause 31.1.1 the Vendor must at its cost within thirty (30) days
after the Contract Date apply to the Registrar within the meaning of the Land Salses Act
1884 for exemption of this Gontract from compliance with Sections 8, 9, 10 and 10A of
the Act pursuant to Section 19 of it.

32.2 The Vendor and the Purchaser must provide all information that is required by the
Registrar when requested. ;

APPROVAL OF AMENDMENT TO SECTOR PLAN

33.1 The Vendor must lodge the application {o amend the Sector Plan to enable 100 dwelling
units/ha with Council far approval and resolve the requirement for open space in respect
of the development of the Land with Coungil.

33.2 The Purchaser acknowledges the Sector Plan is the code of development for the Land

and that applications_for development approval must be made by it and approved by - _

Council before use and development of the Land for "apartments (maximum 100 dweliing
units/ha)" may lawiully commence.
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34 DRAWINGS

34.1

34.2

The Purchaser must before lodging a development application in respect of the Land or
obtaining the Vendor's consent in accordance with clauses 36 or 37 and in any event
within twenty one (21) days of the Contract Date deliver to the Vendor (for its approval)
architectural site plans, elevations, cross sections, external finishes schedule, proposed
finished levels and landscaping plan for the Purchaser's propased development of the

Land.

Within fourteen (14) days of receiving the documents referred fo in clause 34.1, the
Vendor must notify the Purchaser whether or not it approves the documents (with or

without conditions).

The Purchaser acknowledges the drawings for its proposed development of the Land
must address the Vendor's design intent for the Land which Is as follows:-

“Development of this lot is to include a high quality building that reflects
the character of the North Lakes Town Gentre. The development must
achieve the planning and development intent for the Town Centre Frame
land use elemment as outlined in the Mango Hill Infrastructure
Development Control Plan, - :

The development must address street frontages.
These requirements will be delailed during the formulation of the
necessary planning documents which require consideration and approval

by the Council. The requirements and the design will include, but are not
limited to: .

s Vertical and horizontal articulation;
e Awnings;

e Depth;

¢ Shade;

e Streetscape appeal,

* Quality and mature landscaping;

e Signage; and

» Appropriate materials and colours.”

35 REGCONFIGURATION

35.1

352

35.3

The Vendor must at its cost immediately after the approval of the Sector Plan apply to the
Council for a development permit for the reconfiguration in accordance with the Plan of
Subdivision and following approval on conditions acceptable to the Vendor apply as soon
as reasonably possible for development approval for operational works to give effect to

the reconfiguration approval.

The Vendor must at its cost satisfy all conditions of Council's approval of the Plan of
Subdivision other than those which apply to the use of the Land for "apartments
{maximum 100 dwelling vnits/ha)" or referred to in clauss 35.3 which must be satisfied by

the Purchaser at its cost.

For the avoidance of doubt the Vendor must at its cost construct roads and provide
services 1o the boundary of the Land as shown on the Plan of Subdivision. The Vendor
must also satisfy Council requirements for park provision (from land outside the boundary
of the Land), park enhancement works and contributions to park equipment. The
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Purchaser must on the Date for Completion pay to the Vendor the monetary equivalent
(based on the rates current at the Date for Completion) of contributions palid / applied
credits used by the Vendor for headworks (water and sewerage) and bulk water supply
charge based on the EP/ET set out in clause 41.2. The cost of providing roads, water,
sewerage, elecltricity, gas, drainage, telecommunications and other services within the
Land are to be borne by the Purchaser. These costs ars in addition to the Purchase

Price.
38 APPROVAL OF APPLICATION FOR MATERIAL CHANGE OF USE
36.1 Prior to the Purchaser (at its cost) making application 1o the Courcil for its approval as

referred to in clause 31.1.3, the Purchaser must obiain the written approval of the Vendor
1o the application. The Vendor's approval may not be unreasonably withheld but may be
given subjecl to any conditions which are necessary or desirable to ensure the proposed
davelopment complies with the law and any conditions imposed as part of the approval
for the subdivision of the Land.

36.2 The Purchaser must within three (8) months of receiving written notice from the Vendor of
the approval of the amendment to the Sector Plan make application to the Council for a
development permit for a material change of use to permit the use of the Land for
apartments (maximum 100 dwelling units/ha) and shop < 300m2 GFA which application
complies with the law and the Purchaser must do all things necessary to ensure the
application s assessed promptly by Council. If the Purchaser fails to lodge the
application within the time referred to then clause 31.1.3 is taken to be satisfied.

36.3 The Purchaser must:-
36.3.1  diligently pursue the applicallon;

36.3.2 provide a response (within a maximum period of thiy (30) days) fo any
information request for the application.

36.4 The Purchaser must not:-

36.4.1  once the application has been lodged change or withdraw the application or any
part of the applicatlon;

3642 allow the application to lapse;

36.4.3 agree to extend or take any action to stop or suspend any time period under
IDAS or elsewhere under SPA in respect of the application;

36.4.4 make representations o the assessment manager about a matter stated in any
decision notice In respect of the application;

36.4.5 file an appeal in the court in respect of the application or an approval;

withaut the prior written consent of the Yendor which shall not be unreasonably withheld.
36.5 If this Contract is terminated (for whatever reason):-

36.5.1  the Vendor:-

(a) will be entitled to the benefit of the application and the Purchaser
assigns the application to the Vendor and appoints the Vendor as its
agent and attorney for the purpose of finalising the application; and

(b) may take whatever action it wishes in relation fo the application and
any approval (including cancellation of the approval) and the

Purchaser consents to this action;

36.5.2  and at the date of termination the Purchaser is a party to proceedings (including
but not limited to an appeal in the Planning and Environment Court) involving
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the application or any approval, the Purchaser must (if requesied by the

Vendor):-

(a) provide the Vendor with all asslstance required by the Vendor to have
the Vendor substituted for the Purchaser as -a party to the
proceedings; or

(b} withdraw from (or discontinue) the proceedings.

The Purchaser:-

36.5.3 must provide any assistance required by the Vendor in satisfying this clause;
and

36.5.4 warrants that il holds all rights necessary to enter into this clause and the
Purchaser indemnifies and must keep indemnified the Vendor for any loss
whatsoever which the Vendor may suffer as a result of the Purchaser breaching
this warranty. ’

The Purchaser acknowledges that the development permit for a material change of use it
obtains from the Council must be consistent with the relevant Council Codes and agraes
that any condition imposed by the Council which is conslstent with the relevant Council
Codes will be deemed to be satisfactory to the Purchaser.

The Purchaser must not (without the Vendor's prior written consent) change the design
appraved by the Vendor under this clause.

37 APPROVAL OF BUILDING WORKS

374

37.2

37.3

37.4

375

37.6

The Purchaser must obtain the written approval of the Vendor (which can be given with or
without conditions) prior to commencing any Building Works.

Prior to commencing any Building Works and prior to making an application to the
Council or other relevant authority {including a private certifier) for approval for such
Building Works, the Purchaser must first submit to the Vendor plans and spacfifications of
the proposed Building Works and such other information as may be required by the
Vendor to enable it to consider giving its approval.

The Purchaser must not submit any plans of Building Works to the Council or other
relevant authorlty (including a private certifier) for its approval prior to obtaining the
approval of the Vendor.

The Purchaser must after recelpt of the Vendor’s written approval of the Building Works,
and before commencing construction of the Bullding Works obtain at its own expense all
necessary approvals and clearances from the Council (or a private certifier) and all other
relavant authorities for the Building Works.

No approval granted by the Vendor will constitute any agreement or representation as to
the adequacy, suitabllity or fitness of any plans of Building Works or to the siting of the
Building Works or ‘that the relevant State or Local Government or other competent
authority (including a private certifier) wili grant its approval, and ihe Purchaser
acknowledges the Purchaser will not place any rgliance on such approval.

The Vendor will not act unreasonably or capriciously in refusing any application or
imposing terms and conditions under this clause. The refusal of any application or the
imposition of terms and conditions will not be unreasonable nor capricious if a registered
architect certifies the proposed Building Works do not conform with the building controls
In the Sector Plan or the Drawings, or they are undesirable by reason of the effect they
would or might have upon the appearance, health or amenity of the neighbourhood or
any part of it. The registered architect is 1o be appoinied by agreement between lhe
Vendor and the Purchaser but failing agreement will be a registered architect appointed
by the Presidenl for the iime being of The Royal Australian Institute of Architects

(Queensland Chaptery}.
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37.7 The Purchaser must not construct or undertake any Building Works other than Building
Works approved from time to time by the Vendor pursuant to this clause.

37.8 All Building Works must be carried out strictly in accordance with the Vendor's approval
under this clause.

37.9 This clause ceases 1o have effect when the last building comprising the Purchaser's
development of the Land is constructed.

38 CONSENT TO DEVELOPMENT APPLICATION
The Vendor must when requested by the Purchaser consent to a development application to
authorise a material change of use, operational works or building works for the Land provided the
applications are in accordance with clause 36.1, the Sector Plan, Council's local laws and policies
and the Drawings and in the case of:-
38.1 a development application 1o authorise a material change of use the Purchaser has
complied with clause 36; and
38.2 Building Works the Purchaser has complied with clause 37.
39 DEVELOPMENT BY PURCHASER
The Putchaser must:-
39.1 develop and use the Land for apartments (maximum 100 dwelling units/ha) for a period of
fifleen (15} years from thé Date for Completion; and
39.2 not develop the Land or permit the Land 1o be used for a school or private hospital.
40 RIGHT OF FIRST REFUSAL
40.1 The covenant In this clause shall continue until:-

40.1.1 the last Building Works (approved by the Vendor) comprising the Purchasar's
development on the Land have been completed; or

40.1.2 the time provided In clause 48.2.2 has elapsed;

whichever is the sooner.

40.2 During such perlod, the Purchaser must nol sell, transfer or dispose (or agree to sell,
transfer or dispose) of the Land (or any part of the Land) without first offering to sell it to
the Vendor for the Buy Back Price by delivering to It a contract (in duplicate} in the form
then usually used for the conveyance of commercial land in Queensland providing:-

40.2.1  for completion within thirty (30) days but providing for no deposit and not subject
to finance; and

40.2.2 an obligation for the Purchaser to pay (at settlement) all costs of and incidental
to the preparation, stamping and registration of the coniract and the transfer of
the Land including but noi limited to all duty and registration fees and the
Vendor's legal fees (on a solicitor and own client basis);

signed by the Purchaser (“the Offer"}.

40.3 The Offer shall remain open for acceptance by the Vendor for a period of twenty-gight
(28) days after and not including the date of receipt by the Vendor of the contract referred

to in the preceding subclause.

40.4 The Vendor may accept the Offer by executing the contract and returning one copy to the
Purchaser.
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[f the Vendar does not accept the Offer within the time provided, the Purchaser may
subject always to clause 50, during the six (6) months following the date of lapse of the
Offer, sell the Land to any persons on such terms and conditions as the Purchaser thinks

fit.

It a period of six (6) months has elapsed since the date on which the Purchaser’s last
Offer to the Vendor lapsed, and the Purchaser again wishes to sell the Land, then the
Purchaser must first offer it again to the Vendar, and the provisions of the preceding

subclauses of this clause shall apply.

This clause daes not apply in the case of a transfer of the Land to the person entitled on
the death of the Purchaser (if the Purchaser is a natural person). -

If prior to completion, the Purchaser agrees to sell, transfer or dispose of the Land in
contravention of clause 40, then the Purchaser will be in substantial breach of this
Contract and the Vendeor may:- -

40.8.1 affirm this Contract and exercise the rights expressed in clause 12.2; or

40.8.2 terminate this Contract and exercise the rights expressed in clause 12.3.

41 DEVELOPMENT POPULATION

41,1

41.2

41.3

The Purchaser acknowledges that the Infrastructure Agreement (between the principal
develaper and the Council) requires the Sector Plan to estimate the number-of equivalent
tenements (ET) for water and equivalent population (EP) for sewerage for which provision
is to be made in the seclor and requires the allocation of numbers of ET and EP fo each
lot in a plan of subdivision and that Gouncil in approving development for a lot must not
issue a permit which will create a demand for water or sewerage greater than the ET and
EP assigried unless 10 do so will not adversely Impact minimum standards and the
principal developer under the Infrastructure Agreement will not be prevented from
servicing the total ET and EP for the DCF area.

The Vendor has allocated (or will allocate):-
4121 35ETand 168 EP to the Land; and

4122 sufiicient ET and EP to the Land to enable development of a shop < 300m2 GFA
on the Land.

The Purchaser undertakes nol 1o develop or use the Land for a purpose which generales
a dernand for services in excess of lhose ET and EP allocated to the Land by the Vendor.

42 FINAL BOUNDARIES

421

42.2

The Vendor and Purchaser each acknowledge that the linear dimensions, surface
contours and il levels of the Land as shown on the Plan of Subdivision in Annexure 1

may vary.
If:

4221 the variation in the linear dimensions reduces or increases the area of the Land
by more than 2% from the area shown in ltem H of the Jtems Schedule; or

4222 the varation in the surface contours or fill levels is more than 1m,

the Purchaser may terminate this Contract in which cass the Deposit will be refunded in
full, however if =~

4223 the variation in the linear dimensions reduces or increases the area of the Land
by 2% or less from the area shown in ltem H of the items Schedule; or

4224 the variation in the surface contours or fill levels is 1m or less,
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the Purchaser must naot raise objection to, claim compensation for, or refuse to settle.

43 PURCHASE PRICE

431

The parties acknowledge that the area of the Land as shown in the Plan of Subdivision is
an approximation only. The Land will be surveyed and the final area of the Land advised
when a Plan of Subdivision in registrable form creating the Land is prepared and
registered.

43.2 The Purchase Price payable by the Purchaser will be calculated as follows:
Purchase Price= A x $340.00
where A equals the area of the Land in m? shown on the Plan of Subdivision creating the
Land registered with the Department of Environment and Resource Management.
44 ADVERTISING SIGNS

441 The Purchaser agrees not 1o erect signs or adverlising devices on the Land or on any
buildings constructed on the Land without first obtaining the consent in writing of the
Vendor which consent must not be unreasonably withheld if the sign and advertising
device complies with the provisions of the Sector Plan and the Drawings. ’

44.2 The Purchaser must only erect signs or advertising devices on the Land strictly in
accordance with an approval by the Vendor pursuant to this clause.

45 GOODS & SERVICES TAX

45.1 In this clause 45:

4511  words and expressions which are not defined in this Contract but which have a
defined meaning in GST Law have the same meaning as in the GST Law;

45.1.2 GST Law has the meaning given to that expression in the A New Tax System
(Goods and Services Tax) Act 1999; and

45.1.8 GST Act means A New Tax System (Goods and Services Tax) Act 1999.

45.2 Unless otherwise expressly stéted. all prices or other sums payable or consideration 10
be provided under this Contract are exclusive of GST.

453 If GST is payable by a supplier or by the representative member for a GST group of
which the supplier is a member, on any supply made under or in connection with this
Coniract, the recipient will pay 1o the supplier an amount equal to the GST payable on
the supply.

454 Subject io clause 45.5, the recipient will pay the amount referred to in clause 45.3 in
addition to and at the same time and in the same manner that the consideration for the
supply, or the first part of the consideration for the supply as appropriate, is to be
provided under thls Contract.

455 The parties agree thai {o the extent permitled by law, the Land will be supplied by the
Seller under the margin scheme as set out In Division 75 of the GST Act.

456 Except where the margin scheme applies, if any part of the consideration to be provided

by the recipient under this Contract is consideration for a taxable supply, the supplier
must deliver a tax invoice or an adjustment note to the recipient before the supplier is
entitied to payment of an amount under clause 45.3. The recipient can withhold payment
of the amount until the supplier provides a fax involce or an adjustment note, as
appropriate.
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45,7 If an adjustment event arises in respect of a taxable supply made by a supplier under or
in connection with this Coniract, the amount payable by the recipient under clause 45.3
will be recaiculated to reflect the adjustment event and a payment will be made by the
recipient to the supplier or by the supplier to the recipient as the case requires.

45.8 Where a party is required under this Contract to pay or reimburse an expense or
outgoing of another parly, the amount to be paid or reimbursed by the first party will be
the sum of:

45.8.1 the amount of the expense or outgoing less any input tax credits in respect of
the expense or outgoing to which the other party, or to which the representative
member for a GST group of which the other party is a member, is entitled; and

45.8.2 if the payment or reimbursement is subject to GST, an amount equal to that
GST.

45.9 This clause 45 will not merge on the completion of this Contract.

EASEMENT(S)

47

If:

46.1 the Vendor is required by Council or other relevant authority to grant an easement over
the Land as a condition of approvatl of the Plan of Subdivision;

46.2 as a result of the grant of the easement, the area of the Land capable of development Is
materially reduced,

the Purchaser may terminate this Contract in which case the Deposit will be refunded In full.

GUARANTEE AND INDEMNITY

Unless a guarantee and indemnity in the form set out in Annexure 2 has been executed by all of
the diractors of the Purchaser and delivered to the Vendor's solicitors by the Contract Date the
Vendor may at any time after that date until completion terminate this Contract by notice to the
Purchaser and in that event any manies paid are {o be paid to the Vendor.

CONSTRUCTION OF IMPROVEMENTS

48.1 The Purchaser acknowledges ihat:-

48.1.1 North Lakes is to be developed as a master planned community which will when
develaped be a well balanced urban community providing an appropriate mix of
development o service all the needs of the community. This objective will be
achieved by the Vendor identifying the various uses needed for the community
and then when planning and market conditions are appropriate selling land to
be developed for the provision of those uses.

48.1.2 The Vendar is concerned to see that the development it has determined is
appropriate to fulfil those needs, is provided in an orderly, logical well planned
manner so that over lime each of the needs are satisfied.

. 48.1.3 ltis important to the Vendor for reasons of planning and expectations created in
third parties that land once identified for a purpose and sold for development is
actually developed for that purpose according to an agreed timeframe and that
land is not left undeveloped.

48.2 On the basis of the matters set out in clause 48.1 the Purchaser agrees to develop the
Land for the purposes of apartiments (maximum 100 dwelling units/ha) and shop < 300m2
GFA and accordingly must:
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substantially commence canstruction within twelve (12) months of the Date for
Completion; and

proceed to complete construction and complete the Landscaping Works within
thirty (30) months from the commencement of construction and after
commencement of construction not allow a period of more than three (3)
months to elapse without substantial construction being carried out.

the construction referred to in clause 48.2.1 is not commmenced within the time
provided in that clause; or

the construction is not completed in the time provided in clause 48.2.2; or

after commencement of construction a period of more than three (3) months
elapses without substantial construction being carried out;

the Purchaser will be in default.

48.4 . If the Purchaser is in default unider this clause then in addition to the remedies the Vendor
has under clause 12 or clause 58 the Vendor may at its option exercise any or all of its
rights, powers and remedies under this Contract or under statute or common law and the
Vendor may (without prejudice to any other rights or entitlements it may have pursuant 1o
this Contract or under statute or common taw):-

48.4.1

48.4.2

48.4.3

48.4.4

48.4.5

48.4.6

enter upon the Land and take over the completion of the Building Works in such
manner as the Vendor may think fit either adhering to or varying in any manner
the orlginal design and to call for and accept any tender or tenders or to use any
materials on or intended for the Building Warks and employ any architect,
builder or other person;

use any plans, specifications or drawings which have been prepared by or for
the Purchaser for the construction of the Building Works without expense to the
Vendor and without being liable to or to indemnify the Purchaser for conversion
or breach of copyright and the Purchaser indemnifies the Vendor from and
against all damages, costs and expenses which may be sustained or suffered
by the Vendor or any person in respect of the Vendor's andfor its servants,
agents, employees and contractors use of the plans, specifications and
drawings;

despite any olher provision of this Contract, sell the Land (as agent for the
FPurchaser) and any improvements on the Land, including the Building Works
whether complete or incomplete, and upon such terms as the Yendor may in its
absolute discretion determine and the Purchaser shall not make any claim or
objection In respect of such sale;

require the Purchaser, at the Purchaser's cost, to pull down and remave from
the Land any Building Works that are partially completed failing which, the
Vendor may at the Purchaser's expense, pull down and remove the Building
Works and sell all materials and equipment after such demolition and pay to the
Purchaser the proceeds of such sale less the costs incurred by the Vendor;

require the Purchaser to assign or novate In favour of the Vendor free of charge
and on terms and conditions acceptable to the Vendor, all right, title and interest
of the Purchaser under or in connection with subcontracts, supply contracts or
any other agreements entered into In respect of the carrying out of the Building
Works (in which case the Purchaser shall do all acts and things necessary to
give effect to such assignment or novation); and/or

without payment of any compensation take possession of and use any
temporary work, plant and equipment, unfixed materials or other things on or in
the vicinity of the Land required by the Vendor in connection with the completion
of the Building Works.
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49 LICENCE TO USE AND SUB-LICENCE COPYRIGHT IN BUILDING WORKS

49.1

49.2

49.3

49.4

In consideration of the Vendor agreeing to sell the Land to the Purchaser the Purchaser:-

49.1.1 grants to the Vendor an irrevocable, non exclusive, royalty free licence to use
the copyright in any and all plans, specifications, drawings, engineeting
information and other information in relation to the Building Works the
Purchaser builds on the Land (“*Copyright Werks”); and

49.1.2 agrees to grant 1o the Vendor an irrevocable, non exclusive, royalty free licence
to use the copyright in arry Copyright Works brought into existence in the future,

from the Contract Date until the Vendor éompletes, markets and sells any Building Works
under clause 0 and/or clause 58.

The Purchaser grants to the Vendor the right to sub-licence any licence to use the
copyright granted to the Vendor under this clause.

The Vendor must not exercise the rights granted ta it under this clause 49 unless and
until the Purchaser is in default.

The Purchaser warrants that it holds all rights in the Gopyright Works necessary to
licence the Copyright Works to the Vendor In accordance with this Contract and the
licence of the Copyright Works to the Vendor in accordance with this Contract does not
(and will not at any time) infringe any rights of any third party and the reproduction,
adaptation or other use of any or all of the Copyright Works by the Vendor does not (and
will not at any time) infringe any rights of any third party.

- 50 DEED FROM DISPONEE

50.1

50.2

In addition to any other provision of this Contract, the Purchaser may not dispase of ts
interest in the Land:

50.1.1 before the Date for Completion, without the prior written consent of the Vendor,
which may be given or refused in the absolute discretion of the Vendor:

50.1.2  after the Date for Completion withoul complying with special condltion 50.2.

The Purchaser must not sell or atherwise dispose of the Land (or any part of the Land)
unless the subsequent purchaser or disponee enters into a deed (to be prepared by the
Vendor’s solicitors at the Purchaser's cost) with the Vendor agreeing to be bound by the
terms of this Contracl as if they were named as the Purchaser, with such Incldental
changes as may be reasonably required. That deed must include a covenant that if the
subsequent purchaser or disponee sells or otherwise dispases of the Land (or any part of
1he Land} the subsequent purchaser or disponee obtains a deed in similar terms including

this term.

51 DEVELOPMENT OF OTHER LAND

The Purchaser acknowledges that:-

51.1

51.2

513

the principal developer has various intentions for the future development of the land the
subject of the DCP, including the land adjoining or surrounding the Land;

those intentions will vary from time to time depending on consents of the Council, market
forces and economic conditions, availability of purchasers and developers of the land,
and any other matters which the principal developer considers are relevant in its absolute
discretlon; :

in particular, the timing of particular development on land subject to the DCP, including
land adjoining or surrounding the Land, will vary from time to time;

C\WNrPorlbiMetterABLAA25081_1.00C
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51.4

515

51.6

51.7

-95-

any statements, representations or other information made or provided by the principal
developer, the Vendor, or by any other party in relation to the proposed fulure
development of the land subject to the DGP, and in particular the land adjoining or
surrounding the Land, are statements of intention only, and are not promises or
representations thal particular land will be developed at a particular time, or for a
particular use, or will be developed at all;

any statements, representations or other information in the DCP, the Structure Plan, the
Sector Plan and any Precinct Plan are statements of intention only, and not promises or
representations that particular land will be developed at a particular time, or for particular
uses, or will be developed at all;

the Purchaser has not relied on any statements, representations or other information
made or provided by the principal developer, the Vendor, or by any other party in relation
to the proposed future development of the land the subject of the DCP, whether In
relation to the timing of development, the particular uses to be made of relevant land, or
particular anticipaled population figures in relation to any of the relevant land, in deciding
to enter into this Contract, and acknowledges that future development of the land the
subject of the DCP is totally within the discretion ot the principal developer;

the Purchaser accepts the risk the land the subject of the DCP may not be developed as
represented in any relevant documents or information.

52 TRUSTEE

If the Purchaser enters into this Contract as trustee, the Purchaser:-

521
52.2

52.3

52.4

52.5

accepts this Contract both as trustee and in its own capagcity;
acknowledges its own liability for the performance of its obligations under this Contract;

must take steps to ensure the assets of the trust are available to rectify any breach under
this Coniract;

must on demand by the Vendor, assign the rights of indemnity the Purchaser (as trustee)
has agalnst the assets of the trust; and

warrants that:-
52.5.1 it has the power and authority to enter into this Contract; and

52.5.2 -entry into this Contract is due administration of the trust.+

53 PERSONAL INFORMATION

The Purchaser:-

53.1

53.2

acknowledges the Vendor has collected personal information (as defined in ihe Privacy
Act 1988) of the Purchaser (the "Personal lnformation™) for the purposes set out in the
Stockland Privacy Policy (the “Privacy Policy™) which is available on request and for
completing the transaction as set out in this Contract;

consents to the Vendor disclosing Personal Information:-

53.2.1  to the parties identified and in the circumstances listed in the Privacy Policy;

53.2.2 comprising the Purchaser's name, address, telephone number(s) and/or email
gddress (to assist in contacting the Purchaser about the consiruction of a

dividing fence) to the owners of properties adjoining the Land;

53.23 tothe Council, any government department or other authority;
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53.3 is able to gain access to the Personal Information of the Purchaser which is heid by the
Vendor by providing the Vendor with a written request.

LODGEMENT OF TRANSFER DOCUMENTS

§5

To ensure notice of change of ownership of the Land is provided to the Council and other
authorities promptly after completion, the Purchaser must lodge the transfer documents (including
the combined form (currently a Form 24)) with the Department of Environment and Resource
Management no later than thirty (30) days atter the Date for Completion.

VENDOR’S RIGHT TO TRANSFER LAND

56

The Vendor may transfer its Interest in the Land and asslgn this Contract.

CAVEATS

The Purchaser acknowledges that it waives the right to lodge any caveat in relation to the Land and
the Purchaser appoints the Vendor as its attorney to sign any documentation to remove any caveat
lodged by the Purchaser in contravention of this clause.

DOCUMENTATION MADE AVAILABLE

58

57.1 In this clause:-

Documents means the documents and other infarmation (in wriiten form or otherwise)
relating to the Land made available to the Purchaser by the Vendor or the Vendor's
representative or agent for inspection prior to or on or about the Contract Date.

57.2 The Vendor has previously made available to the Purchaser, at the Purchaser's request,
the Documents to assist the Purchaser to gather information in relation to the Land.

573 The Purchaser acknowledges and confirms that the Documents were made available by
the Vendor or the Vendor’s representative or agent to the Purchaser on the express basis
thai no representation or warranty was made or given by the Vendor or the Vendor's
representative or agent to the effect that:

57.3.1 the information or contenis of the Documents were accurate or current; and
57.3.2 the Information made available was exhaustive or complete,

and the Purchaser confirms that the Véndor andfor the Vendor's representatives or
agents have made no such warranty or representation either before, at the time or after
the Documents were made available to the Purchaser.

574 Notwithstanding the terms of this clause, if any warranty or representation has been
made by the Vendor or by the Vendor's representalive or agent in relation to the
Documents, then the Purchaser confirms, by execution of this Contract, that the
Purchaser has placed no reliance on such warranty or representation when executing this
Contract. -

BUY BACK RIGHT

58.1 In consideration of the parties mutual obligations under this contract, the Purchaser
grants to the Vendor an irrevacable right up to the Buy Back Expiry Date to buy back the
Land for the Buy Back Price on the terms and conditions contained in this clause if the
Purchaser defaults under or breaches any of the Purchaser’s ohllgations under:
58.1.1 clause 36.7;
58.1.2 clauses 37.7 or 37.8;

58.1.3 clause 39;
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58.2

58.3

58.4

58.6

58.7

58.8

-27 -

58.1.4 clause 41.3;
58.1.6 clause 44;
58.1.6 clauses 48.2 and 48.3.

and such default or breach Is not remedied within fourleen (14) days aiter written notice
to the Purchaser specifying the default or breach.

If in the reasonable opinion of the Vendor clause 58.1 applies, the Vendor may elect to
buy back the Land for the Buy Back Price by delivering to the Purchaser a written notice
requiring the Purchaser to transfer the Land free of encumbrances to the Vendor, in
congideration of the payment of the Buy Back Price.

In the case of the Vendor exercising s rights pursuant to clause 58.2;-

58.3.1 the Vendor must prepare the necessary form of transfer and ancillary documents
and submit them to tha Purchaser for execution;

58.3.2 the Purchaser must deliver any instrument of title for the Land required to
register a transfer and do all things and execute all documents necessary to
give effect to clause 58.2;

58.3.3 the Buy Back Price is payable in exchange for possession, any Instrument of
fitle for the Land required to register a transfer, the transfer duly executed by the
Purchaser and any necessary ancillary documents, on a date nominated by the
Vendor, but not prior to twenty one (21) days after delivery of the notice referred
to in clause 58.2;

58.3.4 the Purchaser must pay (at the time of payment of the Buy Back Price by the '

Vendor) all costs of and incidental to the preparation, stamping and registration
of the transfer including but not limited to all duty and registration fees, and
must also pay any outstanding rates, land tax or charges in respect of the Land
and the Vendor's legal fees (on a solicitor and own client basis).

In the event the Purchaser is in default as set out in clause 58.1 and for the purposes of
giving effect to clauses 58.2 and 58.3, the Purchaser irrevocably and unconditionally
appoints the Vendor to be ils attorney to conduct the sale, receive the sale proceeds,
executo all documents, deeds, instruments, assurances and agreements and do all acts,
matters, deeds and things as are necessary.

The rights under this clause are in addition.to, and do not affect, the Vendor's other rights
arising from the Purchasser’s default under this Coniract.

Despite any other provision of this Contract, the Vendor may set off any amount owing or
owed to the Vendor under this Contract against the Buy Back Price.

Any delay of the Vendor in exercising its rights under clause 58.1 or 58.2, shall not be a
waiver of, or amount to a termination of, the entitlement to exercise Its buy back rights.

This special condition will not merge on settlement.
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ITEM SCHEDULE

Chia daw?/(uzof)d"y 2010,

ITEM A Contract Date: The
ITEM B Vendor's Agent:
Address:
Phone:
Facsimile:
ITEMC Vendor: STOCKLAND NORTH LAKES PTY LTD ABN 99 068
244 762
Address: 2 Lakefield Drive, North Lakes Qld 4509
Telephone: (07) 3480 9000
Facsimile: (07) 3480 9095
ITEMD Vendor's Solicltor: Shand Taylor Lawyers (Matthew Shannon)
Address: Level 12, 241 Adelaide Street, Brisbane Qld 4000
Telephone: (07) 3307 4500
Facsimile: {07) 3307 4599
ITEME Purchaser: PEREGIAN BEACH PTY LTD ABN 22 127 412 864-A8—
TRUSTFEE FOR-THE-PEREGIAN-BEACH-TRUST
Address: Suite 202, 164A Mona Vale Road, St Ives, New South
Wales 2075
Telephone:
Facsimile:
ITEMF Purchaser's Solicitor: Reaburn Solicitors (David Lobbezoo)
Address: 39 Tallebudgera Creek Road, West Burleigh QId 4219
Telephone: (07) 5586 2222
Facsimile: {(07) 5586 2233
ITEM G Deposit Holder: Shand Taylor Lawyers
Telephone: (07) 3307 4500
Facsimile: (07) 3307 4509
ITEMH Particulars of Land Sold: Comer of Endeavour Boulevard and Lakefield Drive
Address: North Lakes, Queensland
Present Use (it any): Vacant Land
No. Title Reference  County Parlsh Description Area o
1. To issue from Stanley  Redcliffie Part of Lat 26 on SP 224073 7,000m”

50480250

being proposed Lot 74 as (approximate
shown on the Plan of only — subject
Subdivision to survey)
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ITEM !

ITEM J

ITEM K

ITEML

ITEM M

ITEM N
ITEM O

ITEM P

ITEM Q

Local Government;

lmprovements included In
sale:

Buildings: Nit

Other chattels included in
the sale;

-20.

Pine Rivers Shire Council

Nil

Exclusions: Nil

Nil

The Land is sold: as Freehold (subject 1o the reservations exceptions and conditions in

the Deed of Grant)
Encumbrances:

Purchase Price:

Deposit:
Default Interest:
Date for Completlon:

City or Town for
Completion:

See clause 45

As calculated in accordance with clause 43. In addition to
the Purchase Price, the Purchaser is respensible for any
costs as set out in clause 35.3and GST as per clause 45.
$47,600.00

Twelve (12%) psrcent simple interest per annum

Fourteen (14) days after satisfaction of all Conditions
Precedent.

Brisbane

CANrPoribi\Malter\ABL\325091_1.00C
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SCHEDULE OF ANNEXURES

Annexure 1 definitlons, clauses 18.1, 18.2.1, 18.3.1,
31.1.4, 35.1, 35.2, 35.3, 41.1, 42.1, 43.1,
43.2, and 46.1
Annexure 2 Guarantee and Indemnity clause 47

C:ANrPorttiMatlenABLA325081_1.D0C
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EXECUTED as an Agreemient.

STOCKLAND NORTH LAKES PTY LTD )
ABN 99 068 244 762 by its duly )
constituted Attorney )
KIVGSLEY THVIES RNVDREN)
under Power of Attorney No. 2/2{08 /3%
)

in the presence of:
2 /x%ﬁ\ ’W

Witness

EXECUTED as an agreement by}
PEREGIAN BEACH PTY LTD ABN. 22)
127 412 864 in accordance with 7he)
Corporations Act 2007: )

=31«

[

0‘/0?/10

Attorney

Vo

Sole Director / Secretary

CAaNrPortblMatlen\ABLY325091_1.00C

205;



ANNEXURE 1

PLAN OF SUBDIVISION
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ANNEXURE 2

GUARANTEE AND INDEMNITY

THIS AGREEMENT is made on day of

TO: STOCKLAND NORTH LAKES PTY LTD ABN 99 068 244 762 of 2 Lakefield Drive, North
Lakes, Queensland 4509

("Vendor")

The Guarantor hereby requests that you accept the offer of the Purchaser and enter into a binding agreement with
the Purchaser upon the terms of the Coniract to which this guarantee and indemnity is annexed.

1 INTERPRETATION

1.1 Definitions

“Claim or Claims” means any claims, demands or causes of action (whether based in
coniract, equity, tort or statute), losses, liabllities, costs, compensation, damages or expenses.

"Contract” means the Contract to which the guarantee and indemnity is annexed.
“Guaranteed Money” means all amounts which at any time for any reason or circumstance are
payable, are owing but not currently payable, aré contingenitly owing or remain unpald (or which
are reasonably foreseeable as Tikely, after that time, to fall within any of those categories), by
the Purchaser to the Vendor in connection with the Contract or any transaction contemplated by
it, whether at law, in equity, under statute or otherwise.

“Guaranteed Obligations” means all express or implied obligations of the Purchaser to the
Vendor in connection with the Contract or ariy transaction contemplated by it.

"Guarantor” means the persons described in the schedule to this guarantee and indemnity.

"Vendor" means Stockland North Lakes Pty Ltd ABN 99 068 244 762 and lncludes its
successors and assigns. 0

The terms defined in the Contract have the same meaning In this guarantee and indemnity,

2 PROVISION OF GUARANTEE

2.1 The Guarantor gives this guarantee and indemnity in consideration of the Vendor agreeing to
enter into the Contract.

2.2 The Guarantor acknowledges incurring obligations and giving rights under this guarantee and
indemnity for valuable consideration received from the Vendor Including the agreement of the
Vendor to enter into the Contract.

CaNrPoribiiMallenABL\325081_1,DOC




3 GUARANTEE UNDONDITIONAL

The Guarantor unconditionally and irrevocably guarantees payment to the Vendor of the Guaranteed
Money and unconditionally and irrevocably guarantees the due and punctual performance of the
Guaranteed Obligations.

4 GUARANTEE MONEY

If the Purchaser does not pay the Guaranteed Money on time and in accordance with the terms of the
Contract or other document under which they are to be paid, then the Guarantor agrees to pay the
Guaranteed Monsy to the Vendor on demand from the Vendor (whether or not demand has been made
on the Purchaser). A demand may be made at any time and from time to time.

5 GUARANTEE OBLIGATIONS

If the Purchaser does not duly and punctually perform the Guaranteed Obligations in accordance with the
terms of the Contract oy other document under which they are to be performed, then the Guarantor
agrees to perform the Guaranteed Obligations on demand from the Vendor (whether or not demand has
been made on the Purchaser). A demand may be made at any time and from time to time.

6 INDEMNITY

As a separate undertaking, the Guarantar indemnifies the Vendor against:

6.1 all liabllity or loss arising from, and any costs, charges or expenses incurred in connection with,
the Guaranteed Money not being recoverable from the Guaranior or from the Purchaser
because of any circumsiance whatsoever; and

6.2 all liability or loss arising from, and any costs, charges or expenses incurred in connection with,
the Guaranteed Obligations not being duly and punctually performed because of any
circumnstance whatsoever.

7 CONTINUING OBLIGATION

This guarantee and indemnity is a continuing security and extends to all of the Guaranteed Money and
other money payable under this guarantee and indemnity and to all the Guaranteed Obligations. The
Guarantor walves any right it has of first fequiring the Vendor to proceed against or enforce any other
right, power, remedy or security or claim payment from the Purchaser or any other person before
claiming from the Guarantor under this guarantee and indemnity.

8 LIABILITY

The liabiliies under this guarantee and indemnity of the Guarantor as a guarantor, principal debfor,
principal obligor or indemnitier and the rights of the Vendor under this guaraniee and indemnity are not
affecied by anything which might otherwise affect them at law or In equity including one or more of the

following:

8.1 the Vendor or another person granting time or other indulgence to, compounding or
compromising with or releasing the Purchase:;

8.2 acquiescence, delay, acts, omissions or mistakes on the part of the Vendor; or

8.3 any variation or novation of a right of the Vendor, or alteration of the Contract or a document, in

respect of the Purchaser.

9 NO CLAIMS BY GUARANTOR

As Jong as the Guaranteed Money or other money payable under this guaraniee and indemnity remains
unpaid or the Guaranteed Obligations or any of them remain unperformed, the Guarantor may no,

without the consent of the Vendor:

CNrPoribMMattenABLA325091_1 DOC
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9.1 make a claim or enforce a right (including a mortgage, charge or other encumbrance) against
the Purchaser, the Land or any other Land of the Purchaser; or

9.2 prove in competition with the Vendor if a liquidator, provisional liquidator, official manager or
trustee in bankruptcy is appointed in respect of the Purchaser or the Purchaser is otherwise
unable to pay its debis when they fall due.

10 REPRESENTATIONS AND WARRANTIES
The Guarantor represents and warrants that its obligations under this guarantse and indemnity are valid
and binding and that it does not enter into this guaraniee and indemnity in the capacity of a trustee of any
trust or settlement.

11 JOINT AND SEVERAL

Every covenant, acknowledgment or provision expressed or implied in this guarantee and indemnity by
which more persons than one covenant, acknowledge, agree or undertake bind those persons and every
two or more of them jointly and each of them severally and every covenant, acknowledgment, agreement
or pravision expressed or implied in this guarantee and indemnity which applies to more persons than
one apply to those persons and every two or more of them jointly and each of them severally.

CANrPoribiMalienABL\325091_1.D0C
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“4-

THE SCHEDULE
GUARANTEE AND INDEMNITY
GUARANTOR(S):
Fi 4 3
irst Guarantor Z/
Name: DAVID RICHARD HAWES
Address: 10 Glenslde Street, Balgowlah Heights, NSW 2093

d—\
DATE OF GUARANTEE AND INDEMNITY: ; 8 day of M
2.0 (o
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EXECUTED as a DEED

SIGNED, SEALED and DELIVERED by
DAVID RICHARD HAWES as Guarantor
in the presence of:

(el s

Witness

N st Nt

'DAVID BICHARD HAWES
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Annexure 6

PRIORITY AND SUBORDINATION DEED

THE TRUST COMPANY (PTAL) LIMITED ACN 008 412 913 AS CUSTODIAN
FOR THE AUSTRALIAN INCOME FUND - CURRENCY PROTECTED ARSN
133 497 917

LM INVESTMENT MANAGEMENT LIMITED ACN 077 208 461

THE TRUST COMPANY (PTAL) LIMITED ACN 008 412 913 AS CUSTODIAN
FOR THE LM MANAGED PERFORMANCE FUND

PEREGIAN BEACH PTY LTD ACN 127 412 864
DAVID RICHARD HAWES

GLENDSIDE GROUP (QLD) PTY LTD ACN 144 620 093

PO Box 315, Surfers Paradise Qld 4217

Level 4, @ Beach Road, Surfers Paradise Qld 4217
P 5584 4550 F 55922505

E admin@monaghanlawyers.com.au

{00024429}
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AL - ) -
This Deed is dated the (;)5 day of g SO

BETWEEN: The Trust Company (PTAL) Limited ACN 008 412 913 as custadian for the LM Australian Income

Fund - Currency Protected ARSN 133 497 917 c/- Level 4, 9 Beach Road, Surfers Paradise Qld
4217 (“First Mortgagee”)

AND: LM Investment Management Limited ACN 077 208 461 of Level 4, 9 Beach Road, Surfers Paradise
Qid 4217 ("LM")

AND: The Trust Company (PTAL) Limited ACN 008 412 913 as custodian for the LM Managed
Performance Fund c/- Level 4, 8 Beach Road, Surfers Paradise, QLD 4217 ("Second Mortgagee”)

AND Peregian Beach Pty Ltd ACN 127 412 864 c/- Rhodes Docherty & Co, Suite 202, 164A
Mona Vale Road, St lves NSW 2075 ("Security Provider”)

AND David Richard Hawes 10 Glenside Street, Balgowlah Heights NSW 2093 ("Security Provider”)

AND Glenside Group (QId) Pty Ltd ACN 144 620 093 Suite 2, 23 Narabang Way, Belrose, NSW, 2085
(“Security Provider”)

WHEREAS:

A The Security Providers have executed the First Mortgagee Securities to secure to the First Mortgagee

the payment of money and the performance of obligations.

B. The Security Providers have executed the Second Morigagee Securities to secure to the second

Mortgagee the payment of money and the performance of obligations.

C. The parties have agreed to execute this Deed in order to regulate the priorities which shall apply as
between the First Mortgagee Security and the Second Mortgagee Security.

1. DEFINITIONS AND INTERPRET__/_S:TION

1.1 Definitions :

These meanings apply unless the contrary intention appears:

Authorised Officer means:-

(a) in respect of a Security Provider, any director or company secretary, or any person from time
to time nominated by the Security Provider by a notice to the First Mortgagee, as an
authorised officer ta sign notices or documents in connection with any of the Deed, such
notice to be accompanied by specimen signatures of those persons so appointed; and

{b) in respect of LM or a Financier, any person whose title or office includes the word Director,
Associate Director, Manager or Company Secretary or cognate expressions or any person
from time to time nominated as an authorised officer by LM or a Financier.

Borrower means Peregian Beach Pty Ltd ACN 127 412 864.

Business Day means a day other than Saturday, Sunday or other day on which the Lender or trading

banks generally are closed or obliged to close in Gold Coast, Queensland.

Custody Agreement means the custody agreement between the First Mortgagee and LM dated

4 February 1999

Encumbrance means any:

(a) security for the payment of money or performance of obligations, including a mortgage, charge,

lien, pledge, trust, power or title retention or flawed deposit arrangement; or -
(00024429} - ™
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(b) right, interest or arrangement which has the effect of giving another person a preference, priority
or advantage over creditors intluding any right of set-off; or

(c) right that a person (other than the owner) has to remove something fram land (known as a profit
& prendre), easement, public right of way, restrictive or positive covenant, lease, or licence to

use or occupy; or

(d) third party right or interest or any right arising as a consequence of the enforcement of a
judgment,

or any agreement to create any of them or allow them to exist.
Financier means either the First Mortgagee or the Second Mortgagee,

Financiers’ Debts means the total at any time of:

(a) all manetary obligations which at that time are secured under the First Mortgagee Securities;
and
(b) all monetary obligations which at that time are secured under the Second Mortgagee Securities.

First Mortgagee means The Trust Company (PTAL) Limited ACN 008 412 913 as Custodian for the
Australian Income Fund — Currency Protected ARSN 133 497 917.

First Mortgagee Debt means all amounts that: at any time; for any reason or circumstance in
connection with the First Mortgagee Loan Agreement or any Transaction Document (as defined therein)
or this Deed (including transactions in connection with them); whether at law or otherwise; and whether
or not of a type within the contemplation of the parties at the date of this Deed:

(a) are payable, are owing but not currently payable, are contingently owing, or remain unpaid, by a
Security Provider to the First Mortgagee; or

(b) the First Mortgagee has advanced or paid on a Security Provider's behalf or at a Security
Provider's express or implied request; or

{©) the First Mortgagee is liable to pay by reason of any act or omission on a Security Providers
part or that the First Mortgagee has paid or advanced following an act or omission on a Security

Provider’s part; or

(d) are reasonably foreseeable as likely, after that time, to fall within any of the above paragraphs.

This definition applies:

(i) irrespective of the capacity in which a Security Provider or the First Mortgagee became
entitled to, or liable in respect of, the amount concerned;

(ii) whether a Security Provider or the First Mortgagee are liable as principal debtor, or
surety or otherwise;

(ili) whether a Security Provider is liable alone, or together with another person;

(V) even if a Security Provider owes an amount or ohligation to the First Morigagee
because it was assigned to the First Mortgagee, whether or not:
(A) the assignment was before, at the same time as, or after the date of this

Deed: or

(B) a Security Provider consented to or was aware of the assignment; or
(C) the assigned cbligation was secured before the assignment;

(v) even if the First Mortgagee Debt was assigned to the First Mortgagee, whether or not:
(A) a Security Provider or Second Mortgagee consented to or was awére of the

assignment; or
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(B) any of the First Mortgagee Debt was previously unsecured;

(vi) if a Security Provider is a trustee, whether or not the Security Provider or Guarantor
has a right of indemnity from the trust fund.

First Mortgagee Loan Agreement means the agreement entitled “Loan Agreement” dated on or about
the date of this Deed between the First Mortgagee, LM Investment Management Limited ACN 077 208
461, Peregian Beach Pty Ltd ACN 127 412 864 the Borrower, David Richard Hawes and Glenside Group
(Qid) Pty Ltd A.C.N. 144 620 093 for a loan amount of $1,710,006.00.

First Mortgagee Securities means the documents described in Schedule 1 and includes any Further
Assurance in connection with any of them.

Fund means the LM Australian Income Fund — Currency Protected ARSN 133 497 917, LM Managed
Performance Fund

Further Assurance means any document, including an Encumbrance, given by the Security Provider or
the Guarantor to a Financier to provide more effective security to the Financier over the Secured
Property for the payment of amounts which are secured by a Security or to enable the Financier to
exercise its rights in connection with a Security.

Proceeds means, in respect of the Second Mortgagee:

(a) any amount received or recovered by the Second Mortgagee in respect of its Subordinated
Debt in the Winding Up of a Security Provider; and

(b} any amount received or recovered by the Second Mortgages in connection with failure by it or a
Security Provider to comply with its obligations under this Deed.

Receiver includes a receiver or receiver and managet.

Second Mortgagee means The Trust Company (PTAL) Limited ACN 008 412 913 as Custodian for the
LM Managed Performance Fund.

Second Mortgagee Loan Agreement means the agreement entitled the Loan Agreement dated 29
June 2010 on or about the date of this Deed between the Second Mortgagee as Lender, Peregian Beach
Pty Lid ACN 127 412 864 as Borrower and David Richard Hawes, Glenside Group (Qid) Pty Ltd ACN
144 620 093, Lot 111 Pty Ltd ACN 108 102 005 and Green Square Property Development Corporation
Pty Ltd ACN 104 248 053 as Guarantor as amended from time to time.

Second Mortgagee Securities means the documents described in Schedule 2 includes any Further
Assurance in connection with any of them.

Secured Property means all of the property and assets that are secured by a Security

Security means any of the First Mortgagee Securities or the Second Mortgagee Securities.

Security Provider means the person or persons who provide a Security.

Subordinated Debt means in respect of a second mortgage, all amounts that at any time, for any
reason or circumstance in connection with any agreement, transaction, instrument (whether or not
negotiable), document, event, act, omission, matter or thing whatsoever, whether at faw or otherwise:

and whether or not of a type within the contemplation of the parties at the date of this Deed:

(a) are payable, are owing but not currently payable, are contingently owing, or remain unpaid, by a
Security Provider to that Second Mortgagee; or

(b) the Second Mortgagee has advanced or paid on a Security Provider's behalf or at a Security
Provider's express or implied request; or

(c) that Second Morigagee is liable to pay by reason of any act or omission on a Security
Provider's part or that the Second Mortgagee has paid or advanced following an act or omission
on the Security Provider's part; or

(d) are reasonably foreseeable as likely, after that time, to fall within any of the above paragraphs.
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1.2

This definition applies:

(i) irrespective of the capacity in which a Security Provider or that Second Mortgagee
became entitled to, or liable in respect of, the amount concerned:

(ii) whether a Security Provider is liable as principal debtor, or surety or otherwise;

(iii) whether a Security Provider is liable alone, or together with another person;

(iv) even if a Security Provider owes an amount or obligation to that Second Mortgagee

because it was assigned to the Second Mortgagee, whether or not:

(A) the assignment was before, at the same time as, or after the date of this
Deed; or
(B) the Security Provider consented to or was aware of the assignment; or
(C) the assigned obligation was secured before the assignment;
(v) even if the Subordinated Debt was assigned to that Second Mortgagee, whether or
not:
(A) the Security Provider or First Mortgagee consented to or was aware of the

assignment; or
(B) any of the Subordinated Debt was previously unsecured;

(vi) if a Security Provider is a trustee, whether or not the Security Provider or Guarantor
has a right of indemnity from the trust fund.

Taxes means taxes, levies, imposts, charges and duties imposed by any authority (including stamp and
transaction duties) together with any related interest, penalties, fines and expenses in connection with
them, except ifimposed on, or calculated having regard to, the overall net income of the Financier.

Trust means the LM Managed Performance Fund.

Winding Up means, in respect of a company, the happening of any of the following:

(a) an order is made that it be wound up; or
(b) appointment of a liquidator te it; or
{c) appointment of a provisional liquidator to it and the provisional liquidator is required to admit all

debts to proof or pay all debts capable of being admitted to proof proportionately; or

(d) entry by it into a scheme of arrangement or deed of company arrangement, composition with,_or
assignment for the benefits of, all or any class of, its creditors.

Interpretation

Inthis Deed unless the context requires ctherwise:

(a) words importing:
(i the singular include the plural and vice versa; and
(if) one gender shall include all other genders.
(b} references to persons or individuals shall include corporations and partnerships and vice versa;
(c) references to clauses are references to clauses of this Deed and references to sub-clauses are

references to sub-clauses of this Deed;
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4.1

1.3

1.4
1.5

(d) references to this Deed and any deed, agreement or instrument shall be deemed to incude
references to this Deed or such other deed, agreement or instrument as amended, novated,
supplemented, varied or replaced from time to time;

e) references to any party to this Deed shall include its successors or permitted assigns;
4] where there are two or more persons in a party each are bound jointly and severally;
(9) reference to any legislation or to any section or provision thereof shall include any statutory

modification or re-enactment thereof or any statutory provision substituted therefore and ordinances
by-laws regulations and other statutory instruments issued thereunder; and

(h) time shall be of the essence.

If any act to be done under this Deed or any payment to be made by any party under this Deed shall be
due to be done or paid on a day which is not a Business Day, the time and day for such act or payment
shall be by 2.00 p.m. local time in the place where the act is to be done or the payment made on the
Business Day immediately following such day.

Headings are for convenience of reference only and shall not affect the interpretation of this Deed.

Any payments required to be made by the Borrower or a Security Provider to the First Mortgagee shall at
the First Mortgagee's discretion be deemed not to have been made until the moneys are actually received
by the First Mortgagee as cleared funds.

CONSIDERATION

Each Financier and Security Provider acknowledges entering info this Deed and incurring obligations and
giving rights under this Deed for valuable consideration.

PRIORITIES

The Financiers agree that the First Morigagee Securities have priority over the Second Mortgagee
Securities for the payment of amounts secured at any time under the First Mortgagee Securities.

These priorities apply to anything received (including money) from the disposal of, or other dealing with,
the Secured Property whether or not it occurs as a consequence of the enforcement of a Security.

PAYMENTS

4.2

4.3

Subordinated Debt not payable until First Mortgagee Debt repaid
The parties agree that subject to clause 4.2 and clause 4.4 none of the Subordinated Debt is payable
until the First Mortgagee Debt is repaid in full.

This clause applies despite any contrary agreement between the Second Mortgagee and a Security
Provider.

Prohibition on payments

Where:

(c) an event of default or a potential event of default is subsisting under the First Mortgagee Loan
Agreement; and

(d) the First Mortgagee notifies the Second Mortgagee:
) of the existence of such an event of default or potentiat event of default; and
(ii) that the First Mortgagee Debt remains unpaid;

the Second Mortgagee agrees not to accept, and the Security Providers agree not to make, any
repayment or prepayment of any Subordinated Debt until such time as the First Mortgagee
notifies the Second Mortgagee that one of the circumstances described in (i) and (i) no longer

apply.

Second Mortgagee's restrictions on a Winding Up

The Second Mortgagee may not prove, or vote, in respect of its Subordinated Debt during a Winding Up of
the Security Provider or Guarantor unfess it does so in accordance with the First Mortgagee's instructions.
(The Second Mortgagee agrees to do these things in accordance with the First Mortgagee’s instructions. )
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4.4  Effect of lodgement of proof

At the same time as the Second Mortgagee lodges proof of its Subordinated Debt, the Subordinsted
Debt (up to the amount claimed in the proof in accordance with the First Mortgagee's instructions) is
payable.

45  Second Mongagee will direct payment to First Mortgagee
If the First Mortgagee asks, the Second Mortgagee agrees to direct payment of its Proceeds to the First
Mortgagee, in the form prescribed by law or, if no form is prescribed, in a form approved by the First
Mortgagee.

4.6 Proceeds held on trust

The Second Mortgagee holds the Proceeds on trust for the First Morigagee and the Second Mortgagee.
Immediately after receipt of the Proceeds, the Second Mortgagee agrees to deposit them into an
account specifically designated by the First Mortgagee. The Second Mortgagee agrees ta distribute the
Proceeds:

(a) first, to the First Mortgagee to satisfy the First Mortgagee Debt; and

(b) secondly, to the extent of any balance after repayment of the First Mortgagee Debt, to itself to
satisfy its Subordinated Debt.

This clause establishes a trust over the Proceeds. It does not create a charge over the Proceeds.

4.7  Second Mortgagee to pay over amounts recovered

If, an amount in the form of money or any other property:-

(a) is received or recovered by the Second Mortgagee on account of its Subordinated Debt (which
is not subject to the trust in clause 4.6); or

b) is paid to any person other than the Second Morigagee in connection with the Second
Mortgagee’s Subordinated Debt; or

(c) is set off against the Second Mortgagee's Subordinated Debt (whether by operation of law or
otherwise),

that Second Mortgagee agrees to immediately pay to the First Morigagee an amount equal to the lesser of:
(i) the amount received, recovered, paid or set off: or

(i) the First Mortgagee Debt at that time.

5. CONSENTS

5.1 Consent of Financiers

The Financiers agree that the creation or existence of a Security is not a breach of any other Security and
to the extent that the creation or existence of any Security requires the consent of either of them, consent
is given.

52 Consent of each Security Provider

Each Security Provider:
(a) consents to, and acknowledge the order of priarities and subordination set out in this Deed:; and

(b) acknowledges that this Deed does not affect the obligations undertaken by it in each
arrangement between a Financier and the Security Provider
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6. BENEFIT OF PRIORITIES o )
6.1 The priorities set out in this Deed are not affected by any act or omission by a Financier or any other
person. For example, these priorities are not affected by:
(a) any act or omission:
0] by which the Financiers’ Debts are not yet payable; or
(i) varying or releasing an Encumbrance (including a Security) or monetary obligation; or
(b) a payment which may be received, or a credit which may be allowed, by a Financier from the
Security Provider or the Guarantor or any other person in respect of the Financiers’ Debts; or
©) a fluctuation in the amount secured by a Security from time to time; or
(d) a notice received by a Financier under a Security; or
(e) a notice received by a Financier of an Encumbrance; or
H the order of execution or registration of a Security or anything in a Security; or
(9) the order in which financial accommodation is provided or liabilities (whether actual or
contingent) are incurred; or
(h) any failure to enforce an Encumbrance (including a Security), chose in action or judgment.
7: SECOND MORTGAGEE SECURITIES
7.1 The Second Mortgagee and each Security Provider agree not to exercise their rights under the Second
Mortgagee Securities to reduce or cancel the financial accommodation available under the Second
Mortgagee Securities without the consent of the First Mortgagee (such consent may be given or refused by
the First Mortgages at its absolute discretion).
8. CONTINUATION OF RIGHTS AND REMEDIES
8.1 Except to the extent this Deed expressly states otherwise, this Deed does not affect:
(a) the rights and remedies of the Financiers in connection with the Secured Property; or
(b) a Security Provider's or Guarantor's obligations in connection with the Financiers’ Debts or any
Security.
9. ASSIGNMENT OR TRANSFER OF A SECURITY
9.1 Financier assignment
A Financier may not assign or otherwise deal with a Security or its Financier's Debts unless:
(a) the assignment or dealing occurs in connection with the enforcement of a Security; or
(b) the person obtaining an interest in that Security or Financier's Debt has entered into a deed
with each Security Provider (as applicable) and the other Financier in which it agrees to be
bound by those provisions of this Deed which relate to the Financier who is dealing with that
Security or Financier's Debt, and has delivered the deed to the other Financier.
9.2 Dealings by Security Provider
A Security Provider may not assign or otherwise deal with its rights under this Deed or allow any interest in
it to arise or be varied, without the First Mortgagee's consent
{00024429.)
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10. REPRESENTATIONS AND WARRANTIES AND RESTRICTIONS

10.1  Representations and warranties

Each Financier represents and warrants (except in relation to matters disclosed to the other and accepted
by the other in writing) that:

(a)

(b)

()
(d)

(e)

(N

10.2 Reliance

it has been incorporated in accordance with the laws of its place of incorporation, is validly
existing under those laws and has power and authority to carry on its business as it is now
being conducted; and

it is the legal and beneficial owner of, and has good title to, each Security held by it free from
Encumbrance; and .

it has power to enter into this Deed and comply with its obligations under it; and

this Deed and the priorities and subordination established by it do not contravene its constituent
documents (if any) or any law or obligation by which it is bound or to which any of its assets are
subject, or cause a limitation on its powers (or, to the extent applicable, the powers of its
directors) to be exceeded; and

it has in full force and effect the authorisations necessary for it to enter into this Deed, to comply
with its obligations and exercise its rights under it and allow it to be enforced; and

its obligations under this Deed are valid and binding and are enforceabls against it in
accordance with its terms.

Each Financier acknowledges that the other has entered into this Deed in reliance on the representations
and warranties in this clause 10.

10.3 Second Mortgagee's restrictions

Without the consent of the First Mortgagee and except as otherwise expressly permitted by this Deed the
Second Mortgagee may not, and may not agree to, do any of the following while the First Mortgagee Debt
remains outstanding or is available to be drawn under the First Mortgagee Loan Agreement:

(a)

(b)

(c)

(d)
(e)

®

(g)
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demand or accept payment, repayment of or otherwise allow its Subordinated Debt to be
satisfied or extinguished; or

sue for or take any other action to recover its Subordinated Debt {other than enforcement of the
Security in accordance with the terms of this Deed); or

vary, replace, transfer, waive or release any of its rights or obligations in respect of its
Subordinated Debt or rescind or terminate any agreement in connection with its Subordinated
Debt; or

exercise any right of set off in respect of its Subordinated Debt; or

raise financial accommodation from, or otherwise create or increase indebtedness to, the
Security Provider or Guarantor, or

requisition or convene a meeting to consider:
(i) a resolution for the winding up of a Security Provider; or

(i) any arrangement, assignment or composition or protection from any creditors under
statute for a Security Provider: or

(i) a resolution for the appointment of an administrator to a Security Provider: or
vote:

(1) for the winding up of a Security Provider or Guarantor; or
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(ii) in connection with any proposed arrangement, assignment or composition or
protection from any creditors under statute for a Security Provider; or -

(h) apply to the court to wind up, or prove in the winding up of, a Security Provider or Guarantor.

10.4  Security Provider's and Guarantor's restrictions

Without the consent of the First Mortgagee and except to the extent otherwise expressly permitted by this
Deed a Security Provider may not, and may not agree to, do any of the following while the First Mortgagee
Debt remains outstanding or is available to be drawn under the First Morigagee Loan Agreement:

(a) pay, repay, purchase or otherwise satisfy or extinguish any Subordinated Debt; or

(b) vary, replace, transfer, waive, release or affect any of its rights or obligations in respect of any
Subordinated Debt or rescind or terminate any agreement in connection with any Subordinated
Debt; or

(©) exercise any set off in respect of any amount payable to it by the Second Mortgagee; or

(d) enter into any arrangement, take any action or fail to do anything, which results in any

Subordinated Debt not being subordinated to the First Mortgagee Debt.

11.  FINANCIERS' RIGHTS AND OBLIGATIONS

11.1  Delivery of documents of title

All documents of title in respect of the Secured Property which are in the possession or control of the
Second Mortgagee must be delivered by the Second Mortgagee to the First Mortgagee who agrees to
hold them until it receives all amounts for which it has priority under this Deed. The First Mortgagee
agrees to then deliver all documents of title in respect of the Secured Property which it holds to the
Second Mortgagee.

11.2  Notice of default and enforcement

Each Financier agrees to notify the other Financier:
(a) if a Security Provider is in default under its Security; and

(b} before it takes any action to enforce a Security (including appointment of a Receiver).
(However, if the Financier reasonably considers that any delay in taking the action would
adversely affect the value of the Financier's Securities or the Secured Property, the Financier
agrees 1o notify the other Financier of the action taken as soon as reasonably practicable after
taking the action).

If a Financier notifies the other Financier that it intends to appoint a Receiver over the Secured Property
and the other Financier advises that it also intends to do so, the Financiers agree to consult in good faith to
agree on the appointment of the same person as Receiver. if the Financiers do not agree within three
days of receipt of the notice under this clause, the Second Morgagee agrees to appoint the same
Receiver as the First Mortgagee appoints. Failure to comply with this clause does not affect the priorities
under this Deed

11.3 Consent to enforcement of Securities

Despite clause 11.2, the Second Mortgagee agrees to obtain the consent of the First Morigagee before it
takes action to enforce a Security {including the appointment of a Receiver) if the action to be taken by the
Second Morlgagee, if taken, could exclude the First Mortgagee from taking corresponding action under
one of its Securities or could adversely affect the corresponding action taken by the First Mortgagee.

11.4 Distributions

The Financiers agree to co-operate with each other in the distribution of the proceeds of;

(a) enforcement of each Security; or
{e)) the sale of, or dealing with, the Secured Property,
{00024429 }
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to ensure the distribution is in accordzance with the priorities and subordination set out in this Deed.

115  Apportionment

If a Security becomes enforceable and the Financiers' Debts are comprised of separate amounts owing
on different accounts, then, in relation to a Security held by a Financier, the Financier may determine the
manner in which it will apportion the priorities conferred on it by this Deed between those respective
amounts owing (but subject to and consistently with the terms of that Security).

11.6  Marshalling

A Financier need not resort to any Encumbrance it holds for the payment of amounts secured under a
Security held by it before the Financier resorts to any other Encumbrance it holds for the payment of the
same amounts.

11.7 Excess receipts - contingencies

If a Financier receives an amount as part of its entitlement under this Deed on account of an amount which
may become due for payment by the Financier to a third party and the rights of the third party to claim on
the Financier ends without a claim for the full amount received having been made, then:

(a) if the other Financier has priority for payment under this Deed, the Financier agrees to pay to
the other Financier an amount equal to that amount (or such lesser amount as is required if the
other Financiet's priority is for an amount less than the amount which the Financier would
otherwise be obliged to pay to the other Financier); or

(b) if the Financier has priority for payment under this Deed, it agrees to apply in or towards
payment of the amount for which it has priority under this Deed, an amount equal to that
amount (or such lesser amount as is required if the Financiers priority is for an amount less
than the amount which the Financier would otherwise be obliged to apply).

11.8 Release of Securities

If on the disposal of, or other dealing with, the Secured Property, whether or not on enforcement of a
Security, the proceeds are insufficient to pay to the Second Mortgagee the amounts secured by the
Second Mortgagee Securities (or that one of the Second Morigagee Securities which relates to the
Secured Property), then the Second Mortgagee agrees to give to the First Mortgagee:

{(a) a discharge of the Second Mortgagee Securities (or a discharge of that Security which relates
to the Secured Property); and

(b) any ather document required by the First Martgagee to enable the First Mortgagee to provide
clear titie to the Secured Property to a purchaser.

The Second Morigagee need not comply with this clause until the First Mortgagee establishes to the
reasonable satisfaction of the Second Mortgagee that the disposal of, or other dealing with, the Secured
Property has been made in good faith. The Second Mortgagee need not release any personal obligation
from the Security Provider or any Guarantor or any other person.

11.9 Financial accommodation raised by Receiver

The Second Mortgagee consents to any Receiver appointed by the First Mortgagee raising financial
accommodation from the First Mortgagee but only if the Receiver is empowered to do so under a Security.

11.10 Reinstatement of rights

Under law relating to insolvency, a person may claim that a transaction (including a payment)-in
connection with this Deed or the First Mortgagee Debt is void or voidable. If a claim is made and upheld,
conceded or compromised, then:

(a) the First Mortgagee is immediately entitled as against the Second Mortgagee to the rights under
this Deed in respect of the First Morigagee Debt to which it was entitled immediately before the
transaction; and

(b) on request from the First Mortgagee, the Security Provider, the Guarantor and the Second
Mortgagee agrees to do anything (including signing any document) to restore to the First
Mortgagee any right the First Mortgagee held from the Security Provider or Guarantor or the
Second Mortgagee immediately before the transaction.
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12.

The Second Mortgagee’s and Security Provider's and the Guarantor’s obligations under this clause are
continuing obligations, independent of the Second Mortgagee's and Security Provider's and Guarantor's
other obligations under this Deed and continue after this Deed ends.

PAYMENTS

13.

Each of the Second Mortgagee and each Security Provider agrees to make payments under this Deed:

(a) in full without set off or counterclaim, and without any deduction in respect of Taxes unless
prohibited by law; and

(b) if the payment relates to the First Mortgagee Debt, in the currency in which the payment is due,
and otherwise in Australian dollars in immediately available funds.

SECURITY PROVIDER’S AGREEMENT AND CO-OPERATION

14,

Each Security Provider agrees:
(a) to co-operate in the implementation of this Deed; and
(b) that if a Financier makes a payment to the other Financier in accordance with this Deed on the
disposal of, or other dealing with, the Secured Property (whether or not on enforcement of a

Security), then the Financier who receives the payment will be taken to have received the
payment from the Security Provider (as appropriate).

POWER OF ATTORNEY

14.1

14.2

185.

Appointment

The Second Mortgagee irrevocably appoints the First Mortgagee and each Authorised Officer of the First
Mortgagee individually as the Second Mortgagee's attorney and agrees to ratify anything an Attorney does
under clause 14.2.

Powers
An Attorney may untit the First Mortgagee Debt has been repaid in full:

(a) do anything which the Second Mortgagee can lawfully authorise an attorney to do including:

)] if a Security Provider becomes insolvent, convene and attend meetings and vote in
respect of its Subordinated Debt; and

(i) if a Security Provider becomes insolvent, exercise a right of proof of the Second
Mortgagee or do anything which the Attorney believes is expedient to give effect to
any of the First Mortgagee’s rights under this Deed.
These things may be done in the Second Mortgagee's name or the Attorney's name, and they include
signing and delivering documents, starting, conducting and defending legal proceedings and receiving any
distributions on its Subordinated Debt; and

(a) delegate their powers (including this power) and revoke a delegation; and

(b) exercise their powers even if this involves a conflict of duty or they have a personal interest in
doing so.

If an Attorney is not entitled to exercise its rights as Attorney under clause 14 2(a)(i), the Second
Morigagee agrees to exercise those rights as the First Mortgagee directs.

COSTS

151

Each Security Provider agrees to pay or reimburse each Financier on demand for:

(a) the Financier's costs, charges and expenses (including those incurred in connection with
advisers) in making, enforcing and doing anything in connection with this Deed including legal
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costs in accordance with any written agreement as to legal costs or, if no agreement, on
whichever is the higher of a full indemnity basis or solicitor and own client basis; and

(b) all duties, fees, Taxes and charges which are payable in connection with this Deed or a
payment or receipt or other transaction contemplated by it.

16. FURTHER STEPS B

16.1 |f a Financier asks, each Security Provider and each other Financier agree to do anything (such as
obtaining consents, signing and producing documents, producing receipts and getting documents
completed and signed):

(a) to bind it and give effect to this Deed; or

(b) to enable the Financier to register a Security to reflect the priorities set out in this Deed; or

(c) to enable the Financier to exercise the Financier's rights in connection with the Secured
Property.

17.  NOTICES -

17.1 A notice or other communication connected with this Deed (including any document relating to a
proceeding in a court) ("Notice”) has no legal effect unless it is in writing.

17.2  In addition to any other method of service provided by law, the Notice may be:

(a) sent by prepaid ordinary mail 1o the address for service of the addressee, if the address is in
Australia and the Notice is sent from within Australia;

b) sent by prepaid airmail to the address for service of the addressee, if the address is outside
Australia or if the Notice is sent from cutside Australia;

(©) sent by facsimile to the facsimile number of the addressee; or

(d) delivered at the address for service of the addressee.

17.3 A Notice must be signed by the sender (if an individual) or an Authorised Officer of the sender and marked
for the attention of the person identified in the Details.

17.4 A cerlificate signed by the sender (if an individual) or an Authorised Officer appointed under a Transaction
Document stating the date on which a Notice was sent or delivered under clause 17 is prima facie
evidence of the date on which that Notice was sent or delivered.

17.5 If the Notice is sent or delivered in a manner provided by clause 17, it must be treated as given to and
received;

(a) if mailed from within Australia to an address in Australia, on the second Business Day (at the
address to which it is maifed) after mailing;

(b) if mailed to an address outside Australia or mailed from outside Australia, on the fifth Business
Day (at the address to which it is mailed) after mailing;

(c) if sent by facsimile before 5 p.m. on a Business Day at the place of receipt, on the day it is sent
and otherwise on the next Business Day at the place of receipt; or

(d) if otherwise delivered, upon delivery.

17.6 Despite clause 17.5(c) a facsimite is not treated as given or received unless at the end of the transmission
the sender's facsimile machine issues a report confirming the transmission of the number of pages in the
Notice.

17.7 A Notice sent or delivered in a manner provided by clause 17 must be treated as validly given to and
received even if:

(a) the recipient has been liquidated or deregistered or is absent from the place at which the Notice
Is delivered or to which it is sent; or
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(b) the Notice is returned unclaimed.
17.8 A Notice connected with this Deed is irrevocable and is not effective until actually received by the Lender.

17.9 A party may change its address for service or facsimile number by giving Notice of that change to each
other party.

17.10 If a party to which a Notice is intended to be given consists of more than one (1) person then the Notice
must be treated as given to that party if given to any of those persons.

18. GENERAL

18.1  Continuing subordination

The subordination in clause 4 is a continuing obligation despite any intervening payment, settlement or
other thing.

18.2 Prompt performance

If this Deed specifies when a party agrees to perform an obligation, the party agrees to perform it by the
time specified and the party agrees to perform all other obligations promptly.

18.3 Consents

Each party agrees to comply with all conditions in any consent any other party gives in connection with this
Deed.

18.4 Set-off

A Financier may set off any amount owing by the Financier to a Security Provider (whether or not due for
payment) against any amount due for payment by the Security Provider (as appropriate) to the Financier
under this Deed.

The Financier may do anything necessary to effect any set-off under this clause (including varying the date
for payment of any amount owing by the Financier to the Security Provider or Guarantor (as appropriate)
and making currency exchanges). This clause applies despite any other agreement between a Security
Provider or Guarantor and the Financier.

18.6 Discretion in exercising rights
Each Financier may exercise a right or remedy or give or refuse its consent in any way it considers
appropriate (including by imposing conditions), unless this Deed expressly states otherwise.

18.6 Partial exercising of rights
If a Financier does not exercise a right or remedy fully or at a given time, the Financier may still exercise it
later.

18.7 No liability for loss
A Financier is not liable for loss caused by the exercise or attempted exercise of, failure to exercise, or
delay in exercising, a right or remedy.

18.8 Conflict of interest
Each Financier’s rights and remedies under this Deed may be exercised even if this involves a conflict of
duty or the Financier has a personal interest in their exercise.

18.9 Remedies cumulative
The rights and remedies of each Financier under this Deed are in addition to other rights and remedies
given by law independently of this Deed

18.10 Other Encumbrances or judgments
This Deed does not merge with or adversely affect, and is not adversely affected by, any of the following:

(a) any Encumbrance or other right or remedy to which a Financier is entitled: or
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18.11

18.12

18.13

18.14

18.15

18.16

18.17

19,

(b) a judgment which a Financier obtains against a Security Provider in connection with the First
Mortgagee Debt or Subordinated Debt

Each Financier may still exercise its rights under this Deed as well as under the judgment, other
Encumbrance or the right or remedy.

Inconsistent law
To the extent permitted by law, this Deed prevails to the extent it is inconsistent with any law.

Supervening legislation

Any present or future legislation which operates to vary the obligations of the Security Provider or the
Guarantor or a Financier in connection with this Deed with the result that a Financier's rights, powers or
remedies are adversely affected (including by way of delay or postponement) is excluded except to the
extent that its exclusion is prohibited or rendered ineffective by law.

Variation and waiver

Unless this Deed expressly states otherwise, a provision of this Deed, or right created under it, may not be
waived or varied except in writing signed by the party or parties to be bound.

Counterparts

This Deed may consist of a number of copies, each signed by one or more parties to the Deed. If so, the
signed copies are treated as making up the one document.

Governing law

This Deed is governed by the law in force in Queensland. Each party submits to the non-exclusive
jurisdiction of the courts of that place.

Serving documents

Without preventing any other method of service, any document in a court action may be served on a party
by being delivered or left at that party’s address for service of notice under clause 17.

Information

Each Financier is entitled, and hereby agrees, that, upon written request of the other Mortgagee it will keep
the other Financier informed as to the amount of the principal, interest and other moneys for the time being
owing under its Security and all other facts and circumstance relating to its Security and to the Financier

LIMIT OF LIABILITY — THE TRUST COMPANY (PTAL) LIMITED

19.1

19.2

19.3

Custodian of the Fund and the Trust

To the extent that the Trust Company (PTAL) Limited enters into this Deed in its capacity as the custodian
of the Fund, clauses 19.2 to 19.11 shall apply. To the extent that The Trust Company (PTAL) Limited
enters into this Deed in its capacity as custodian of the Trust, clauses 19.12 to 19,21 shall apply.

Custodian ~ LM Australian Income Fund — Currency Protected ARSN 133 497 917

The Trust Company (PTAL) Limited enters into this Deed, and the other parties to this Deed acknowledge
that they are aware that Trust Company (PTAL) Limited enters into this Deed, only in its capacity as
custodian of the Fund pursuant to the Custody Agreement and in no other capacity and the other parties to
this Deed are aware of the limited scope of Trust Company (PTAL) Limited ‘s obligations and powers
under the Custody Agreement.

Liability Limited

A liability arising under or in connection with this Deed is limited to and can be enforced against Trust
Company (PTAL) Limited only to the extent to which it can be satisfied out of the property of the Fund out
of which Trust Company (PTAL) Limited is actually indemnified for the liability. This limitation of Trust
Company (PTAL) Limited 's liability applies despite any other provision of this Deed and extends to all

liabilities and obligations of Trust Company (PTAL) Limited in any way connected with any representation,
warranty, conduct, omission, deed or transaction related to this Deed.
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19.4

19.5

19.6

19.7

19.8

19.9

19.10

19.11

19.12

No Right to Appoint or Prove

The parties to this Deed other than Trust Company (PTAL) Limited may not sue Trust Company (PTAL)
Limited personally or seek the appointment of a liquidator, administrator, receiver or similar person to
Trust Company (PTAL) Limited or prove in any liquidation, administration or arrangement of, or affecting,
Trust Company (PTAL) Limited.

Limit of Liability Not to Apply

The provisions of this clause 19 do not apply to any obligation or liability of Trust Company (PTAL) Limited
to the extent that it is not satisfied because under the Fund's Constitution, the Custody Agreement, or by
operation of law there is a reduction in the extent of Trust Company (PTAL) Limited's indemnification out of
the assets of the Fund, as a result of Trust Company (PTAL) Limited's fraud, negligence or wilful default.

Scape of the Custody Agreement

Despite any other provision of this Deed, if any obligation otherwise imposed upon Trust Company (PTAL)
Limited under this Deed is, in Trust Company (PTAL) Limited 's opinion, inconsistent with, or beyond the
scope of Trust Company (PTAL) Limited ‘s obligations or powers under the Custody Agreement, that
obligation, to the extent of that inconsistency or to the extent that it is beyond the scope of Trust Company
(PTAL) Limited 's obligations or powers under the Custody Agreement, must be performed by LM in its
capacity as the Responsible Entity of the Fund.

tnconsistency with the Custody Agreement

Any failure by Trust Company (PTAL) Limited to perform an obligation which it determines is either
inconsistent with or beyond its powers and obligations under the Custody Agreement will not amount to a
breach of or a dsfault under this Deed. Trust Company (PTAL) Limited 's determination as to whether an
obligation otherwise imposed upon it under this Deed is inconsistent with or beyond the scope of its
obligations and powers under the Custody Agreement is final and binding on all Parties.

Future Limitations

Trust Company (PTAL) Limited is not obliged to do or refrain from deing anything under this Deed
(including incur any liability) unless Trust Company (PTAL) Limited 's liability is limited in the manner
satisfactory to Trust Company (PTAL) Limited in its absolute discretion.

Agents

No attorney, agent, receiver ar receiver and manager appointed in accordance with this Deed and each
other Security or otherwise has authority to act on behalf of Trust Company (PTAL) Limited in a way which
exposes Trust Company (PTAL) Limited to any personal liability and no act or omission of any such person
will be considered fraud, negligence or wilful default of Trust Company (PTAL) Limited for the purpose of

clause 22.5.

Failure by Trust Company (PTAL} Limited

A failure by Trust Company (PTAL) Limited to comply with, or a breach by Trust Company (PTAL) Limited
of any of its obligations under this Deed will not be considered to be fraud, negligence or wilful default by
Trust Company (PTAL) Limited if the relevant failure or breach:

(a) arose as a result of a breach by a person other than Trust Company (PTAL) Limited where the
performance of the action (the non performance of which gave rise to such breach) is a
precondition to Trust Company (PTAL) Limited performing the said obligation; or

(b) was in accordance with a lawful court order or direction or otherwise required by law.

Ovenide Provision

All of the terms, clauses and conditions of this Deed are subject to this clause 19.

Custodian — LM Managed Performance Fund

The Trust Company (PTAL) Limited enters into this Deed, and the other parties to this Deed acknowledge
that they are aware that Trust Company (PTAL) Limited enters into this Deed, only in its capacity as
custodian of the Trust pursuant to the Custody Agreement and in no other capacity and the other parties to
this Deed are aware of the limited scope of Trust Company (PTAL) Limited 's obligations and powers
under the Custody Agreement.
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19.13

19.14

19.15

19.16

19.17

19.18

19.19

19.20

19.21

Liability Limited

A liability arising under or in connection with this Deed is limited to and can be enforced against Trust
Company (PTAL) Limited only to the extent to which it can be satisfied out of the property of the Trust out
of which Trust Company (PTAL) Limited is actually indemnified for the liability. This limitation of Trust
Company (PTAL) Limited 's liability applies despite any other provision of this Deed and extends to all
liabilities and obligations of Trust Company (PTAL) Limited in any way connected with any representation,
warranty, conduct, omission, deed or transaction related to this Deed

No Right to Appoint or Prove

The parties to this Deed other than Trust Company (PTAL) Limited may not sue Trust Company (PTAL)
Limited personally or seek the appointment of a liquidator, administrator, receiver or similar person to
Trust Company (PTAL) Limited or prove in any liquidation, administration or arrangement of, or affecting,
Trust Company (PTAL) Limited.

Limit of Liability Not to Apply

The provisions of this clause 19 do not apply to any abligation or liability of Trust Company (PTAL) Limited
to the extent that it is not satisfied because under the Trust's Constitution, the Custody Agreement, or by
operation of law there is a reduction in the extent of Trust Company (PTAL) Limited's indemnification out of
the assets of the Trust, as a result of Trust Company (PTAL) Limited's fraud, negligence or wilful default.

Scope of the Custody Agreement

Despite any other provision of this Deed, if any obligation otherwise imposed upon Trust Company (PTAL)
Limited under this Deed is, in Trust Company (PTAL) Limited 's opinion, inconsistent with, or beyond the
scope of Trust Company (PTAL) Limited 's obligations or powers under the Custody Agreement, that
obligation, to the extent of that inconsistency or to the extent that it is beyond the scope of Trust Company
(PTAL) Limited 's obligations or powsrs under the Custody Agreement, must be performed by LM in its
capacity as the Responsible Entity of the Trust.

Inconsistency with the Custody Agreement

Any failure by Trust Company (PTAL) Limited to perform an obligation which it determines is either
inconsistent with or beyond its powers and obligations under the Custody Agreement will not amount to a
breach of or a default under this Deed. Trust Company (PTAL) Limited’s determination as to whether an
obligation otherwise imposed upon it under this Deed is inconsistent with or beyond the scope of its
obligations and powers under the Custody Agreement is final and binding on all Parties.

Future Limitations

Trust Company (PTAL) Limited is not obliged to do or refrain from doing anything under this Deed
(including incur any liability) unless Trust Company (PTAL) Limited 's liability is limited in the manner
satisfactory to Trust Company (PTAL) Limited in its absolute discretion.

Agents

No attorney, agent, receiver or receiver and manager appointed in accordance with this Deed and each
other Security or otherwise has authority to act on behalf of Trust Company (PTAL) Limited in a way which
exposes Trust Company (PTAL) Limited to any personal liability and no act or omission of any such persen
will be considered fraud, negligence or wilful default of Trust Company (PTAL) Limited for the purpose of
clause 19.15.

Failure by Trust Company (PTAL) Limited

A failure by Trust Company (PTAL) Limited to comply with, or a breach by Trust Company (PTAL) Limited

of any of its obligations under this Deed wilt not be considered to be fraud, negligence or wilful default by

Trust Company (PTAL) Limited if the relevant faifure or breach:

(a) arcse as a result of a breach by a person other than Trust Company (PTAL) Limited where the
performance of the action (the non performance of which gave rise to such breach) is a
precondition to Trust Company (PTAL) Limited performing the said cbligation; or

(c) was in accordance with a lawful court order or direction or otherwise required by law

Override Pravision

All of the terms, clauses and conditions of this Deed are subject to this clause 19.
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20. LIMIT OF LIABILITY ~ LM

201

20.2

20.4

205

20.6

20.7

208

20.9

20.10

Responsible Entity and Trustee

To the extent that LM enters into this Deed in its capacity as the responsible entity of the Fund, clauses
20.2 to 20.6 and clauses 20.12 to 20.13 shall apply. To the extent that LM enters into this Deed in its
capacity as the trustee of the Trust, clauses 20.7 to 20.13 shall apply.

Responsible Entity

LM enters into this Deed, and the other parties to this Deed acknowledge that they are aware that LM
enters into this Deed, in its capacity as the responsible entity of the Fund, pursuant to the constitution of
the Fund (the Constitution) and the other parties to this Deed are aware of the fimited scope of LM's
obligations and powers under such Fund.

Liability Limited

A liability arising under or in connection with this Deed is limited to and can be enforced against LM only to
the extent to which it can be satisfied out of the property of the Fund out of which LM is actually
indemnified for the particular fiability. This limitation of LM's liability applies despite any other provision of

this Deed and extends to all liabilities and obligations of LM in any way connected with any representation,
warranty, conduct, omission, deed or transaction related to this Deed

No Right to Appoint or Prove

The parties to this Deed other than LM may not sue LM personally or seek the appointment of a liquidator,
administrator, receiver or similar person to LM or prove in any liquidation, administration or arrangement
of, or affecting, LM.

Limit of Liability Not to Apply

The provisions of this clause 20 do not apply to any obligation or liability of LM fo the extent that it is not
satisfied because under the Fund's Constitution or other constituent doecuments, or by operation of law,
there is a reduction in the extent of LM's indemnification out of the assets of the Fung, as a result of LM's
fraud, negligence or wilfu! default.

Inconsistency with the Constitution

Any failure by LM to perform an obligation which it determines is either inconsistent with or beyond its
powers and obligations under the Constitution will not amount to a breach of or a default under this Deed.
LM's determination as to whether an obligation otherwise imposed upon it under this Deed is inconsistent
with or beyond the scope of its obligations and powers under the Constitution is final and binding on all
parties.

Trustee

LM also enters into this Deed, and the other parties to this Deed acknowledge that they are aware that LM
enters into this Deed, in its capacity as the trustee of the Trust, pursuant to the constitution of the Trust
(the Trust Deed) and the other parties to this Deed are aware of the limited scope of LM's obligations and
powers under such Trust.

Liability Limited

A liability arising under or in connection with this Deed is limited to and can be enforced against LM only to
the extent to which it can be satisfied out of the property of the Trust out of which LM is actually
indemnified for the particular liability. This limitation of LM's liability applies despite any other provision of
this Deed and extends to all liabilities and obligations of LM in any way connected with any representation,
warranty, conduct, omission, deed or fransaction related to this Deed.

No Right to Appoint or Prove

The parties to this Deed other than LM may not sue LM personally or seek the appointment of a liquidator,
administrator, receiver or similar person to LM or prove in any liquidation, administration or arrangement
of, or affecting, LM.

Limit of Liability Not to Apply

The provisions of this clause 20 do not apply to any obligation or liability of LM to the extent that it is not
satisfied because under the Trust's Trust Deed or other constituent documents, or by operation of law,
there is a reduction in the extent of LM's indemnification out of the assets of the Trust, as a result of LiM's
fraud, negligence or wilful default.
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2011 Inconsistency with the Trust Deed

Any failure by LM to perform an obligation which it determines is either inconsistent with or beyond its
powers and obligations under the Trust Deed will not amount to a breach of or a default under this Deed.
LM's determination as to whether an obligation otherwise imposed upon it under this Deed is inconsistent
with or beyond the scope of its abligations and powers under the Trust Deed is final and binding on all

parties.
20.12 Future Limitations
LM is not obliged to do or refrain from doing anything under this Deed (inciuding incur any liability) untess

LM's liability is limited in the manner satisfactory to LM in its absolute discretion.

20.13 Override Provision
All of the terms, clauses and conditions of this Deed are subject to this clause 20.

21. LM’S AUTHORITY TO ACT FOR FIRST MORTGAGEE

21.1  The Parties acknowledge that LM shall on behaif of the First Mortgagee exercise all of the rights, powers,
consents, controls and approvals pursuant to or under this Deed and each other Security and all actions
taken by LM shall be deemed to have been authorised by the First Morigagee without any Security
Provider or any other person dealing with LM being concerned to enquire as to the authority of LM to act
on behalf of the First Mortgagee in respect of this Deed and each other Security or any matter or thing
arising in relation thereto.

21.2  Forthe purposes of this Deed and each other Security:

(a) all payments to be the Second Mortgagee or a Security Provider under this Deed and each other
Security shall be made to LM on behalf of and for the account of the First Mortgagee;

(b) all demands upon the Second Mortgagee or a Security Provider shall be made by LM;

(c) all documents, notices, consents or approvals to be given to or by the Security Provider under this
Deed and each other Security shall be given to or by LM;

(d) all rights conferred upon the First Mortgagee under this Deed and each other Security shall be
exercisable by LM;

(e) all communications in relation to this Deed and each other Security or any transaction contemplated
by this Deed and each other Security shall be directed by the Second Mortgagee or any Security
Provider to LM on behalf of the First Mortgagee;

a receipt issued by LM shall as against ary Security Provider constitute a good and valid discharge on
behalf of the First Mortgagee to any person dealing with the First Mortgagee.

EXECUTED AS A DEED

EXECUTED by THE TRUST COMPANY (PTAL)
LIMITED ACN 008 412 913 as First Morigagee, by its
Attorney who state that is has had no holice of revocation
of the Power of Attorney dated 12 i 11201
registered in Queensland as dealing |

number_ YL RS (G 0
5

ortness ! Q

pma

— e e e
A\
]

ViCKi SKDDRAS
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EXECUTED by THE TRUST COMPANY (PTAL) )
LIMITED ACN 008 412 913 as Second Moartgagee, by its | E—

Aftomey who state that is has had no nptice of revocatlon ) \\___ .

of the Power of Attorney dated % .| 3 = 7 I

registered in Queensland as deahng ndmbsr -’.___] e \ | ety
G lE RN to LT e .

Lohness’ ‘e John Newby

7
VICKI SKODRAS Head of Property and tnfrasticture Custody §
1

EXECUTED by LM INVESTMENT MANAGEMENT LTD
ACN 077 208 461in accordance with section 127 of the
Ccrporahums AcL 2001 (Cth):

- \ &

2erVices

L L N ——

Slgnatljre of Dlrector/Secretary e

78 nafureo'blrector ( u’H i%/léf
Frncing 1l Mol LD Circ Fscher
Full name of Director/Secretary ’ I -i"fujéwl*ﬁq‘d

s

Full name of D:rectcr

EXECUTED by PEREGIAN BEACH PTY LLTD ACN 127
412 864 accordance with section 127 of the Corporations
Act 2001 (Cth):

— e e A

é}gna{t{}}'e"};f Director/Secretary

Full name of Director/Secretary :
Fuli name of Dlrec’tor

SIGNED SEALED AND DELIVERED by  DAVID
RICHARD HAWES in the presence of:

R

Slgnature of V\fltness Adrienne Anderson
& Justice of the Peace in and for
{he State of New South Wales

EXECUTED by GLENSIDE GRCUP (QLD) PTY LTD
ACN 144 620 093 in accordance with section 127 of the
Corporations Act 2001 (Cth):

- - /.f’_]

v/

D|rector—S|gnature Ql){ Dlrector/Secretary Signature

Printfull name Print full name
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SCHEDULE 1

First Mortgagee Securities

(8) Loan Agreement between The Trust Company (PTAL) Limited ACN 008 412 913 as Lender and LM
Investment Management Limited ACN 077 208 461 as responsible entity for the LM Australian tncome
Fund - Currency Protected ARSN 133 497 917, Peregian Beach Pty Ltd ACN 127 412 864 as Borrower
and David Richard Hawes and Glenside Group Pty Ltd ACN 144 620 093 as Guarantor dated on or
about the date of this Guarantee under which the Lender has conditionally agreed to provide a loan
facility to the Borrower.

(b} Mortgage over the property situated at Lot 74 Endeavour Dive, Northlakes Qld more fully described as
Lot 74 on SP 236546, County of Stanley, Parish of Reddliffe Title Reference 50848722

(c) Deed of Guarantee and Indemnity given by David Richard Hawes and Glenside Group (Qid) Pty Ltd
ACN 144 620 093 in favour of the Lender.

(d) General Security Deed by Peregian Beach Pty Ltd ACN 127 412 864 in favour of the Lender over ail the
property, assets and undertakings of Peregian Beach Pty Ltd ACN 127 412 864,

(e) General Security Deed by Glenside Group (QId) Pty Ltd ACN 144 620 093 in favour of the Lender over
all the property, assets and undertakings of Glenside Group (Qld) Pty Ltd ACN 144 620 093

() Deed of Priority and Subordination intended to be executed on the same date as this Agreement by The
Trust Company (PTAL) Limited ACN 008 412 913 as custodian for the LM Australian Income Fund —
Currency Protected ARSN 133 497 917, The Trust Company (PTAL) Limited as custodian for the LM
Managed Performance Fund, Peregian Beach Pty Ltd ACN 127 412 864, David Richard Hawes and

Glenside Group (Qld) Pty Ltd.

(9) Any other documents or security that is provided in support of or relating to the Loan Agreement or other
security.
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(a)

(e)

U]

(9

(00024425 }

SCHEDULE 2
PART 1

Second Mortgagee Securities

Loan Agreement between The Trust Company (PTAL) Limited ACN 008 412 913 as Lender
and LM Investment Management Limited ACN 077 208 461 as responsible entity for the LM
Managed Performance Fund, Peregian Beach Pty Ltd ACN 127 412 864 as Borrower and
David Richard Hawes and Glenside Group Pty Ltd ACN 144 620 093, Green Square Property
Development Corparation Pty Ltd ACN 104 248 053 and Lot 111 Pty Ltd ACN 106 102 005 as
Guarantor daled 29" June, 2010 under which the Lender has provided a loan facility to the
Barrower.

Mortgage over the property situated at Lot 74 Endeavour Dive, Northlakes Qld more fully
described as Lot 74 on SP 236546, County of Stanley, Parish of Redcliffe Title Reference
50848722

Deed of Guarantee and Indemnity given by David Richard Hawes and Glenside Group (Qld)
Pty Ltd ACN 144 620 093, Green Square Property Development Corporation Pty Ltd ACN 104
248 053 and Lot 111 Pty Ltd ACN 106 102 005 in favour of the Lender.

Fixed and Floating Charge over Peregian Beach Pty Lid ACN 127 412 864 in favour of the
Lender over all the property, assets and undertakings of Peregian Beach Pty Ltd ACN 127 412
864.

Fixed and Floating Charge over Glenside Group (Qld) Pty Ltd ACN 144 620 093 in favour of the
Lender over all the property, assets and undertakings of Glenside Group (Qld) Pty Ltd ACN
144 620 093

Fixed and Floating Charge over Green Square Property Devetopment Corporation Pty Ltd ACN
104 248 053 in favour of the Lender over all the property, assets and undertakings of Green
Square Property Development Corporation Pty Ltd ACN 104 248 053.

Fixed and Floating Charge over Lot 111 Pty Ltd ACN 106 102 005 in favour of the Lender over
all the property, assets and undertakings of Lot 111 Pty Ltd ACN 106 102 005.

Deed of Priority and Subordination intended to be executed on the same date as this
Agreement by The Trust Company (PTAL) Limited ACN 008 412 913 as custodian for the LM
Austrafian Income Fund — Currency Protected ARSN 133 497 917, The Trust Company (PTAL)
Limited as custodian for the LM Managed Performance Fund, Peregian Beach Pty Ltd ACN
127 412 864, David Richard Hawes and Glenside Group (Qid) Pty Ltd.

Any other documents or security that is provided in support of or relating to the Loan Agreement
or other security.
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Annexure 7

714602018 V0 REGISTERED Recorded Date 02/06/2012 08:50 Paga 1 of 1

e —

'

QUEENSLAND LAND REGISTRY MORTGAGE PRIORITY FORM 30 vorsion 3
1 and Tile Act 1004, Land Act 1994 and Water Acl 2000 Paga 1 of 1
7 1 46 Lodgar (iame. address, E-mall & phone number)  Lodger ——‘
029 1 9 LM lnvestment Management Pty Lid Caode
PO Box 485 GC485
SURFERS PARADISE QLD 4217
$137.10 |
2013 o8-8 PH: 5684 4500

clough@!maustralia.com
Fcr more Informa\lon ADOUL PIVALY 1) o roae v e -

waobsglle.
Granlor's Australian Credit Licence {if any)
Grantea's Australlan Cradit Licence (If any)
1.  Priority particulars 2. Consequent Order of Priority
Mortgaege No. baing postponad 714236887 ............., Dasling Nog, 714574199 ..o
Martgage Na. recelving priorlty 714574199 ,..vevreeee T14236897 .ociiineiinsiiiin e sensnsiosiss
3. Lot on Plan Description County Parish Title Reforence
LOT 74 ON 8P238546 STANLEY REDCLIFFE 50848722

4. Grantar (Morigageo of the mortgage balng postponad)
THE TRUST COMPANY (PTAL) LIMTIED ACN 008 412 913

5, Grantee (Morgagee of the mortgage revelving prority)
THE TRUST COMPANY (PTAL) LIMTIED ACN 008 412 913

6. Request/Execution
The Granior grants {0 the Grantee the prorily of mortgages as indicated In {tem 2.

Witnessing officer must he awara of his/her obligations under section 162 of the Land Title Act 1884

The Trust Compeny (PTAL) Ltd AGN 008 412 913
by its Attomey JehaNewby-! Trent Franklin who
states that it has had no notice of revocation of the
Powar of Attorney dated 12R07/2010 reglsterod in
Queansland as dealing no, 713351029

BT | N i womlgnalure
Trant Franklin
s AARE}N TRAN.ccissicerrnenen..full name Manager Froperty and Infrastructure Custody Sarvices
........ LEGALPRACITIONEE _wuitoaion Do 17102 Z P
Witnessing Officer Executlon Date Grantors Smnutura
(Witnessing officar must bs in actardance with Schedule 1
of Lanad Title Act 1984 eg Legal Practitloner, JP, C Dac) The Trust Company (PTAL) Ltd ACN 008 412 813
by lts Attomey dohm-Mewby—~Tront Frankln who
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Annexure 8

SUPREME COURT OF QUEENSLAND

REGISTRY: Brisbane
NUMBER: 8792 of 2013

Plaintiff: KORDAMENTHA PTY LTD
{ACN 100 169 391) AS TRUSTEE FOR THE
LM MANAGED PERFORMANCE FUND
AND

First Defendant: LM INVESTMENT MANAGEMENT
LIMITED (RECEIVERS AND MANAGERS
APPOINTED) (IN LIQUIDATION)
ACN 077 208 461
AND

Second Defendant: TRUST COMPANY (PTAL) LIMITED
ACN 008 412 9213

STATEMENT OF FACTS

1. Pursuant to section 96 of the Trusts Act 1973 (Qld) (“the Act”), a trustee
may apply to the Court upon a written statement of facts for directions. This
document sets out the facts relied upon by Mr John Park and Ms Ginette Muller in

respect of their application in these proceedings filed on 5 November, 2015.

2. Mr Park and Ms Muller are the liquidators (“Liquidators”) of LM
Investment Management Limited (Receivers and Managers Appointed) (in
Liquidation) (“LMIM”). LMIM is, and remains, the responsible entity of the LM

Australian Income Fund (“AIF”).

3. Between on or about 4 December 2001 and 12 April, 2013, LMIM was also

the trustee of a trust known as the LM Managed Performance Fund (*“MPEF”).

Russells
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Filed on behalf of the Applicants 300 Queen Street

BRISBANE 4000
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4. The business ol both the MPF and AIF was to use funds obtained by
Investors {members) to enter into property investments and structured loan
transactions for the purchase and /or development of real property in Australia for the

eventual benefit of those members.

5. On 12 April, 2013, by order of the Supreme Court of Queensland, LMIM
was removed as trustee of the MPF and KordaMentha Pty Ltd and Calibre Capital
Limited were appointed as the trustees of the MPF (“the Trustees”) in place of
LMIM.- Calibre Capital Limited has since purported to resign as a trustee of the MPF,

leaving KordaMentha Pty Ltd the sole trustee of the MPF (“KordaMentha”).

The directions to prosecute and defend the proceedings

6. On 19 September, 2013, the Trustees commenced proceedings by way of
Originating Application filed in the Supreme Court of Queensland, being proceeding
number 8792 of 2013, seeking directions from the Court pursuant to section 96 of the
Act (“the MPF Proceeding”) as to whether the Trustees would be justified in

prosecuting certain proceedings against LMIM (the “Peregian Beach Proceeding”).

7. On 19 September, 2014, the Liquidators filed an Originating Application in
the Supreme Court of Queensland, being proceeding number 8884 of 2014, seeking
directions pursuant to section 96 of the Act as to the proper course that LMIM should
take in relation to the MPF Proceeding and the Peregian Beach Proceeding (in the
event that the Trustees were advised to prosecute the Peregian Beach Proceeding)

(“the AIF Proceeding”).

8, Pursuant to section 96 of the Act, the Supreme Court of Queensland gave
directions to the Liquidators and LMIM and the Trustees, respectively:
(a) on 23 January, 2015 in the AIF Proceeding, to the effect that the

Liguidators and LMIM would be justified in defending the Peregian Beach

Proceeding; and
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{b) on 9 February, 2015 in the MPF Proceeding, to the effect that the Trustees

would be justified in prosecuting the Peregian Beach Proceeding.

9. On 9 February, 2015, the Supreme Court of Queensland ordered that the
Trust Company (PTAL) Limited (“PTAL") be added as the Second Defendant in the
Peregian Beach Proceeding. PTAL is the custodian of the assets of the AIF and
currently holds on trust, pursuant to an agreement between the Liquidators and
KordaMentha, a sum of approximately $1.95 million, pending the resolution of the

Peregian Beach Proceedings.

Background facts and pleadings to Peregian Beach Proceeding

10. -~ The essence of the allegations against LMIM in the Peregian Beach

Proceeding is that:

(a) LMIM, as responsible entity of the AIF, loaned approximately $1.7 million
to Peregian Beach on terms which would see that loan and its associated
securities take priority over loans and securities which already existed
between LMIM as trustee for the MPF (as lender) and Peregian Beach (as
borrower) (the “Transaction”);

(b) ultimately, Peregian Beach defaulted and LMIM sold the securities it held
over the borrower’s property, albeit at a shortfall in respect of the monies
repayable to both the ATF and the MPF; '

(<) in September, 2013, LMIM as responsible entity of the AIF received the
sum of $1,925,729.92, being repayment in full of its loan plus interest. By
that time the MPF had lent a total of approximately $3.2 million in respect

" of which it received the sum of $§429,135.04 from the sale proceeds;

{d) KordaMentha asserts that the MPF was disadvantaged by the Transaction
and, that by entering into the Transaction, LMIM acted inappropriately;
and

(e) KordaMentha seeks orders requiring LMIM to take steps such that the

funds received by AIF (now held by PTAL) are paid to KordaMentha as
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trustee of the MPF (together with any interest which has accrued),
meaning that the MPF would receive the entire proceeds of the sale of the
securities held over Peregian Beach and AIF would receive no monies in
respect of the loan of approximately $1.7 million it made to Peregian

Beach.

The proposed settlement

11, The Liquidators have defended the Peregian Beach Proceedings on behalf of
LMIM on the basis that there are good arguable defences to the claims alleged by
KordaMentha. The commercial reality is, however, that some settlements may not
always reflect the actual legal rights of parties. In the Liquidators’ view, this is a
matter where a settlement based upon commercial considerations rather than strict

legal rights is appropriate and desirable.

12. The First Defendant and KordaMentha have reached an in principle
agreement to settle the Peregian Beach Proceedings. A proposed Deed of Settlement is
being drafted between the parties but is conditional upon each of LMIM and
KordaMentha receiving judicial direction to the effect that they would be justified in

carrying out the settlement.

13. The Liguidators intend to exhibit a copy of the proposed Deed of
Settlement to an affidavit to be sworn by Ms Kelly-Anne Trenfield as a confidential
exhibit. So far as is possible, the Liquidators wish to maintain the confidentiality of
that document and will request that the court make an appropriate confidentiality

order in that regard.

14. In essence, the terms of settlement operate such that of the funds held on
trust by PTAL, being approximately $1.95 million, be split such that the sum of

$675,000.00 is to be paid to KordaMentha and the balance with all accretions (being
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approximately $1.275 million) is to be paid to the AIF, with each party to bear its own

costs of the Peregian Beach Proceeding and the AIF Proceeding.

15. In the Liquidators’ view, the following matters are factors to be weighed up
in determining whether the First Defendant is justified in proceeding with the

proposed terms of the Deed of Settlement:-

{(a) the confidential legal advice the Liquidators have received from Queens
Counsel and Junior Counsel on prospects and the win/lose analysis in
respect of the Peregian Beach Proceeding (in respect of which legal
professional privilege is not waived and these advices are to remain

confidential);

(b) the Liquidators’ professional fees and costs to date in dealing with the

Peregian Beach Proceeding are $22,109.50;

{c) LMIM'’s legal costs and expenses incurred to date in defending the Peregian

Beach Proceeding are approximately $356,000,00;

(d) the Liquidators’ future professional fees and costs in dealing with the
Peregian Beach Proceeding up to the conclusion of a trial are estimated to

be approximately $44,000.00;

(e) LMIM's future estimated legal fees and expenses in defending the Peregian
Beach Proceeding up to the conclusion of a trial are expected to be
approximately $350,000.00 (as estimated to the Liquidators” by LMIM’s

solicitors);
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the quantum of the proposed settlement is within the range of the possible
best to worst case outcomes ol the Peregian Beach Proceeding should the

matter proceed for determination at a trial;

the Liquidators are cognisant of the comments made by a number of judges
regarding members’ funds being spent on litigation rather then there being

a timely return of funds to members;

the uncertainty which exists whether any policy or polices of insurance
potentially held by LMIM will respond to any claim made by LMIM
regarding the Peregian Beach Proceeding, any loss to the AIF, including as
a result of the proposed settlement, and the impact of the proposed

settlement upon any such claim for indemnity ; and

the commerciality of the proposed settlement of the Peregian Beach

Proceeding from the point of view of the AIF members, including:

(i) that the settlement will bring certainty to the members of the
AlTF;

(i) the settlement will ensure that will be a return to members of
the AIF;

(iii) the settlement will enable the Liquidators to bring about the

timely and efficient winding up of the AIF, including effecting a
distribution to members (hopefully) prior to the end of the

calendar year;

(iv) the settlement removes the risks associated with litigation,

including the risk of an adverse costs order against the AIF;
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(v)

(xi)

{xdi)

the settlernent obviates the ongoing costs associated with the

litigation, incduding the costs of:

(vi) undertaking disclosure of potentially thousands of

pages of documents, (both electronic and hard copy);

(vii) the costs of engaging experts;

(viil) the costs of obtaining witness statements;

(ix) -~ the costs of subpoenas; and

(x) the costs of a trial which would likely involve both

Senior and Junior counsel;

although LMIM has obtained an order for security for costs
against the MPF.-in the sum of $375,000.00 by way of a bank
guarantee, if LMIM is ultimately successful at a trial and is
awarded costs, it is unlikely that LMIM will recover all of the
legal costs incurred, nor the liquidators fees and remuneration.
in running the trial; as such, the longer the Peregian Beach
Proceeding continues the greater the cost to the AIF and the
greater the risk that the MPF may not have suificient funds to

meet an adverse costs order; and

the time costs of money from the point of view of the members
of the AIF and the timeliness of the payment of a dividend to

AJF members.
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16. Accordingly, the Liquidators have brought this application for directions as
to whether the First Defendant is justified in proceeding with the proposed Deed of

Settlement to resolve the Peregian Beach Proceeding.

Lusels

Signed: Russells
Description: Solicitors for the First Defendant
Dated: 5th  day of November, 2015
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