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4.1 By executing the Application Fonr attached to the Offer Document the

Me,mbers as are constituted fiorn time to time agrec to be bound by the

terms and conditions of this Constitution'

ISSUE OF'UNITS

5.1 Offer

The Managet lnray at anY time;

(l) offer Units for subscriplion or sale; or

(2) invite persons to make offers to subscribe for or buy Units'

5.2 Fornr of Application

Each Application for Units:-

(1) must be macle by Application Fornr artached to an Offer

Doounent; and

(2) must be accompanied by Application Moneys as required by any

rel evant Offer Document;

(3) aray only made by au Authorised Investor.

5.3 Acceptance or rejection

TheMqnager may, without giving any reason:

(1) accePt an APPlication;

(2) reject an APPlicalion; or

(3) reject part of the APPlication.

5.4 Uncleared funds

Units issued against Application Money in the form of a cheque or other

payment order (other than in cleated firnds) are void if the cheque or

paytrrent order is not subseqnently cleared.

5,5 Issue of UnÍts

Units are taken to be issued whelr:

(t) the Application Money for the Issue Price is received by the

Manager;and

(2) the Manager accepts the Application and the Units are entered in

the Register, or at such other tinle as the Mallager determines.

5.6 Nunlber of Units Isstrecl

The number of Units to be issued to an Applicant rvill be the antount of

the Application Money less the Tl'a¡saction Fee, rounded dor¡,n to the

neat'est utlrole number,

5.7 Invest¡ncnt Conlìl'mation Statenlent
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I'lle evidence of a Members liolding in the Scheme u'il1 be the lalest

extl'act frour the Registel as provided from tinle to tirne to a Mentber by

the Managet'ill a lnvestnrent Confitmation Statelllent.

5.8 Notwithstanding c)auses 5.1 - 5.6,the Managerttray, in its discretion, allot

Units on ternrs and conditions it thinks fit.

ISST]E PRICE

The issue price of a Unit shall be $ I .00.

TERIVI OF'INryBSTI\,IINT AI\D REDDN{PTION OF UNITS

7,1 MinÍmum Term and Conditions

The nìnimuur term of the investment aud conditions attaching to the

redemption of the Units (withdrau,al of funds) are detailed in the Offer

Document under which the Menrber applied for Unjts. The minimnm

notice period for rederrrption requests may be varied by the Manager fiom

tirne to tirne by written notice to Members.

7.2 Notice to Redcem

Subject to clause 7.I a Member nlay request a redemption of all or part of

its Units in the manner prescribed by the Offer Document.

7.3 No Obligatìon

(a) Subject tq the provisions of clause 7.2 and 7.3(b) the Manager

u'ill ag¡ee to a Members request for redemption of Units,

(b) The Manager is not obliged to aglee to any request for

redemption of U¡its for such peliods as it in its sole discretion

deten¡ines u4rere:-

(r) The Scheme's cash reserves fall belolv 5% of the value of

the Scheme's Issr¡ed Units; or

(ii) In any calendar nrortth the Manager receii'es net

redemption requests equal to 10'% or more of the value of

the Scherne's Issued Units; or

(iii) Any other e't,ent ol' circumstances ariscs tl'hich the

lr4anager considers in its absolute discretion may be

detl'imental to the illterests of the Members in the

Scheme,

7.4 Redemption by the l\{anager

The Manager rnay redeenr any Units al any tirnc by giving notice of such

redernption to the relevant Unit Holders.
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1.5 Pa¡,ment

(a) The Manager llust pay to lhe holder of a redeemed Unit so much

of the Distributablc Income for the Distribuiion Period as the

Manager considels is reasonably attributed to the Unit fol the

peliod from fhe contmencernent of the then cunent Distribution

Period to the date of the redemption,

(lr) The Managet must pay to the holder of the redeemed Units the

rede:nption price of $ i.00 per Unit for each redeemed Unit plus

the amountrefered to in clause 7.5(a) rvithin one montb after the

Manager's obligation to pay the ledemption price under clause

7.6 arises.

7.6 Cancellation of Units

Upon the redemption of Units, the Units must be cancelled and the'name

of the holder must be removed from the Register as a holder of those

Units and the Manager's obligation to pay tlte redemption price and the

amount refered to in cl au se 7, 5 (a) per Unit for each redeenred Unit a¡ises.

TRANSFER OF LINITS

B,I lransferability of Units

(1) Subject to this Constitution, a Unit rnay be transferred by

jnstrument in writing, in any fonn authorised by Law or irr any

other fonn that the Managet approves.

(2) A Transferor of Units remairls the holder of the Units transferred

until the transfer is registered.

8.2 Rcgistration of Transf'ers

(l) The follorving documents rnust be lodged for registration at tlte

re gistered ofTice of the Manager or the locatíon of the Register:

(1) the instrunrent of transf'er; and

(2) an¡, s1hr. information that the Manager tttay require to

establish the transferor's right to transfer the Uuits,

(2) On conrpliance vvjth clause 8.2(a), the Manager will, sulrject to

the porvers of the Manager to le fuse registration, register the

transfelee as a Member.

8.3 \\'here registration nra¡' be refused

\Ã4rere pernritted 1o do so by Lar,^.' or lhis Constítution, fhe Manager lllay
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refi.rse to registcr any trattsfer of Units.

8.4 Where registration must bc rcfusecl

If:

(1) the Manager has notice that the transferor of Units has entered

ìnto any borowing ol other lonn of financial accommodation to

proYide all or part of the funds to subscribe for or acquire a unit

and has not received confimration fi'om the financier that the

finallcier coltsents to the transfer of those Units; or

(2) the transferor has given a power of attorney in favour of the

Manager in the form set out in an applicalion form accompanying

tbe offer Document and the transfelee has not executed and

provided to the Manager a similar foml of poufer of attomey

(with such adaptations as are necessary) in favour of the

Manager, the Managel must refuse to register same and must

continue to treat the seller or hansferor as the case may be as the

registered holder for all purposes and lhe pnrported sale,

purchase, disposal or transfer shall be ofno effeot, or

(3) if the h.ansferee is not a Member the Manager mustnot consenl to

the registration until the Managel is satisfied that the hansferee

b.as r.ead or had the opportunity to read this constitution and ltas

agreed to be bound by its provisions'

8.5 Notice of uon-registration

If the lr4anager declines to register any transfer of Units, the Manager

. must within 5 Business Days after the transfer was lodged u'ith the

Manager give to the person who lodged the transfer wlitten notice of, and

the reasons for, the decision to declirie registration.

8.6 Suspensiott of transfers

The registration of transfers of units may be suspended at auy time and

lol any period as the Nlanager frottr tìme to time decides. Horvever, the

aggregate of tþose periods m¡st not exceed 30 days in any calendar year.

TRANSN{ISSION OF LTJ\ITS

9,1 Entitlenrent to Units on deatb

(l) If a Menrber dies:

- (l ) fhe sttrvivolor survivors, \'t'ltere the Menlber u'as a joint

holder; and
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(2) the legal personal replesentatives ofthe deceased, vvhere

the Melnber was a sole holder,

will be the only persolls recogrised by the Manager as having

any title to the lr4ember's interest iti the Units.

(2) The Manager may require evjdetlce of a Menlber's death and

grant of probate as it thinks fit.

(3) This clause does not release the estate of the deceased joint

Member front any liability in respect of a Unit that had been

jointly held by the Membel with other persol)s,

9.2 Registration of persons c¡ltitled

(l) Subject to the Bankruptcy Act 1966 and to the production of any

inforrnation that is propcrly required by the Manager, a person

becoming entitled to a Unit in consequence of the death or

bankruptcy (ot other legal disability) of a Member may elect to:

(1) be registered personally as â Member; or

(2) have another person registered as the Member.

(2) A1l the limitations, restlictions andprovisions ofthis Constitution

relating to:

(l) the right to transfer Units;

(2) t}e registration of the transfer of Units;

apply to any relet aut tt'ansfer as if the death ol bankruptcy or

legal disability of the Unit Member had not occurred and the

notice or lransfe¡ were a trallsfer signed by that Member.

9.3 .Distributions and other rights

(1) If a Menrber dies or suffers a legal disability, the Menber's legal

personal representative or the trustee of the Mentber's estate (as

the case may be) is, on the production of all infonnation as is

properly required by the Manager, enritled to the same

distribulions, ent.itlenrents and other advantages and to the same

Iights (whether in relation to meetings of the Scheme or to Voting

ol otherrvise) as the Member u,ould have been elltitled to if the

Menrber had not died or suflèred alegal disability.

(2) Where trl/o or more pelsorrs are jointly elititled to any Unit as a

-- result of the dearh of a Member, they r,l'ill, for the puryoses of this

Constitution, be taken to be joint holders of the Unit.
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10.

11,

DISTRIBUTABLE INCOMB

10.1 Incomc ol'tlte Schetlle Fuucl

The income of the scheme Fund for each Financial Year will be

detemrjnecl in accordance u,ith applicable Accouttting Standards.

10.2 Expensgs and provisions of the Scheme Fund

F'or each Finaucial Year:

(1) the Expenses of the Scheme Fund ç,ill be deternrined in

accordance r'vith the applicable Accounting Standards; arrd

(2) pr.ovisions or otber transfers to or fionr reserves may be made itt

relation to such items as the Manager considers appropriate in

accordanse with the applicable Accounting Standards including,

but not limited to, provisiotts for incolne equalísation'

10.3 Distributablefncome

The Distributable Incorle of the Scheme Fund is Income of the Scherne

Fund less Expenses and provisions of the Scheme Fund'

DISTRIBUTIONS

I 1.1 Distribution Periocl

The Distribution Period is one calendarmenth oras othenvise detemined

by the Manager in its absolute discretion.

I1.2 Distributions

(a) The Manager must dishibute the Distrjbutable Income relating to

each Distribution Period rvithin 7 days of the end of each

Distribution Period.

(lr) -For each Disffibution Period a Merlber is entitled to that

propor-tion of the DistLibutable Incorne as is equal to the numl¡er

of units held by the Member on the last day of the Distribution

Period divided by the number of units on the Register on that

date.

1 1.3 Present entitletnent

Unless otherwise agreed by the À4anager and subject to the rights,

restrictions and obligations attaching to any particular Unit or Class, tlte

Members on the Register u,ill Lre presently entitled to fhe Distributable

Income of the Scheme Fund on the last day of each Distrjbution Períod.

11.4 Capital distributions

The lvfanager rl1ay dish'ibute capital of the Scheme Fund to the Members.
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Subject to the rights, obligations and restrictions aftaching to any

particular Uuit or Class, a Metrbcr is entitled to that proporlion of the

capital to be distributed as is equal to the numbelof Units held by that

Member on a date detennined by the À4anagel divided by the number of

Units on the Register on that date. A clistribution may be in cash or by

way of bouus Units,

11.5 Grossed up Tax amouuts

Subject 10 any rights, obligations and restrictions attaching to any

parlicular Unit or Class, the grossed up amount under the Tax Act in

relation to Tax credils or fi'anking rebates is taken to be distributed to Unit

Menrl¡ers in proportiolt to the Distributable Income for a Distriliution

Period as the case lr'Ìay be, which is referable to a dividend or other

income to which they are presently entitled.

11.6 Reinvestment of Distribufal¡le Income

(1) The Manager may invite Members to reinvest any or all of their

distributable inconle entìtlement by way of application for

additional Units in the Scheme.

(2) The teuns of any such offer of reinvestment will be deternrined

by the Manager in its discretion aud nlay be withdrarvn or varied

by tlie Manager at any time.

(3) The l\4anager may determine that unless the Member specifically

directs othenvise they will be deemed to have accepted fhe

leinvestment offer,

(4) The units issued as a result of an offer to reinvest will be deetned

to have been issued on the first day of the next Distribution

Period immediately follou,ing the Distribution Periocl in respect

of r¡'iiich the distributable income being reinvested was payable.

NATURE OF N{ANAGER PO\I/ERS

l2.l The Manager has all the powers;

(1) of a natnral person to invest altd borrow on secttrity of the

Scherrre Fund;

(2) in respect of rhe Scheme and the Scheme Fund that it is possible

under the Law to conler on a Manager and on a Trustee;

(3) as though it were the absolute o\\¡ner of the Scheme Fund and

acting in its persottal capacity; or
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(4) necessary for- fullrlling its obligatiorrs under this ConstitLrtion and

under the Law.

12.2 Without limiting the generality of clause 12.1,the Manager may;

(5) pltrchase, sell, lease, improve, etrcumber, sub-divide, hire,

licence, exchatrge, develop, grant leases and licenses and enter

into any other agreement or dealing including tlle surrender or

termination of any dealing in relation to any properly forming or

which is to form part of the Schenre Fund, on any terms tlte

Manager thinks fit;

(6) repair,renovate, demolish, build or alter any improrretnent to any

property forming part of the Scheme Fund;

Ø cleternilne any rental to be paid for the use of any properly;

(8) exercise all porvels and obligations in relation to any investment

forming part of the scheme Fund, including but not linrited to:

(l) attending and voting ât mèetings;

(2) appointing proxies for meetings;

(3) taking uP a rights issue; and

(4) paying calls under any contract.

(9) exercise any Power and perform all obligations in relation to any

pfoperty forming part of the scheme Fund as if the Manager is

the beneficial owner of the properfy;

(10) accept a conveyance or transfer of any propcÚy as part of the

Scheme Fund;

(1 1) enter into possession of and manage any pl.opelÐ, interests of the

Scheme Fund.

12.3 Without limìting the generality of clause 72.l,the Matrager may:

(12) invest in any "securities" as defined ilt Section 92(1) of the Law:

(1) u'hether or not a trustee could properly acquire the

security; and

(2) on personal credit, with or u'ithout security;

(13) invest arr¡r 6on"t oll loan to, or on cleposit with, any person

(including a Member or Related Corporation):

( l) rvith or without inlerest;

(2) w-i-tl-r or u'ithottt security; and

(3) r'epayable on any terms the Manager thinks fit;
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(14) enter into swap ttallsactiotts, fufures contracls, forlard rate

agreements, forei gn cxc hange agreenretrts;

(1 5) grant or take up an option to acquire property; and

(16) invest in or rnake a loan to any tnauaged itrvestment find or

schetne, including any nlanaged investment fultd or schenle that

the Manager is the responsible entity of.

Clause 12.3 applies rvhether the Manager's purpose in making the

inrrestlnent:

(17) is to create a capital accretion or to produce incorne or other

profits;

(18) is partly for a purpose referred to in clause 12.4(a);

(19) is for any other purpose that the Manager considers l¡enefits the

Scheme; or

(20) is for any purpose that the Manager considers directly or

inclirectly benefifs any Mernber,

The Manager nray invest any money required to l¡e invested ou loan to or

on deposit with any Member or Related Corporation on any terms the

Manager thinks fit.

The Manager n'ìay:

(21) exchange any investnrent for any other investment authorised

under this Constitution;

(22) vary the terms of any investnrent or the security given for that

irtveslrnent; and

(23) snrrender any investlrents.

Without lirniting the generality of clause 12.1, the Manager may:

(24) use the income or capital of the Scherne Fund to cany on any

trade or business, either as a sole tradcr or in partnership;

(25) engage any managers and other ernployees;

(26) enter into any arrangerlrent for sharing profìts, co-operation, joint

ventuLe or reciprocal concessions;

(27) act in relation to the trade or business as if the Manager were

beneliciaily cntitled to it;

(2S) set aside an antorìnt out of tlte Schellle Fund r.r'hich, ìlr the

Manager's opiuitn, is sufficient to meet any debt or obligation;

(.29) open and operate an account u'ith any financial instirution;
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17.9

(30) sign, drarv. endolse or execÌì[e in a mauner determined by lhe

Manager:

( i ) any cheque or other negotiable or b'ansferable instrunrent;

aud

(2) any receipt for money paid to the Manager;

(31) borol or raise nroncy rvith or \vithout giving securiry over the

Scheme Fund or any part of it on any terms including any rate of

interest and any fees and expelrses as the Manager thinks fit;

(32) make, draw, accept, endorse, discount, sell, purchase, negotiate

. and otherwise deal with any pronrissory note, bill of exchange,

commercial bill, bill of lading rvarant, deberrture, cerlifìcate of

deposit or other transferable documellt or financial instn¡ment for

any purpose the Manager thinks fit;.

(33) encurnbe¡ the Scheme Fund in favour of any person in relation to

any obligation of the Manager on behalf of the Scheme;

(34) to the extent permitted by latv:

(1) guarantee the payrnent of money or the performance of

any other obligation; and

Ø grant any indemnity in respect of any obligation;

to any person whether or not in ¡elation to the obligations of a

Member or for the benefit of the Scheme.

Without limiting the generality of elause 12.l,the Manager may:

(35) make any claim or demand or take auy action on behaìf of a

Menber of the Scherne; -

(36) refel any dispute affecting the assets of the Scheme to arbitration,

other than a dispute involving a Merrrber; and

(37) settle on any ferrns any matter which arises in relation to the

Scheme (if tlre Manager settles any matter tlie seftlelnent is

binding on all persons interested in the Schenre, including all

Members).

To the exteut allorved by lau,:

(38) any lesfriction or prohibition imposed upon the Manager in

relation to the inveslmenl from tilre 1o time of the Schelle Fund

or any parl thereof is þereby excluded from the obligations

imposed.
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13.

t4.

15

(39) rvithour derogating fìom the generality of the foregoing this

exclusion specifically applies to any "Prudent Person Rule" or thc

like which rnay be irlplied by any firture enactment of legíslation.

12.10 'fo the extent allowecl by larv:

(40) the Manager rnay bonow or i-aise nlouey rvith or without security

over the Scheme Fund or any paí of it on atty terms, including

any rate of interest and any fees ald expenses as the Maliager

thinks fit;

(41) the Manager nray deal with any property to exercise all the

po\\'ers of a mottgagee pursuanl to the mortgage terms and

conditions.

12.11 The Manager may use Scheme Funds to assist it with its wolking capital

requirements.

CON{PLAINTS PROCEDURES

I3.1 Cornplaints may be made in writing or by telephone to the Compliance

Officer of the Manager.

13,2 If, after the expíry of thirty days frorn the date on which the Mernber first

notifie d the Conrpliance Officer of íts complaint the Member feels that

their Conrplaint lias not been satisfactorily ¡esolved the Complìance

Officer will refer the comþlaint to the Boald of the Manager for

resolution,

TERIVI OF SCHBI\(E

The Sclerne begins on the Comnrencement Date alid is to be wound up on the

earlier to occur of:

(a) the date rvhich is eiglrty years from the Commencement Date;

and

(lr) atry earlier date which the Manager, in íts absolute discretior may

appoint as the Vesting Date,

\I/INDING UP TITE SCHEME

l5.l fhe Scheme shall only be wouud up in accordance with the Law and this

Constilution.

15.2 The Manager must r.vind up the Scheme in the followirrg circumstallces:-

(a) if the term of the Schenre as defailed in this Constjtution has

expired;

(b) the lr4embers pass arì Exlraordinaly Resolution directing the

74



- .18 -

15.3

Mauager to u,ind up the Scheme;

(") the Court makes an order directing the Manager to rvind up the

Scheme.

(d) the Merubers pass an Exlraordinary Resolutiolr to remove the

Manager but do not at the same tinre pass an Extraordinary

Resolution choosing a conlpany to be the uew Manager that

consents to becornirrg the Scheme's Manager';

(u) If the Marrager considers that the purpose of the Scherne;

(l ) has been accomplished; or

(2) cannotbeaccornplished,

it rnay take steps to wind up the Scheme.

(b) If the Manager rvishes to rvind r-rp the Scheme pursuant to clause

15,3(a), the Manager must give to the Members of the Scheme a

notice in writing;

(i) explaining the proposal fo wìnd up the Schenre, including

explaining how the Scheme's purpose has beelr

accornplished or why that purpose cannot be

accomplished; and

(ii) infouring the Mernbets of their rights to take action

, r,rnder Division I of Part 2GA of the Law for the calling

of a Members' meeting to consider the proposed rvinding

up of the Scheme and to vote on an Extraordinary

Resolutiou Members propose about the winding up of the

Scheme; and

(iiÐ infonning the Members that the Manager is pennitted to

wind up the Scheme unless a meeting ís called to

consider the proposed r¡,indiug up of the Schsme u,ithin

28 days of the Manager giving the notice to the

Mentbers;

(r) if no meeting is calìed u,ithin that 28 days to consider the

pro¡rosed winding up, the Manager may rvind up the Scheme .

Tlre Manager shall not accept any further applications for Units in tìre

Schenle or nrake any fufher loans froru the Schenre Fund at a time after

the l\4anager has become obliged to ensure-fhe Scheme is wound up or

afler tlte Schenre has starled to be wound up.

t5.4
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I5.5 The À4anager shall manage the Scheme untíl such tinre as all winding up

procedures have been conlpleted.

15,6 Subject to the provisions of this clause 15 upon winding up of the Scheme

the Manager lllust:

(42) ¡ealisc the assets of the Schenre Fultd;

(43) pay al| liabilities of the Manager il its capacity as Trustee of the

Schenle including, but not limited to, liabilities orved to any

Member who is a creditor of the Scheme;

(44) strbject to any special rights or restrictions attached to any Unit,

distribute the net proceeds of realisation anlorlg the Menrbers in

the same proportion specified in Clause 11.4;

(45) The Members must pay the costs and expeÌ1ses of a distrjbution

. of assets under clause 15.6(c) in the same proPorfion specihed in

Clause 11,4.

(46) The M4nager nray postpoue the realisation of the Scheme Fund

for as long as it thinks fit and is not liable fol any loss or damage

attributable to the posþonenrent.

(47) The Manager may retain for as long as it thinks fit any part of the

Schente Fund which in its opinion may be reqrrired to meet any

actual or contingent liability of the Scheme.

(48) The Manager rnust distribute among the Menbers jlr accordance

with clause 15.6 anything retained under clause 15'6(Ð which is

sttbsequentlY not required.

15.7 If on conrpletion of the winding rrp of a registered Scheme, the Manager

or such other person who may be winding up the schenre has in their

possession or under their contlol any uuclainred or undistributed money or

other properff that was palt of the Scheme Property the N{anager or

person r¡.inding up tlle Scheme ntltst, as sool'ì as practicable, pay the

mone)¡ or transfer the property to the ASIC to be dealt i¡,jth pursuant to

Part9.'l of the Law.

15.8 Capital Guarantee

LM Investnrent Management Linited ACN 071 208 461 guarantees the

payment of each lt4enlbers entitlements in the event of any shorlfallin the

assets of the scheme if the Scheme is rvound up u,here tþe Member

become a Member of the Scheme on or before 4 November 2002. This
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guârartee lvill ouly apply to Mernbers rvho are legisterecl as U¡lit Flolders

in the Register on 4 Novenrber 2002 and leurain Menrbers on the date on

which the sclleme is rvound up. LM Investment Management Linlited

ACN 077 208 461 ',vill errsure that ali anrounts which are guaranteed

t¡nder fhis clause are paid to qualifoing Mernbers within l2 months of the

date on rvhich the Scheme is wound up.

VALTIE OF THE SCHEMD FUND

16.1 \/aluation of the Scheme F und

The Manager may cause the Scheme Fund to be valued at atty time in

accoldance rvith the Valuation Policy of the Marrager.

FEtrS, TAXES, COSTS AND EXPENSES

17.7 Taxes:

Tþe Manager nray use the Scheme Fund to p^y any Tax or olher

obligation, liability or expense required by any applicable la'uv in relation

to:

(a) this Constitution;

(b) any amount incumed or payable by the Manager;

(c) a gift or settlemçnt effected by this Constitution;

(d) the exercise by the Manager of any Power; or

(e) money or investments held by or on behalf of the Managelundel

this Constitution'

17 ,2 Payme nt of Debts:

The ManageÍ Inay set aside any nìolley from the Scheme Fund which, in

the Manager's opilion, is sufficient to meet any present or future

obligation of the Scheme Fund.

17.3 Fees:

The Manager is entitled to be paid fees from the Scheme Fund in the

amounts as detailed in the Offer Docu¡nent or in any Offer Document and

in relatiort to the perfontlallce of its duties as detailcd in this Constitution

and fhe Law.

17.4 The lt4anager shall be entitled to fees for the follot'irrg ciuties:

(49) In relation to the subscriptíon and redemption of units;

(50) In relation to the transfer or transnrission of Units;

(5 1 ) In relafion to arrangirrg any ltnance faciliry iu con¡cction with the

purchase ofany asset ofthe Schenrc;
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(d) In lelatioir to due diligence ertquiries generally;

(e) hr relation to the sale of real estate or assets of the Scheme Fund;

(Ð In relation to the promotion and nrarragerne nt of the Schcme, This

fee is payable morrthly;

(g) In lelation to the winding-up of the Scheme;

(h) Itr relation fo the performance of its duties and obligations

pursuarrt to the Larv and this Constitution.

77 .5 The Manager is entitled to be paid a success fee calculated inrelation to a

reporting period as the difference between the net profit of the Scherne

and thc net distributor forecast to be paid to Menbers by the Manager

during that reporling period,

17,6 Costs ard Expenses

The Manager shall be indenrnified out of Scheme Property for liabilities

or expenses irtcuned in relation to the perfornrance of its duties;

including;

(52) Auditor's fees;

(53) Legal fees and outgoings

(54) Barister/QC - Legal Counsel Fees;

(55) Fees and expenses incuned in respect of any service provìders

ancl/or entployees of the Scheme;

(56) All costs, chargès and expenses incurred in cotmection u'íth the

acquisition, cttstody, transfer or disposal of any asset of the

Scheme Fund or investments (for example commissions,

brokerage, legal fees, bank charges and stamp dtrty);

(57) Irrdependerrt expert's or corlsultant's fees including but not limited

to marlcetiug agents, property specialists, sulveyors, quantify

surveyors, torvn planners, engineers;

(58) Property repofi/propefty consuhants fees;

(h) Real estate agetrt's sales contmissions;

(Ð Costs of rnaintenance of any asset of the Scherue Irulrd;

ú) Outstanding accounts relating to any asset of the Scheme-Fund

such as council rates;

(k) Locksmith for changing locks of any asset of the Scheme-Fund as

applopriate; - 
.

(l) Insurance (property and contents);
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0")
(n)

Removalists fot removal of bolrower's pt'operty as approprìate;

Secur:ify guards to altend any asset of the Scheme Fund as

appropriate;

Building and/or properly inspection report fees - i.e. buiìding,

town planning experts and the like;

all ASIC charges;

all costs of supplying Members with copie s of this Constitution

and any other docttments required by the Law to be provided to

Members;

all costs and expenses incuuecl in producing Offer Docurnents

and Supplementary Offer Documerlts or any other disclosur:e

document required by the Law;

rcasonable costs.i:rcurred in protecting or pleserving all assets

offered as security;

all liability, loss, cost, expense or damage arising from the proper

performauce of its duties in coturecfion with the Scheme

performed by the Manager or by any agent appointed pursnant to

the Law;

any liability, loss, cost, expettse or damage arising fi'om the

lawful exercise by the Manager and the Custodian of their tights

undel'the Power of Anorney contaiued in clause 19;

Fees and expenses of any agent or delegate appointed by the

Manager;

Bank and government duties and charges on the operation ofl

bank accounts;

Costs, charges and expenses incurred ilr connection rvith

borrowing ntoney on behalf of the Scheme under the

Constitution;

hlsr¡rances direetly or indilectly protecting the Scheme Fund;

Fees and chatges of any regulatory or stalutory authority;

Iaxes in respect of the Scherne but not faxes of the Manager

lsave and except atry goods and services or silnilar tax ("GSll'")]

rvlrich are payable by the M.anager on its ou'¡r account;

Costs of prirrting and postage of cìreques, advices, reports, notices

and othel documeltfs produced during the management of the

(t)

(u)

(o)

(p)

(q)

(Ð

G)

(v)

(r")

(x)

(v)

(z)

(uu)

(bb)
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Scherne;

("") Expenses incurred in connection with maintaining accounting

records and legisters of the Scherne and of the Scheme Audìtors;

(dd) Costs and disbulserrrents incurred in the preltaration and

lodgment of retuttts under the Law,Tax Act or any other laws for

the Scheme;

(ee) Costs of convening and holding meetings of Members;

(fÐ Costs and disbursemenfs incurred b), or on behalf ofthe Manager

in connection rvitli its refirenient and the appointrrent of a

substitute;

(gg) Costs and disbursements incurred by the Manager in the

initiation, conduct and settlenrent of any couft proceedings;

(hh) Costs of any insurance.premiums insuring against the costs of

legal proceedings (rvhether successful or not);

(ii) Costs of advertising the availabilify of funds for lending;

0j) Brokerage and underwriting fees;

(kk) If and'rvhen the Managel becomes responsible to pay any GST in

respect of any services provided to the Scheme or any payments

in respect of GST to be made by the Melnbers or the Manager in

respect of the Scheme or uncler the temrs of this Constitution then

the Manager shall be entitled to be indemnified in respect of such

GST from the Schenie Fund;

l'1.7 In the event that the Manager has not performed its duties, the lack of

eillitlelnenf to payment of fee s pursuant to clau se I 7,3 is only in respect of

that part of the paynrent wlrich relates to the speciflrc lack of proper

performance on any given matter. Nothing in this clause shall l¡e

inte4rreted to mean that the Manager is not entitled to be paid fees and

expenses for work properly performed.

17.8 In the event of any dispute regarding the paymcnt of fee s and expenses,

the Manager shall be paid such f'ees and expenses until the dispute is fully

detelrnined. Any overpayment of the Manager shall be repaid forthu,ith

upoll the identification of the overpa)'tnent.

11,9 The Manager js entitled to recovel' fees and expenses froni the Scheme

provided they have been incurred in accordance with this Constjtution,

11.10 All fees payable to the Mana ger are net of any goods and sen'ices Îax.
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INDD]VINITY AND LIABILITY

18.1 The following clauses apply to the exlent perrrritted by law:

(1) The Manager is not liable for any loss or damage to any persorl

(incltrdíng any Mernber') arising out of any matter unless, in
re5pect of that matter, it acted both:

(l) otherwise tlian in accordance with this Constifution and

its duties; ancl

(2) rvithout a belief held in good faith that it was acting in

accordance with this Constitution or its duties,

In any case the liability of the Manager in relation to fhe Scheme

is limited to the Scheme PropeÍy, from which the Manager is

entítled to be, and is in fact, indemnified'

(2) In particular, the Manager is not liable for any loss or clarrrage 1o

any person arising ou1 of any matter wherg in respect of that

rnatter:

(1) it relied in good faith on the services of; or information or

advice from, of ptuporting to be from' any person

appointed by the Manager;

(Z) it acted as required by Law; or

(3) ít relied in good faith upon any signature, marking or

docunrents,

(3) In addition Io atry indemnity under any Law, the Manager has a

right of indemnity out of the Scheme Property on a full indemnily

basis, in respect of a matter ttnless, in respect of that matter, the

Manager has acte d negligently, fraudulently or in breach of trust.

(4) The Manager is not liable to account to any Member for any

payments made by the Manager in good faith to any duly

authorised authorily of the Colnmonrvealth of Australia or any

State or Tenitory of Australia for taxes or other stafutory cltat'ges,

PO\\¡ERS OF ATTORNEY

13.1 Each Member by execution of the Application Foun or the transfer by

rvhich he/she/it acquires Units in the Schene appoints the Manager and

any director officer attomey or substjtute nominated by the Manager

severally fol this purpose as its attotney and agent rvitli the right:

(1) at any time to:

(1) sign any docunrent in relation to any subscription and

13.
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lede.nrption agreement, _ "
(2) sign any docurnent in relation to the transfer or

transmission of Units;

(3) sign any variation of this Constitution;

(4) sign any doctt:rent required by ASIC to be executed by a

Member t'n respect of llie Sclieme.

(7) at the request in rvriting of the Manager the Member must

execute sepat'ate Powers of Attomey ín a form reasonably

required by the Manager appointing the Manager as its attorney

for the purpose of this clause'

(3) any attontey niay exercise its rights notwithstanding that the

exelcise of the right constitutes a conflict of intc¡est or duty;

13,Z Each Member indem¡ifies a¡d shall keep indemnified any aftorney

against any liability, loss, cost, expense ot damage arisinglì:om thelawful

exercise of any right by the attorney under the Power of Attomey.

THE REGISTER

L4.I l(eepingregisters

The Manager must establish and keep a register of Members, and if
applicabìe, the other registers required by the Larv.

14.2 Informafion In registers

To the extent applicable, the registers must be kept in accoldance with,

and contain the infonnation required by the Law. Othenvise, the Manager

nray decide what irifornration is included ín the registers. If the Larv

applies, the Manager has the powers conferred under tlre Law in relation

to tlte legister-,

14.3 Changes

Every lr4enrber must promptly noti$ lhe Manager of any change of name

or address and the Marager must alter the relevant register accordingly.

NOTICES

t 5.I A notice or other comnlulricatíon connected with this Constifution has no

legal effect unless jt is in writing.

15.2 in addition to any other method of service provided by lau', the Nolice

rrust be:

(i) sent by post, postage plepaid, to the address for the N4ember in

the Manager's t'egister of interests;
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(iì) sent by facsimile to the facsinrile number of the lvfember; or

(iii) othenvise delivered at the address of the addressee of the

l\4ember as is subsequently notified.

15.3 A Nolice nrr¡st be treated as given and received:

(i) if sent by post, on the 2nd Business Day (at the address to'¿'hich

it is posted) after posting;

(ii) if sent by facsimile before 5.00 p.m. on a Business Day at the

place of receipt, on the day it is sent and otherwise on the next

Business Day at the place of delivery.

15.4 Despite clause 21.3(ii) a facsimile is not treated as given or received

unless at the conclusion of the transnission the sender's facsimile

machine issues a trans¡nission report which indicates that the t'elevant

number of pages comprised in the Notice have b.een sent.

15.5 A Notice sent ol'delivered in a tnatrner plovided by clause 21.2 must be

treated as validly given to and received by the pârty to which it is

addressed even if:

(1) the addressee has been liquidated or deregistered or is abscnt

fi'om lhe place at r¡'hich the Notice is delivered or to wllieh it is

sent; or

(2) the notice js returned unclajmed.

15.6 Any Notice by a parfy nray be given ar:d may be signed by the solicitor

for the party.

16.'1 Any Notice 1o a parly may be given to the solicitor for the party by any of

the means listed in clause 21.2 to the solicítor's business address or

facsimile nunrber as the case may be.

LIABILITY OF N{E]\{BERS

(a) The liabilify of each Menrber, whether actual, contingent or prospectit e,

is lirritecl to the unpaid Issue Price of his/her/its Unirs except if the

Manager ancl the relevant Member agree otherwise in writing that the

Iiabiliry of a lr4ember may be further limited or u'aived.

(b) A creditor or other person clairuing against the Manager as trustee of the

Schenle has no recourse against a Metnber and no Member is personally

Iiable to indernnif¡, the Manager, aly creditor of the Manager or any

persolÌ clainring against the Managerin respect of any acln;.al; contingettt,

prospective or other liabiliry of the lvfartager in relation to the Scherne
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Furld.

APPOINTMBNT AN'D RTN{OVAL OF TRUSTBE

17 .1 Rctirenleut or Resignation of Trustee

(a) I'he Managet't1'ìa\/ retire upon giving 3 tnonths' notice to the

Members of its desire fo do so.

(b) Tlte Manager must resign:

(i) if it is renoved as plovided by law;

(jÐ if (being a corporation) it becornes an extemally-

adnrinistered body corporate as defined in the

Cotporaliotts Law,' or

(iii) if (being a natural person) he or she is found to be of

unsound mind or becomes bankrupt.

17.2 Unit Holders May Appoint New Trustee

The holders of not less thau 50Yo of the Units on fssue may by notice in

rvlitiug appoint a new Managel to filI avacancy in the office of Manager.

17 .3 Transfer of Rccords

Upon the resi¡¡nation, retireprent, otremoval ofthe Manager, the Manager

lnust hand to the new Trustee all books, records, docuryrents and other

matters pertaining to the Seheme and at the expense Ofthe Scheme do all

things necessary to tlansfer legal title and the assets of the Scheme to the

ner.l, Trustee.

17 .4 Deed of Adoption by Nerv Truste e

The new Trustee appoirlted under clause 23.2 must execute a deed in a

fonn approved by the holders of not less than 50%o of the Units on Issue

by rvhich the new Trustee undertakes to the Members to carry out the

obligations of the Trustee uncier this Deed,

CHANGING THE CONSTTTUTION

18.1 This Constihrtion uray be modified or repealed or replaced n'íth a neu'

Constitution by the Manager jf the Manager reasonably considers the

change rvill llot adversely affect Members' riglrts or is deemed necessary

to conduct the affairs of the Scheme.

18.2 The Manager ¡nust send a copy of the Scheme's Constitutíon to a N4enrber

of the Scheme vvithin seven (7) days if the Member:

(a) asks the Manager in writing for the copy; and

(lr) pays any fee (up to the prescribed anrount) required by the

18
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Manager

STATEN{ENTS, ACCOUNTS AND AUDIT

19.1 Appoiutrnent of auditot's

1'he Manager must appoiut an Auditor to regularly audit the accounts in

lelation to the Scheme and perform the other dutjes required of the

Scheme's audito¡s under this Constitution and the Larv.

19.2 Retircment of auditors

The Scheme Auditor may retire or be rernoved in accordance rvith the

Law.

19.3 Remuneration of Auditor

The remuneration of the Scheme Auditor will be fixed by the Manager.

79.4 Accounts and lleports

(a) The accounts of the Scheme must be kept arid prepared by the

Manager in accordance with applicable Accounting Sfandards

and the Law.

(b) The Manager must prepare and make available to Members the

financial statements of the Schenie for each financial year,

(c) The Manager ntay nake the financial stater:rents available to

Members by eíther publishing the statements on the Manager's

intemet site, emailing the statements to jndividual Members olby

sending the statements to indiviclual Members by facsirnile or

prepaid post.

19,5 Audit

The N4anager will cause the Scheme Auditor to audit and report on the

accounts;

OTHER ACTIVITIES AND OBLIGATIONS OF THE MANAGBR

20.1 Other actiyities

Subject to the Lar¡., nothing in this Constitution restricts the Manager (or

its assocjates) from:

(o) dealing with itself (as ma:rager, trustee or responsible entity of

another trust or scheme or in another capacity);

(lr) being interested in any contract ot transaction with itself (as

rnanager, trustee or respousible entiry of another trust or managed

investmenl scheme o¡ in,another capacity) or with any Member

or retaining for its own benefit profits or l¡enefits derived fronr

20
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a¡ry sucll co¡rtract ol'fransaction; ol

(c) acting in the sanre o¡ similar capacity in lelation to any other husf

or managed invesfment scheme.

20.2 Other Obligations AII obligations of the Manager which might otherwise

be inrplied by Larv are expressly excluded tq the extentpermitted by Lau,.

GOVBRNING LAW

This Deed is govemed by the Larvs of fhe State of Queensland. The Manager and

the Members submit to the non-exclusíve jurisdiction of courts exercising

jurisdiction there.

EXECUTED AS A DEED:

21

GIVEN underfhe Common Seal ofLM
INVESTMENT MANAGEMENT
IIMITED ACN 077 208 461 by
authority of a resolution of the Boardof
Directors under the hands of a Director
a¡d the Secretary who cerlify that they
are the proper officers to a.ffix this seal

)
)
)
)
)
)
)
)
)

47480 l /S20
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Deed pofl

Dated 25 Novernber2009

By

Manager LM fnvestment Management Limited RC¡l O77 Zg8 46L

oF Level 4, 9 Beach Roåd Surfers Pandlse, Queensland

In favour of

Members

Background

A The Manager ls the kuste¡ oFthe Scheme-

B Clause 24.Iof the Constitt¡tion allows the Managerto modlfy, repeal or reptacethe
Constltudon lf the Manager reasonable considers the change will not adversefyaffect

l'lemberd rights.

C fie Manager ls satfsñed fte changes conbmplated b¡tft'rs zupplemontal deed do not
adverselyãffect Mernbers' rþhts. thls document ís måde with the întent that the

Menager and each Member will be bound by it. :

Agreed terms
L Amondment

The Consttutlon Îs amended by deletlng clause5 7, ?-3,2,4¡ 3 through to 27 and

lnsertlng the provisions [n the schedule to this supplernental deed'

2 Trust rtot Confirrned

(a) s
lst

Nothlng in this suppfemental deed shoufd be lnterpreted as c.eabi'rg ãny new

or furthLr trust and at alt tímes, the Scheme remalns a simp fe tnrst'
(b)

I qJ



3 Manaqer and Members bound

The Managerand the Members are bound by the terms of the ConstitLltíon as amended
S this supplemental deed.

6þ



Schedule

DICTIONARY,AND INTreRPRETATION

1,1 Dictionary ofTerms

In this Constitutiotu

'cá. Class lJnit" means a unit in the Scheme that has its Issre Price and

'Withdrawal Príce caLcul¿t ed m, a qpecific manner;

rB Class U¡ft' menns a unit in the Scheme tlat has its Iszue Príce and

'ffithdrawal Price calculated in a specifid rn¡nner;
r'.4,ccountÍng Standards" ûreâ¡s the accounting standards and practices

determined under olause 1.3;

"Applimnf ' auyone who submits an applícation forUnils in thc Scheme

ín accordance v¡íth the Information Medilrandun4
(ûApplicatÍott X'ormt' an appüoafíon in witing for UniVs in the Schemø

' aitaú?Å,to the Inôrm¡tionMemorandum:
ftApplicatíon Money" the amount received from arr Applicant when

lodging the application in respect ofthe Uníle applied for in accordance

with the l¡ñrmation Memorandrm;

"ASIC" the Australia¡ SectrÍties and hvesher¡ts Cormissio4

"¡IudiÉor' means the zuditor of tho Soheme appointed by the Manager;

"Autåorise d Investo¡s" meâxs :

(1) An ínvestor residing in a jurisdictión other ihau Australia; or

(2) Ifthe inwsto¡ resides in Au¡kalía:

(a) Investors who ínvest a rninimum amount of $500,000.00 in the

Soherne; or

(b) fnvestors who invest less than $500,000-00 in the SctBme antt

provide a certificate Êom thek quaffed accountant under the

L¿w confrming ihat their net assêts are not loss than $2,500,000

o r lh at their gro ss income is sot le-s s than $2 50, 0 0 0 p er annum for

eaoh of the last two fi¡a¡cial yea$; or

(o) Certain professional ancl oophisticated Invætors defned u¡der

úrcLaw;
rßusiness Dayú any day on which ¡adngbanks are gøerally open for

business onths Gold Coast, Queønsla-ud;

"Class" means a class of Units, being Units whichbar'çthe same rights;
rcColnmencement Date" mearls the date the Scheme was f¡rst

9
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eskbüshed;
*ConstÍtution" the trost deed for ttrç ScbÞme includíng aoy Schedule,

Amexu¡e or Arnendments to it;

'Dlrectot''rneaß apersoú appointod as a direotor of the Manager;

Ðistrjbutable l¡comc'means as detaiLd ín Clause i0-3;
rÐístribntìon Period" rneans theperiod refürred to in Clause l1.l;
'Dol!arst', "¡l$" &nil '$" ¡noan the lawfulo¡rrency ofthe Com¡nonwealth

ofAnstralìa;
øExtraordinoryResolntionÐ 

hes the sa¡ne rocaning as in the Law;

TinanctalYeaf mea¡s:

(a) fhoperiod tromthe comnencement Datç to midnight on tbe neiú

30June;

(b) each subsequent period of 12 moirrfis ending atmidnþhr on each

30 Jure preceding the Vesting D.ate; and

(t) the period tegianiûC at midnight oo tlu 30 Ju¡e im:uediately

preceding tln Vestitg Date and ending on the Vesríng Date;
rx'orcÎgu curre[cy" means a lawful curency otherthanthe orurenoy of
the Commo nrve¿lth of Aushalia;
rr¡for¡natÍon Memorandun" meå¡s an luformation Memorandum or
any supplementary rnformatio¡ Memo¡andwû íssued by tbo lvdanagor in
relatÍou to tåe Scheme;

af-uvesf 
'-.q 

en t Confi rma (iou Stateurent, mea n s a s tatement íssued by üre

Manager to aMembo¡purzuaat to clause 5,9;
ølnvesfuent Ter¡rt'' meaús the fixed rnvesbment te,¡m selectecl by the
Membe¡ (initjal investnrent term) when they Ínvest iu ihe scheme aud

includes any subsequent fixed te¡rr ft¡ the invesbnent whers fhe

inves' 'mt is rolled over for that sutseqlent term but does not include

any fixed termunder a saviugs plan option rnvçslmont (and fhe :nitial
fixed ínvestment tenrr and eacb subsequent fixetl term will saoh be a
separate InvestmenÉTerm, and not a longér combined.rnvestment Term);
ørssue Prico" means the price atwhicb'aunit is íszuetf as detaileci ín
olause 6;

"Latt''mean.q fhe Corporatioís Act 2001;
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'rlÍabÍlities' Dearu al ny time the aggregate of the following at that

time as calcûlåtetl bythe Managet in accordauce wilh the Accormting

Standards:

(a) Fach)iability, excludingUnitHolderLiability, ofthe

lvÍana4el urrespect ofthe Schemo 0r, ÍÍhere appropriate, a

¡noper provísion in accordance wifh the appltcab)e

Accounting Standartls in respect ofthat llabilif¡5

O) Each other amount payableolt'ofthe Sohvme, exclucling Udt
. HoldetLiabthty or, Ìilhere a¡propride, a proper provisio¡ ir

accordance with the applicable Accounting Standards in

res'peçt ofthat liabifity; and

(c) Other appropriate provisions in accordance with the

applicable Accounting Standards;

'ÍMIvf' neans I¿w Mort gagelvÍarngeme,nt Pty Ltd '{CI{ 055 69 I 426i

'lVIanagerÞ mea¡rs LMInvest¡rent Managemont Limited ABN 68 077

208 46t;

'Member" in relationto aUnit, ueans the pøsonregistolerl as tfeholder

of tbat Unit (lncluding jo int hotders);

a}Iínimun SubscrÌptiorf' meâns tho amount stated inthe Infrrrration

Mcmo¡andum as the Minimurn Subscrþtion;
(Î{et Fund Value,, meâns the value of the Scheme Property less tle
Liabilities on the ValuationDate;

'?owct" teans any fight, po'wer, authority, discrctiou or renredy

conferred on the Manager by this Constifi¡tíon or any applicable law;

'fr.egister" means tho regíster of Members maíntained by the Nfanaget

under clauseãO;

"SavÍngs Flau Option l¡vestnent" means an invesbtent described as

fhe "I,lvI Savings Plan Option" ín the Inforraation Memorasdum, with

terms and conditions as disclosed in the Infonnation Memorandum;

"Schemc" means thetusÈ createdbythis Deedto balsrown as TheLM

Managed P erforma.nce Fund ;
rcScheme lroperty, mezús asssts of the Scheme íncluding but uot

limited to:

(a) contributions ofrnoney or money's worth to the Schemo; anrl

(b) money borro'v¡edo¡raisedbythelyfanegar flrtftepurposesofthe
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Soheme; and

þ) property acguíred, dìrectly or indirectly, with, or with the

proceeds o$ conh:tutíons or motey referred to in paragraph (a)

or (b); and

(d) the income and properfy deriyed, directly or inilirectly tom
contríbu tions, mon€y or px operfi referreil to inp aragraph (a), ft)
or (c);

"Special Resolutiou' has the sa¡no meauing as in the Law;

'lsubrcrl¡tÍon.á.ccount'' meâns a bank account holding the.{pplication

Money;
r(Ta:c" includes, but is not límited to:

(a) stamp duty, exciseandpenaltiesrelating to these amounts which

¡¡s irnposed ou the Mauagø in røqpect of any assets jn the

Scheme;

(b) taxos anil duties and penalÊies relating to these items ímposed as a

result of aoy pa¡anent macls to or by the Managa urder this
Coustitution;

(") tæ<es imposed or asseesed upo¡:

(Ð anyÂpplicationMoney;

(ä) dish¡lyutio¡soflncometoMe,mbars,capìtalgains,proñts

or any othar amoutts in respect ofthe Sc.heme; or

GÐ tleManagerinrespeot ofits capacity as the Manager of
the Scheme;

(d) ñnansialinstihfioasduties, debitsta4withholtlingta¿tand.tax

or other propody taxeô charged by any proper authority in a¿y
jruisdictíoa in Ausbalia i¡ respect of anymatter in relatíon to ttre

Scherne, and every kind of tæc, duty, rate, levy, deductioa and

ohrgø rncluding any GST;
<'Tax AcP'means flc Iacome Tax Assessment Aot 1936 (Ct¡) aud the

Income TarAssessiirent Act 1997 (Cth);
(c[Inff'mcaur] anundivÌded interest iu tbo scrsme propert¡r üeùteíar,ð.

issued under rfiis corutitution and rnless the context is oiearly

ottrorwise insludes A CIæs Units anrJ B Class Units;
*[Itrit Eolder Líability"'means ttÊ liability of the sclemc to the

Membe¡s for theír undivided intereet inthe Scheme property;

9a
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ßValuation Datd' rÂeans the date which'¡ t¡e l"st day of each month or

Eny date during each month at the Manager's dísorstion or the

date on whích. the Manager determines there has been a matønal

change in fhe value oftls Sú€'úe Propert55

rl/esting Dzten means lhe date of te¡nination of the Sohemo under

clause 14;
(ðWithdrawal Notice" msaÉs a notice iu w¡itÍng given:

(a) at least 90 days befr¡e the expiry of the relevant Investment

Tem; or

(b) Sr a Savings PIar option inveshent, the period co"'moncing

90 days after the first 12 month period of the'savings Plan

Option Inveshent has expired, and continuing tlroughoutthe

terrn of tbs Savings PIan Option Úrvestment. AÊer ths initial 12

mooth invçsÈme¡¡t period only 2 such notices may bo given

'ttrtithin a¡iy 12 moathperio4 nud any notices in elccess of this

numberwill qot be valid unlew oth"r*í." determiued bythe RE

in its di^soretíon; or

(d) any othertimeperíod as detor:niuedbythe Manager;

by a Member and recoived bythe Manager sfqling the Member's ntme'

the numb e¡ ofUnits the Memb er wishes to hrve redeemed" and any other

information reaeonably required by tbe Manager;

"Wifhdrawal Priee" means the prico at which a Uuit is redoemed as

detailed inclause 7l-
Ilrterpretation

(a) Rofcrence to:

(Ð onø ge,udor includes the others;

(ü) thesingularincludestheplural and fhepl¡ralincludesthe

slugular;

(üi) a person includes a body cotporato;

i:ï,îi,i;lî:H;ï,,*'"l:iäî1;
provisions ofDivision 2 of,:att 7.2of the Corporatîons

Law;

(v) r pwty includes the part¡r's executors, aduinístrators,
'successors 

and pormitted assigls;

L.2
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(vi) astahrte,regrfationorprovisionofastatuteorregulation

(îtatutory Provisiont) includes:

. that Statutory ?rovision as ame¡ded ot Íe-

enacted from tïmoto tímo; and

. a statute, regulation or provísion en:rcted in
replacemenf of that Stahrtory provision;

(vü) 'þat'' includes tansfcr, convey ard assign; anrt

(viü) *i¡oome" is not lÍmited to .,assessable incomd' as defined

in ITAA.

(b) rf¡¡6hrriing:' and "i"ì¡lar exprcssions ars ¡ot words of limiüatíon

(o) Where awordor expressíonis given aparticulaú meanìng, otber
parts ofspeechand grammatical forms ofthat word or acpressíon

havc a conespondiqg meauing .

(d) Ileadings are for convenience ouly aad do not foml part oftlis
Deed or affEot its interpretation

(4 If apartyconsísts ofmore tftan l porson, this Ðe€d binds each of
them separately and auy 2 or mo:o ofthen jointþ

(f) A referenco to dealing wÍth a Unit ínch¡iles'any subscription,

wíthd¡awal, sale, aesÌgnmen! encumbraDce, or othø díspositíon

whether by aæ or omission aud whether aflecting the legal or
equitable interæt ín tho Unit.

1.3 Accqurtitrg Standards

In respe ct of any accounting practico relevant to this Cons[Afior¡ the foltowíng
accounting standards apply as ìf the Scherno were a corDpany:

(1) the accounting standards requíred under the I¿w.
(2) if no accounting staodard appties undcr clauss t.rlu¡, the accounring practice
determined by the Manager,

2. ESTABIJSEME¡{r Or SCËTTVIB

2,1 d.ppointuent of ftre lvla¡ager

[NoÉ á,ltcrerI not rcp roilucedl

2-2 Declaration of Trust
fNot.4.Itered rr ot raprorlucedl

2-3 Name of Scheme

'fhc name of the scheme is Thc LrvrManageÃ,perfonnance Fïnrl or aay
otber name that the ll4anagæ may defenrrine frorn time Éo time.

'96
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2.4 InÌtiallssne

The scteme commences at such timo when LMM 6¡ i1s ¡s''inee pays

$ 1 . 00 to the Mønager to establish tbe soheme . Tha Manager must issue to

LMlvf or its ¡or¡i.ee 1 Unit in refum for that pajment.

ÏINITS ÁND MAMBERS

3.7 Units

The bpneflcial interest in tlre Schene will be divided into Units. Unless

the tqms of issue of a Unit or a Class otherwise provído, all UDits rüíll

calryall ngbts, and be subjegt to â11 the oblígations ofMembe¡sundertåis

Constitufion

3.2 Classes

Diflere¡t Classss ofU¡ie may be íssued. Ifthe Malager determines in
relatioa to partiarlar units, the terms of issue of those uníts may

eliminaþ reduce or enhanca any ofthe rights or obligations whichwould

othe,rurise bo carried by süsh Uníts.

3.3 X'racHons

Fl'actlons of a Uuit may not be issued. When any calculatíous uuder this
' constitution would result in the iszue of â aactiou of a unit, tle u¡mbpr

of Units to be issued fl¡st be rouuded dor¡m. to the nea¡est whole Unit,

3.4 Equal vaìue

At any time, all tlre Units in a Class are of equal valus_

3-5 fnterest

A uûit confers an ínterest inthe Bcheme propety as a r,vrole. No unit
confrrs any interest in any particular asset of fhe Scheme properly,

3.6 Consolidation and rad.ivÌsion

G) subjectto clauso3-6(b) thoManagermayatanytimedividethe

scheme Propert¡rinto anynumber of units othø thanthenurrber

into whichthe sclreme Propertyis fortl¡s timebeing divíded.

(b) A division ofa kind referred ro inclaus e3.6(a)urust nst cbange

the ratio of Uuits ín a Class registered ín the name of any

Member to the Units on Issue in tlp Clæs.

3.7 Rights attacbingtoUnits

(ù - A Member holds a unit subJect ro thc ríghts and obligatiors

attaching to that UniL

(b) EachMember agreesnotto:
I
I

I
I

eft
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(D interfe¡e with anyriqhts orpo\r¡els oftheManager under

this Constifution;

(Ð purport to exercise a nght in respect of the Scheme

Property or claim any infe¡est iü an asset of the Scheme

(for examplq by lo.r gr n g a eavøat zffe c/:ng an as s et o ftho

Scheme); or

(üi) require an assøt of the Spheme to be transferred to the

Member.

3.8 Conditio¡s

The Maragor nay imposo suoh conditioß on the issue of Units as it
dete¡rnines including th¿t the Mombei may not givo effect to any

mortgagq chnge,lier¡ or othor ensurnbrances. ofher than as expressly

pemitted by the Manager.

BINDIIVG ONÄLL PARlmS
4.1 This Constitution Ís binding o¡r thê l/fanage,r and on all Mømters of tÏre

Sche¡ne as they are co¡stituted ûomtim.e to timo.

4.2 By exeørting the A¡rplÍcation Fom attached to the Trrformation

Memorandum the Mer¡rberg as are constituted fion time to time agree to

be boundl by the terms and conditions of tlis Constitution

ISSTTE Otr'UNITS

5.1 Offer

Tho Managor may at any time:

(") offer Units ñr subscription or salo; or

(b) Ínvite persons to ¡nake offerp to subscribe frror buy Units.

52 Minimum subscríptlon
(a) The Manager nay set a MinÍqrrm Subsoription ñr the pool of

funds of any one curreucy for the Scheme at Íts djscrgtion,

(b) The lr¿[¿¡¡gur wili hold Applícation Money in a Subscrþtion

Acsountìntil the Minimum s'bscrþtionfor thepool of funds is

received.

5.3 InsufJicicntÀpplicaüonMoneyreceived

The Marager wíll returu or cause to be retumed alr Application Money

to tho perso¡'g who paid suohApplioationMoneg less airytaxes and

buf<chørgespayable if

5.
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(a) insufñcient Application Mon'ey to meet tho Minimr¡m

Subscrþtion stipulated in CIaus.e 5,2, ot
(b) theManagerwithdrawsanlnforpationMemorauclum(wbichtho

lvlanager is entitled to do) before.snfficîent ApplicationMoneyis

received, or

(c) the lvlanager does not believe there will be suff.cient frnds

available to achîeve the aims oftie Scheme contemplated in this

Co¡rstitr¡tíon or the Information Memorandurn

F'orm ofApplication

Eacü. Appfätion for Units:-

(a) mustbemadeby,{pplicationFörmatfachedto anI¡forrnation

Memota:rdum; and

(b) mustbóaccùmpaniedbyApplicatiouMoueysasrequiredbyany

rolevant Infor¡nation Memoraudum;

(c) ncayônly made byanAuthorised Invqstor,

Acceptance or reJeetlon

The lvfanager maÍ without giving atry rcason:

(a) acceptauApplication;

(t ) reject an Application; or
(.) rejootpart of theApplícation

Uncleared-funds

units issued againstApplication Money ln tlo fonn of a cheque or othe¡

paJ'mefi order (other than ia clea¡ed finds) are void ifthe cheque or
paSrrnent order is not subsequently oleared.

Issuo of UnÍts

Units are takento be issued whea

G) the Application Money for the Issue price is ¡eceived by the

Manager; and

(b) the Manager accepts the Application andthe uuits are ente¡ed in

tho Register, or at srch other tiue as tl,.e Manager determines.

Numl¡er of Units Issued

The nunrbor ofuuits to bo issued to au.applioantwili be the amou¡t of
t!rc Ãpplication Money, ¡oundecl down to the nerest two decimalplaces.

AdditÍonal .{pplications

Additional Applications for invesknent in tho scheaae by existing

nq1
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Members, ¡ot rnade ou a:r Application Fo¡m may be aæ'epted:

(") ûomaMønber;

(b) as a result of an -A¡rplicatío4

(c) ín accordæce with au Attange.rnent for as long as and on

con'ilition that it complies with tËe require,oents of the l\4anager

and the law or ASIC's polioy incfuding any reliefgranted to the

li4anager ftomtimeto time; and

Holding,{ppllcaf ion Mon ey

AIt Appltcation Monay rsÌ¡st bo held by rliell',f.anzgæ on trusü for the

*{pplicants in the Subscriptiou Account iu accordmcs with the n¡Ios set

out in this Constitutio¿ .

Interest on .Application Money

The l\danage¡ is notrequired to accor:ntto anyMember for auy interest

oamed on Application Money held in tle Subsøiption Accouat,

Tte Manager to return Application Money
'Whers tho Manager has rejected (in ftX or in part) an A¡rplicatio& the

relovant Appfcation Money (wìthont interest) Ilust be r€tmtred to the

Â$plicant \¡/iúin 14 days.

I.nc omplete Âpplicafi on F orm

The Ma¡age.r will, ontecaipt of any Applícatíou Moneywhich is not

accompanied by a completed Applícation Forrrç as sooÃ arr practicable

return the Application Mouey to lhe relevaut Applicant or-

(a) aftmptto obtaìntheApplicationFormûomtheApplican! and

(b) ba¡k the ApplicationMoney.

No Applicøtton Form receÍveil

If tho lvlanagcr has not rccsivcd the A¡plioation Formbythe tirnc the

ofÞr is olosed under the Tnformatíon Memorandur4 then úhe }lørrager

must use its best endeavours to retum the Applicatiorr Money to the

Applicant as soott as practicabl4 loss arry taxes asd bark charges

payabile.

I¡nvesfmenú Confirmation Statement

The evidence of aMembers'holdíng in tho Scheme wll bethe latest

extactftomthe Register as ptovided fomtime to time to aMedber

byfhe Managet in a Inveshenf Couñrmation Statement.

r4!
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5.16 Notwitlstanding clauses 5,7 - 5,15rthe Manager wzy, in its disøetio4

allot Units on ternrs and conditío¡s it thiriks fiL

ISSUEPAICE

The issue price of a Unit (bsing an A Class Unit or a B Class Unif

(íncludÍng each B Unit zubClass) shall be calq:Iated as at ttre close of

business on the Business Dayprior to issue as frllows:

(A-B) lÇ=D

{D XB) +E:6
E

Iñlhere:

A:NetFund Value erxcludiugdíshibutions accruedbut notpaid to A
Ctass Unit holcle,re sinco the Valuation Date
B : Disffii¡tions s¡edited but not paid to ail B Class Unit holders
sínce the Valuation Daf o
C- Totalnuinber of allUnÍtg on is$ue
Þ A Class Unit Iszue Prioo
E : total rn:mber of B Class Units on issus in that subClæs of B Class

Unit holders
F : Dístribritións creditetl but not paid to B Class Urit holclers in that
subclass since the Valuation Dato
G:B Class UnitlssuoPrícs for tlrat subClass

The putpose ofthe above salodations is to reflect diffuential Unit
Issus hioes- Ar A cl¿ss Unit Issue Príce is not intended to refleot
acorued but unpaid ctìstnh,rtions. À E olass U¡it Iszue Price is

intended to refleot accnre(l butrrr.paid dist¡ibutions and adþstetl for
tlre rurpaid distribuiions for tlat sutclass ofB c,l¡ss Unit holdøs.

TERM OF INl¡ESTMENT ¿-ND VYffSDRAWAL O[' TNüTS

7.t MinimnmTerrn and ConüÍdons

The mini¡ntrm term of the invoshront atrd conditions attaching to tte

r¡¡ithdrawal of the Units (withdrawal of fi:nds) are detauled rn tbe

Information Momorandumunâer wbrchtho Member applied for Units.

7.2 Fixed invesf,ment periotl

When makingllieir Appliaation all Applicants must invest forone ofthe

Írvestment Terms speoified inthe Infrrmation MemoranduûL

{

7
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^Authorised vrtthdrawal

TheManagu may authorise witldrawals by any Mmber in accordance

wítl ttre following procedrue and as disolosed in the Information

Memorøndum:

(a) the Information Memorandurn may offer fxed Investment Terms

to^Appficads;

(b) the fixecl InvesfueDf Tsrtrrs must be disslosed in the Inftrmatíon

Memorandum;

(c) duriqg their fixed Investment Term a Menbei is not entitled to

withdraw (orcept Ín tho absotuté discretion of the Manager);

(d) rryitün tte pøioilnominatedbythelvlanager, fut disclosed inthe

Informatíon.Memorandum, bofore the expry of their fixed

Investtnent Terrn, tåe Member must advise the Mauager in

writÍng ('WÍthdrawal Notice) whether the Member is

withdrawing fiom th.e S qherÂe.

(e) ff the Member fails to comçrlete a¡d, ¡efi¡m the W.ühclrawal

Notice wíthin fhe time penbd nomi¡ated by tle Manager, as

disolosed rn the InformatÍon Memorandun¡ before the enil of

that Me,nbefs fixe{ Invesfmont Term (anil any zubsequent

Inveshnent Term).and:

(Ð if the inveshent is in A Class Units an<1 is madc iu.

Australia¡.dollars, the Memberwill be deemed to have

electerl to renow thoir Ínvestment inthe Scfueme forfle
period of the initial Invostment TeEr in Australjan

dollars;

(ä) if the investment is in.{ Class Units and is made in a

Foreígn Currency the Member will be deemed {o havc

elected to renew theh investnsnt inthe Schemp fo¡ a 3

month I-nvestment Terrr and applicd to hedge their

reinvcstment Ìn the originally nominated curency .

(iÍi) if the iovestrnent is in B glass Units and is made in

Aushallan ilolla¡s the Mernbe,r will be deemed to have

eleded to renew their isvestment Ín the Scheme for a 12

month Investuieirt f"r- luntæs the initial Investrnent

Tcrrn is lolger than 12 months in which case t¡e

101
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(Ð

Memberwíll be deemed to have elected to renew tleir

inveskne¡t inthe Schefle for the initial investoienf term)

inA¡st¡alian dollars;

(1y) if the investroent ís in B Class Units and is mado in a

ForeÍgn Ç\rrrøcy the Menber will be deemed to have

elected to reoe\¡r theír invesmrsst in the Sch eme for z 12

monttr Investuent Term (unless the initial trveshnent

Term is longer dMú, 72 montbs in which case the

MembsrwíU be deemed to bave elected to renew their

investment in the Scherne for the ínitial invesùnent ternr)

and appliacl to hedge theirrelnveshnent in the origirally

nomÍnated ca¡ûflcy.

lfthe Managø allows a Mcmber to withdraw an invcstment ftom

tho Schemebefore the end ofan Luvestment Term, the Manager is

also entitled to reqrrire túe Member to pay

(Ð for ruvestnents in Aushalian dollars a breaking of

iuveshnent teru feo up lo, I 0% ofthe i¡vestme,nt arnowt;

(ii) for inveshnents í¡ foreþ crrrency a breaking of
ínvestment term feeup to 10% oftbe investrnent anount

and in additíon the Manager will also be entitletl to

reguire tho Me,mber to payan amouut equal to any other

fees or charges arising from the early withdrawal

(including fees ard oharges that may be payable to the

financíal institution which has organÍsed the inveshnent

in the relsva¡rt currenoy).

The chargesreferred úo in this olause 7.3(f¡ wilt be deducted frorn

the r-nveshnent bolng withdratrn, md patd, at tho time of
with&awal. Such cbarges willbeco:ne patt offle Scheme property.

No Obïgatíon

(a) Subject to the provísio¡s of clau sø 7.3 and 7.4þ) the Mauager

w'rll agreeto aMembers request forwithdrawal of Units.

(b) Tbe Manager is nol oblttgeÅ. to agree to ffiy request for

wîthdrawal of Uníts for such periods as it in its sole discretíon

7.4
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døermines whøe:-

(Ð Tleschsme's cash¡esetrveg fall below 5% ofthevalueof

tle Sche,mels Issned Units; or

(Ð In any calendar montl, the Manage¡ receives net

wiihdrawal requests equal tÐ l,O%ormoreofthe valueof

the Scheæu,e's IssuedUnits; or

(ul) Aay oiher event or circumstances a¡iscs wblch tbe

Maaager co¿siders in its abeolute disøetion nay be

detrimental to fhe iûterests of the Members in the

Scheme.

7.5 WithdrawalbYtheM"nager

The Mar:agermaywithdraw arryUnits at anytime by gvngnotice of
zuch withdrawal to tho relevant UniÍ Holtle¡s.

7,6 .Payment

(al The Manager must pay to the liolder of a withdrawn Unit so

rmchofthe Distributable Income for tho DístrrlbutionPerìod as

theIu:ruager considens is reasonably attributed. to theUnie for tfue

period from the comurenoeaaent of ftrs t!.en cunenl Dístribution

?eriod to the date ofthewithtlrawal

(b) Ilre Manager nnrst p¿y ¡q the holder ofthe withdr¿wn Units tho

withdrawal price as detedined in clause 7.8 pyr Unit for e¿ch

v¡ithtlrawn Unit pfu s the amount refened to ín olause 7 .6(a);-

(Ð for Australi¿n dollar inveshnênts within 30 days; or

(Íí) forNon-Australian dollar invesbnents witbn 5 BusinessDays

after thø Maaager's obiigation.to pay the r,r¡ithd¡awals prrice

under olause 7.7 a¡ises subject to clause 7.4. -

7.7 Ca¡cellation of Units

Uponttre withdrawal of Units, the üaits must bc cancelled an¿1 the name

of the holder must be rernoved Aom the Register as a holder of those

Units and the Manager's obligatioa to pay the witlidrawal price and fhe

amount¡eferred to in clause 7.6(a) perUnit fr r each redcsme.d Unlt arises.

7.8 'tVifhdrtwal Price

The V[íthd¡awa1 Príce of each A Class Unít or each-B Ciass Unít

(iucluding eachB Unit subCla¡s) pursuant to ciause 7 shaJJbe

calctrlated Ín the same manner as the IssuePrice.
I

I
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ao- TRAr\SFER Otr IINITS

8.1 Transferability of Units

(Ð Subjeot 16 fhis Constíh¡tion, a Unit møy be toalsfened by

instrument in wrítbg, io any form auÉhorised by Law or in auy

other form thal the Manager apltroYes

(b) AÎransferor ofUnits remains tbbholder oftheUnits transfened

urtil tho transfer is regise,red.

8-Z Regisfration of Transfers

(a) Thefollowingdocuments mustbelodgedforregistratÍonaf fhe

regìstered ofiflce of the Manager or the looatíon of the Regíster:

(Ð theinstn:ment ofüansfer; ard

(ä) anyother information thatthe Manager may requíreto

estabüshtlo tr¡n.qfuUfs rÍght t,o transfrr the U¡its,

(b) On comgliancc with clause 8.z(a),the Manager wíll, subject to

tho Bowers of tho lvfanager to refuss registation, regirster the

toassferee as a Member-

8.3 Where registrafiou naybsrêfiised
'Where permittetl to do so by Law orthls Constitutiou, tle Mauage'r may

refi:se f o register any hansfer afUnits.

8.4 lffhere reglstratlou muet be rofusecl

If
(a) the Manager bas notíce that the tansferor of Units has entered

íuto anyborrowing or other form of fi¡anciat accomnodationto

provide allorpart ofthe funds to subscribe for or acçire a Un¡t

and has not received confiruration ûom the f¡rancle¡ that tho

finanoier co¡sents to the transfer ofthoseUnits; or

(b) tle fransferor has given a power of attorney in favou¡ of the

. Maoager inthe furm set out ín an application form accompanying

the Information Memoraodu¡r ¿nd 1fu9 ftan sfet eøbas notexøtteÁ'

and provided. to the Manager a s;tnit¿1 form ofpowør ofatbrney

(with suoh adaptations as are necessary) i¡t favout oftheManagc'r,

the lvfanager must refi¡se to regíster same and muSt continue to

t:eatfhe seller o¡ transfe¡or as the case may be as the registered

holder for all purposes and the purportecl sale, purchasg disposal

I

I
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or taxsfer shall be ofno eff,ect, or

(c) ífthohansføee is not aMEmberthe lvfalagerúust not consentto'

the regishafíon u¡fil the Manager is satisfied tbai fle transferee

basread orhad the opportuntTy to tæÃ this constitutionand has

agreed to 6e bound by its provisions-

8-S Nofics ofnon-registration

If the Mamger declines to register any transfer of units, the Malager

must within 5 Busincss Days after the transfer was lodged with the

Managæ gjve to tbe person who 1o dged tle lræsfer wrítten qotice oÍ, autl

the reasons for, the dæísion to decliue régistratíon'

8.6 Suspensfon of trgnsfe¡s

Tboregisfrationof hansfers ofunits may be zuspended at ariytime aud

for anyperiod ae thé Matager aomHme to time decides. However, the

aggegatø offhoso periods must not exce.ed 3 0 days in a4r calenclæ yeâf.

TAAI{SI}ff.SSION OX' TINITS

9.1 Enüflemmt to Units ou deafå

(a) Ifa Membet dies:

(Ð the survivor orsu¡vivors, where theMembor was a joint

holder; and

(ü) thelegalpersonalrepresentativos ofthedeceased, where

the Member was a sofe flde'r,
will be the only persons recognised by the Mamger as having

any title to the Mernbe/s iutorsst in the U¡rits-

(b) .l1e Maoager may requíre ovidence of a Member's death and

grant ofprobate as it ttrirks fit'

þJ This clause does not release the estate of tfe deceasecl joínt

Member from any liability in cespect of a Unit that had bçeu

jointþ held by the Memb er v¿ith other persons.

9,2 RcgÎstratio¡r of persons entitlecl

(a) Subject to the Banluirptcy 1rct 7966 ald to the productÍon ofaay

information lhat is properþ requíred by the Manage¡ a Person

beæming entítleri to a Unìt in coruequence of t¡e deatt' or

barrlcrqptcy (or othe¡ legal disabílify) of a Member may élect to:

(Ð bo registered. personaily as a Member; or

(¡i) have anotherpersonregistered as the }fember.

9.
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(b) Alt the lìmitations, restrictions ard' provisio¡s of this

Constitutjon r eTztng to :

(Ð the rþht to transfer Units;

(Ð the registration of the transfe¡ of Units;

^pply 
to any relevant balsfer a{ if the death or banlmptoyot

legal disabitity of the Unit lvfember had not occurred and the

notice or transf€{ were a transfer sigfied by that Membcr.

9.3 Distributions axd othør rights

(a) If¿ Member dies or suffers a lega1 ctisabÏlÍry, tle Menrber's legal

personalrepreseniâtíve or thetnrstee ofttre Membe'fs estate (as

the case may be) ls, on the production of all informatiou as Ís

properly required by the Manager, entitled to the samo

distributio¡s, ettitlements and other arlvautages and to the same

rjghts (whether in relation to meetings ofthe Scbeme orto voting

or otherwíse) as the Memberwoulil havebeen entitleilto ifthe

Memberhad not dìed or suffere,llalegat disabitíty.

(b) Where tçr'o or ûþr€ personr¡ are joinfly entitled to any Unit as a

result of tho cleath o f a Memb or, they will, for the purpo s cs o fthís

Cobstitutíon, be takento be joint'holders ofthe U¡it.

DISTRIBT]'ìfABLE INCOME

10.1 I¡come of the Scheme

The income ofthe Schems for each Finaucíal Year will bs defemdnerl in

accordaqce with a¡plicable Accounling Standards.

rc,z Expenses ancl provisions of the Scheme

For eachFínanoialYem:

(a) ti.e Expenses of the Schemu win b" determiaed in accordance

wittr the applÍoable Accouoiing Siandartis; and

(b) provisiors or other ûansfers to or from reserves may be made in

¡elation to such items as tho Manager considers appropriate in

accordance with the appllcable Accounting Stantlads including,

but not ümited to, provísions fur income equalisation

lO-3 DIstuÍbutablellcome

The DishîbutahTøIrcnme of the Schemeis Income of the Scheme lcss

Expenses aud provisiorrs ofthe Scheme.

DIS'[RIBUTIONS

10.

11.

10
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I l.t Distribufion ?eriod

(") Fo¡ A C1ass UnÍt lolders:

(Ð The Dísinb'¡tion Period is oue calendar no¡rb for

Aushaliaa dollar investments coumencíng onthe ls day

ofeach calondarmontþ or as otle,rwise determined bytle

lvfamger ín its absolute discretíoa

(it) The Dietribution Period is ona , calendar montå for

inveshents made rn non-Australían dollæe wbere

dísbibutions æe m¡deÍn :Australia:r dolfars commencïng

o¡ thp l* day 9f the inveshnent tern, ol as otherwíse

determíued by theRE in its absolute dÍsctretion,

(üÐ the Ðistuibution Period is the lqveshnent Term for

investrurnts mado in aon-Ausfralian dollæs wbere

di;stdbutions are made in norAwtralian dollars,

cutr.mencíng on the 1É day of the invesbrnent term, or as

otho¡:rrlsa detømined bythe R.B in íts absolute discrotion

ForB Class U¡it holtle¡s the DískrAr*ion Pe¡Íod is oto calendar

month com¡rËn-oirg on the ls d¿y of each calendar month, or ae

othenpise detsrmined by the Mariager in its absolute disøetlou"

(b)

ILA DlstrÍþutable}rco¡¡re

The Ðishibutoblo Income oftle Schenre Frmd for the Dísuibution P eriod

will be such amount as the lúanager roasoåably determines. DistÍbr¡table

Iacomois paid to Members în thei¡ noo.iiutø orrrenoy (except for non-

Ausbaliaq dollar inveshents whors the íwestor h¡s chosen to hava

disinbutions paid ir. Aushalian dollars) aftet taking into acc¡unt all direct

r:d iu¿tirect costs æ¡ocíated with aûy currency.cowersion, and to the

extent theyhave not otherwise been take.n into accoun! ariy adviser fees

or costs associated with individual Members, investments.

ll.3 DistrilrutÍons

(a) If the payment for Units is made in Australían dollæs fhe

Manager ruuse tlist¡ibute the Dístríbutable fncomerelatingto each

Distributíon Period within I0 Business Days of the end of each

1
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Distribution Period except:

(Ð on withd¡awal of ìnvesheut whsre thc Dístributaile

lncome w:11 bepaid in a<jcordauce with cla¡¿se7.6;ot

(iÐ iftbe Managet allows and the member elects to be paid

Dishibutable fncome other ttan at the end of the

distributíonperiod the Dishr'butablo Income will be paid

v¡ithin 10 Business Days-a{ter ttre end of that ûomjDated

period, whichmust be greater rÌan the dishibutìonpaiod

aud a duration eguÍvalent to nnrltþles ofthe distribution

period.

(b) If the paynent for Units is made in Foreign Currency, which is

hedged through a foreign exchange contactby the Sçherre, the

Dist¡ibutable Incomo is paid:

(Ð within I0 Business Days. of the end of the Dístribution

Period; or

(ii) whe¡o thelnvestoaeqt Term isgr-eator thaa-l}monfhs, if
tåo Manager allows and the member elests fo be paid

yearly, the Dístributable Iucome wlllbepaid within 10

Busíness Days aÊer each 12 monttrly aaniversary of the

rnvesf¡nent.

(") For each Díshibution Period a Memb.r is entitled to that

proportíon ofthe Dístributabls trrcome as is equat to the number

of Units held by the Member o:r 9u last day of tho Díshrlution

Period divided by the number of Units on fhe Register on that

date.

Ll.A Presententiilement

Unless otherwise agreed by the Manøgør and subject to the righfs,

restrictions and obligations attaching to anypartiorlar Unit or Clasq the

Members'on the Regíster wiU be presentþ eartitled to the Disbibutable

Income of tLe Schemc on the last day of eaohDistnlbutioa Perjod.

11.5 Capitaldistrilrutio¡ts
'fue lulr.nagèr \td.y distribute capital of the Scheme to the Members-

Subject Êo the rights, obligations and rætrictions attaching to alry

pañw,lar unir or c)ass, aMember is en!ítled to that proportror of the

capîtal to be diskll:uted as is equal to ftrelnumber ofUnits held by that

10
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Member on a date deterrnined by the trÁanager divided by the nu$ber of

Units on the Register on tbat date, A distribrfion may be in cash or by

wayofbonus Units.

11.6 Grossed up Tax a:¡ounts

Subject to any fig[ts, obÏgations and. reskictions attaching to any

particular Unit or Class, tlte grossed up.amount u¡dcr the T¿x Act in
relatíonto Tax c¡edits orûarrkingrebates istakentobe dishibuted to Uûit

Menbers in proportioa f6 fhe Distuibutable fncome for a Distribuiion

Period as the caso rnÍiy be, which i¡ referable to a divídend or other

income to which fhey me presently entitled-

I7,7 ReinvestneutofDisffibutablehcome

(a) The Ma.nager may invite Me,mbers to reinvest any or all of their

dístributable iucome entitlomedt by way of application for
additional Units in the Scheme.

(b) Tbe terms ofanysuchoffor ofreÌaveshnentwillbe determineil

by fhe lvlanaget in its discretion and may be withù¿v¡tr or va¡ierf

by the Manager at anytima

(r) TheN4anagermaydøennìuethatu¡lesstheMemberspeoifïcally

dirests otherwise they will bç deemed. to havo accepted the

reínvestsreart offlpr,

(d) TheUnitsiszuedasaresultofanoffertoreinvestwitlbedeemed

to have been issued on the frst day of the next Díshibúion

?eriod Ímmediately foilowing the Distribution Period iu respect

ofwhioh the dishíbut¡úte income boing reinvested was payable.

NATTRT OF MÀNÂGER POWER^S

12.I The lvftaager has all the powors:

(a) of a natural person to invesf aqd borow on security of the

SchemeProperty;

(b) in respect of the Scheme and the Schene property that it is
po ssible under the Law to conÈr on a Mauager and on a Trusfee;

(") as thoughit were theabsolute ownerofthe Scheme propertyand

actìng in its personal capacit56 or

(d) ngcessar¡lforftlfillingitsoblþtiorsunderthis cons¿itutionand

under the Lav¿

72-2 Without limiting the generalify of clause 12. l,theManager may,

dt1
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G) purchäse, seli, Iease, irøprovq encumbør, sub-divíde, hirq

licm.ce, exchange, develop, grant leases and liccoses aud enter

into any other agreemørrt or dealing inoluding the surrender or

terûination ofa:ry dealing in relalion to any propfi forming or

which is to form part of the Scheme , on any terns the Manager

thÌnks fit;

e) repair, renovate, demolísl¡ build or alter any imprcvementto Bny

property formiag part of ttre Scheane;

(c) deterrnine any rental to be paid 6r the use o f any property;

(d) exeroise aIl powers and obligations in relation to any íovestment

forneing part offhe Sohcme Property, ücluding but not limited

to:

(Ð attending anal votitrg atmeetings;

(d) appointíngprqxiesformeetings;

(uÐ takíngup arígbts issue; and

(rv) paying oalls unde¡ âny contract

(e) øregoissa¡typowçraridpêrformallobhgatiols inrelatioato any

property formingþart of the Scberne as if the Manager is the

beneficial owrer ofthe propert¡r;

(Ð accept a conveyance or tr¿nsfer ofÊtry property as part ofthe
Scheme;

(ß) enter ínto possession ofa'rd.manage atrypropertyínterests ofthe

Súeme;

12.3 Wifhout limitíng tho generalityof clause L2.7, ÌheMauager ma;c

(a) invest inany"securities" as deñned insectiong2(I) ofthel¿lv:

(Ð whether or not a trustee enuld properly acquire tho

seourþ; and

(Ð on personal crediÇ with or without security;

(b) ínvest any money on loan to, or ou deposit wÌt\ any person

(including a Memb er or Related Corporation) :

(Ð wíthor withouf rnteresq

(iù with or without security; antl

(iï) rcpayable onatrytemu thøManager tbinkr fit;
(") snter into svrap lÍ,ârsaetiong firfures confracts, forward rate

a gr e emelt*, for eigl exchaago øgreements ;

,i
89
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(d) grartortakeup anoptionto acquireproperry; aud

(") íqvest iD or make a loau to any maraged investment fu¡d or

scheme, inclucling ary rnaaagedinvestmeut funil or scheme that

theManrget is the respoasiUte entify of

72.4 Clzuse i2.3 applies whethpr the Man4ger's pu4rose i¡1 m¡kÍrg the

investmmt:

(a) is to create a capital accretíor ot to produce inconre o¡ other

profils;

(b) is pætly for a purpose refened to in clause 72-a@);

- (c) ís for any other ptrr¡:ose that the Manager oonsiders benefits the

Soheme; or

(d) ís for any pulTlose that the Malager coúsidors directly or

indirectþ t encñfs ary Meñ er,

12 -S Tho Manager may ínvest anymonelr reguired to be ínveeted on loan to or

on deposit with anyMernber orRelated'Corþoratiou on a¡y tetms the

lVfanager tlhks ñt.

72.6 TheManagermay:

(t) exchange any Jtrvestmerit for any otler im¿estrnent auttrorised

unclsr fhis Constitufl on;

(b) vfty the tønrs of any investmerit or the securÌry given for that

invesfuen[ aud

(c) surrender artryinvestrnents.

72.'l Wittrout Iirnitiag the generality of olause 1 à 1, the Manager male

(a) use the income or capital of the Sþherre to carry o:r any trade or

business, sither as a sole trad€Ì oi inpartnership;

(b) eD$age any managers ancl otfrer eruployees;

(c) enlerínto arürarrangementforshäringprofib, co-operatiorqjoint

ventu¡e or recþrocal concessÌons;

(d) act in relation to the Eado or business as íf túÊ Manager were

benofi cially eutitled to tt
(e) set aside aD arnouÍt out of the Sobemo Properfy whîch, iu the

Manager"s opínion, is zufficíent to meet any debt or obligation;

(Ð opeo and operate an account rví-tli any financial instífutioa;

(g) sign, draw, endorse or execute in a man¡er determined by tbe

Manager:

àð1
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(Ð aay cheque or other uegotíable or transferable

iuskume'nt; and

(iD any recoipt fornroneypqid to theÙftnager;

(h) borrow orraisamoney v¡ith orwitl¡out gruÍng secmiry over the

. SchemePropertyor auypart ofit on anyterms íncfudînganyrate

of interest a¡d aly fees and expenses ss fle À4snager tlítiks ût;

(Ð make, draw, accø¡rl endorse" discounl, selJ, ¡rurohase, negotiate

and otherw¡se deal with any poafssory note, bill of exchange,

cotnmercial bilt bill of ladíng rryarrartt, debonhue, certificate of

deposit or ofher tra¡sfgrable dot*r"o¡ s¡fin¡ñcial instument for

any purposo th. Manager f¡inks fit;

0 encurqter the Scherne Þropert¡r in åvour of any person iu

relation to any oblígatíon of the Manager on behalf of ths

Scheme;

(f) to tbe eadentPermíttedbYlaw:

(Ð Et¡ârantee thopryrnent ofmoneyor theperfornance of

any other obligatíoÃ; æÅ'

(ü) grartatlyindemnityÍnrespectofanyobligation;

to any perron whother or not in ¡elation to tho oblígatiols of a

Member or frrthebenefit ofthe Scheme,

12.8 'Without limitfuE the ganemlityof olar¡se 121, tleMasager Da'r

(a) make any claim or demand or thke any aotion on behalf of a
' 

Memberofthescheme;

(b) refer aay disputo affectÍngthe assets oftfrs Scheme to arbilratio4

other than a dÍspute involving a ivfember; and

(") settle on any terms any matter wuicrr arises in relation to the

sche¡ne (if the Manager settles any matter the settlsmerrt is

binding on all persors interested in tÏe Scheme, inoluding all

Members)-

12.9 To the extent allowed by iaw:

(a) any restrictior or prohibition írnPsged upon the Managor in

relation to the ftrestnrent Aom tïme to tíme of tbe Scheme

?roperly or atry part thereof is trereby exoluded from the

obligations imFosed.

(b) without derogating fronr the genøraTity of the foregoing this

tLSt
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exclusion sp eøfrcúly applie s to any'?rudent PersonRule', orfüe

lftewhich nray bo implied by any flture enachent oflegisJation

I2.IO To fhe extent allowed bylaw;

(a) thelvfanagormayborrowo¡raiscmoneywithorwithoutseu:rif5r

over fhe Scheme Propøty or any part of it ou any tef,rls,

including anyrate of inferest ancl any fees ancl expÊnsês as the

Il./.anagex tfrínks frt;

(b) tho Manager may deal wÍrh any property to exercise ¿ll tàe

pow€,rs of a rnortgageo pursuarif to the frortgage tems and

conditions.

12.11 The lvfanag€r mÊy use scheme ProprrÍ to assisr it'with its working
capital requirenents

COMPI,AN\ilTS PRO CEÞURES

I3.I Cooplaints may be made in writing or by teleBhorro to the Manager.

73 -2 Tho lManager las 3 0 days to res¡rond to thp complalt once it is ¡eccived.

Tho lvfalager must atteru¡t to resolve the þmplaint within a satisfactory

, time period as determinsd by tho nature of the complaint and the

Membet's respo¡rsa If the Member reer rut tlreÍr complaint has notþeen

satisfaotorily resolved it wilt be ¡efe¡red to a Direstor or complaints

Manager of the Managen for resolrtion

TDRM OTSCMME
The scheme beghs on the comrnencêmentDats end is to be wound up on the

earlier to óccur oû

(a) the date whiqb ie eighty years ftbm the Comnrencemed Date;

and.

(b) anyearlierdatewhiohtholv{nnager, inÍts absolutediscrdíonmay

. appoint as tbe VestingDate.

V/INDING I]P TM SCETME

15,7 The sche¡ne shall onþbewound up in acco¡danoewÍththe Law and this

Constitution.

L5.2 Tho Maaager must wind up the Scheme ín tåe following circr¡mstances:-

G) if the terrr of,the sotens as detailed in this consfitution has

uqpired;

tb) the Members pass an Extuaordinary Resolution directing the

Man:agøto wind up the Scherne;

13.

14.

1s.
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(") tåe Court makes an order direcfingthelvlanager to wind up the

Scheme.

(d) the Merrbe¡s pass ar Extraordinary Resolution to remove thc

Mnager but do not at the sarno time pass an Extraordínary

Resofution choosing a corDpârry to be the new Manager that

conse¡fs to becorningthe Schemê,s Manager;

L5-3 (a) rf tho lr,fanager conside¡s that the purpose ofthe scheme:

(Ð has been acoompfished; or
(íi) canuotbeacæomplished,

rt may take steps to wincl r¡p the Scbeme.

(b) rffuaManagøwishes to wíndup the sche,rrepursuant to clause

15.3(a), the Manager must give to the Members ofthe Schemo a
notioe ínv'ritíng;

(Ð orrylainiug the proposal to wind up rhe gcheme, including

explainiug how the Schenre's puqrose has been

accomplishecl o¡ why that puryose cânn61 be

accomplished; aod

(Ð inf¡nnÍqg the Membens of their rights to take action

under Divisíon I ofPa¡t 2G.4 oftheL¿w for the calling

ofa Membcrsr meeting to consider theproposed wíadÍng

up of the Scheme and to vote on an Exhaordinary

Resolution Members proposo about the wiudingup ofthe

Scheme; antl

(Ð ínfoûrrirÀg the Àdembers that the Manager is permittett to

wind up the Scheme unless a meeting is caJled to

co¡síder the proposed windingup oftho Scheme witbjn
28 days of the Nlartager grviog the notice to the

Members;

(c) if no meeting is called vritbin that 2g days to consider the

proposed winding up, tbeMaaagt nay wind up tåe Scheme_

L5,4 T'heManagur shall nor aes.ept any fi:rther applícations for units rn the
Scbeme or make any furÍ.hor loans ûom tLe Scheure ataLímeallor tbe
Managerhas become obliged to etrsure the schemo is wouud up or after

. the Scheme has started to be wound up.

15.5 Thervlanager shall mauage trre scheme untíl zucb time as aJI winding up

t'ú[
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procedures have been completed.

15.6 subject to the provisions of tbjs clause 1 5'upon wínding up of ths scåeme

ths lvla¡ager rrust:

(.) ¡ealise fhe ¿ssefs ofthe Sclreme 3

(b) pay all liabiüties of the Manager in its capacity as Trusree of rhe

Schøns inoluding, but not limited to, fiabilities owed to any

Memberwho is a creditor ofthe Sc,heme;

- (c) subject to any qrecial rights or resfictions attacl:ed lo my UoiÇ

distibute the net proceeds ofrealisation amolg the Memberc in
the samo proportion specified in Clause 11,4;

(d) The Me'nbers naust paythe costsa¡rd expenses ofa dísbibutionof

a¡sets under claue 15.6(c) Ín the samepropoúioa speoified in
Clsuse 11.4.

(a) The Manage. ßßy posþoao the re¿lisation of ilre schorne

Propertyfor as longasitthínlcs fit andis not liable for anyloss or
damage attrúutablo to the posf¡lonçment

(f) The Manager mayretain for as loug as it rhinlcs fit anypart of tho

schems Property whioh rn its opinion may bo required to rneot

any actual or contingont Iiability of the Schffie.
(g) TheManagermusr dishibuteaqongtleMembersinaccordanse

with clause 15.6 anyfhingretainedunder olauso 15.6(Ð whichis
subs equ enf ly not required.

15.7 Ifon conrplotion ofthe windÍng up ofa registered schomg fåe Manager

or suoh other persouwlo may be wîn,li¡g up the scheme has in their
possession o¡ undertheír controlanyunol+-rd orundishibutedmoneyor

other properfy that was part of tae soheme properiy the Manager or
persoû winrling np the scheme must, as soon as praoticablg pay tbe

:1roûcy or t¡ansfe¡ the properly to the ASI'C to be doalt with pursuant to

Part 9.7 of the Law.

15-B Capital Guarantee

LM I¡rvestment Managenrent Limited. gcÑ ozz 20s  illguarautees the

paymcnt ofeach Memb ers entitlements in the event of any shortåll in the

assets of the scheme if the schemc is wound up wl.øe the Menrber

became a Member of the scheme on or before 4 Novembe¡ zo02.Th1ß

guarantee will only apply to lvfenbers 'who a¡e registe¡ed as unif Holders

1
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inthe Regíster on4Novenúer2002 andremainMembers on thedate on

which the Scheme is wormd up. LM Iuvçshent Ma:ragement Limited

ABN 68 O77 2t8 461 wtllensu¡e that all.amounts which aro gua¡a-nteed

unde,î this clause arepaiclto qualifyingMernberswithin 12 monfhs oftle
date on which the Scheme is wound up.

vÁluE oI'TF-tr SCm.næ PROPERTY

The Managçr rnaty cause the scheme Property to be valued at any tine ín
accordance wÍth the Valuation Policyof tbe Manager.

.FEES, TA)mS, COSTS å¡{D EXPENSES

l7-I Taxes:

Tlæ Manager may use the Scheme proþerry fu pay æy Tax or other

obligatio4 liabilify or expensereqnired by any appricable law ínrelation

to:

(a) thiç Constitutìon;

(b) ary amounf íncr¡rted or pa5ablo by tho Mauager;

G) a gift or settlemçnt éftcted. by thls Comtítution;

(d) the exercÍse by tho Manager of anyPower; or
(e) money or inveshe¡rts held by or ón behalfofthe Manager under

this Constíh¡tion

17.2 Paymont ofDebts:

TheManager may set asidô atry money from the Schemo proper[5rwhich,

in the Manager's opiníon, is suñcient to meot any presont or füttue

obligalion of tho Soheme .

77.3 X'ees:

The Manager is eßtitled to be paíd amatagement fee fiom ths Schene

ProperË¡l up to L}Toper anlum of the Nei Fuud Value in ¡elatiou to f}re

performanoe of its duties ¿s detailed ju this Coastitution a¡d the Law.

This fee is to be calculated monthly and paid at suchdles as the Manager

determiues.

T7 -4 Theïulanager shall be entitled to feos for the foltowing duties:

(a) Inrelationto the subsoription and withdrawal ofunits;

(b) Tnrelatíonto the tansfer or tuansmission of Units;

G) I-n¡elatioq to ananrtngany fi''ance facility in connectionwiththo

purcbase of anyasset ofthe Schemo;

(d) Ju relationto duo dílígeace e¿quiries genenlTy,

77
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(e) In relation to the sale of real estate or assefs of tho scherne

Property;

@ In rslation to'the promotion and managemeat ofthe sshema This

fee ispayablo montbly;

(g) In relatiou to the winding-up of tle Scheme;

6) In relation to the performance of its duties and obligations

gursuant fo the L¿w aud this ConstÍtution

17.5 ÏheManager is entitled to bepaid a suocess Êe oalculated jnrelation to a
reporting period as the differenco tetween The not profit of the scheme
and the neú distnlutor fo¡ecast úo be paid to Members by the Managet
during thât reporting period.

17.6 Costs end E4penses

The Manager shall bc indemoified out of'Sohemç Property for liabilities
of exlreffss incurred in relation to the performanca of its duties;
includiuç

, 
(a) .{uditot's fees;

(b) Legal feesald outgoings

(") Baníster/eC-LegalCounselFees;

(d) Fees a¡d e4pcnses iusured inrespect of any servicaprovlder:s

and/or employees ofthe Schemo;

(e) All costs, charges and expenses incurred in connection with the
acquisítio4 custody, transf:er or diqposal of any ¡sset of the
sclrme or investments (for example corrmrissions, brokerage,

legal fees, bank charges and stamp duty);

(Ð Indepondent expert's or consultant's ftes includíng butnoflimited
to marketing agents, proper-ty specialists, flrryeyors, quautify
s¡.rveyors) town plaoners, engineers;

(g) hopertyrep ort/property consultants fees;

(h) Re¿I estate agent's sales commissions;

(Ð Costs ofrnainteårmce of any esseÈ ofthe Scheme;

$ outstanding accounfsrelatingto anyasset ofthe scheme such as

council rates;

(k) Locksrnith for cha:aging locks of a¡y ssset of the scherne as

appropriale;

(i) Il*urance (p¡op.rry and coutenfs);

I

I

I

Í

I
I
:

I
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(m)

(n)

(o)

Rernovalists for removal of bonoweds properly as appropriate;

Securityguards üo attend any assêt ofthe Scheme as agpropriato;

Buildjng and/or properfy iuçection report fees - Le. building,

townpizruring experts and the liko;

allASIC charges;

aII costs ofsupplying Members with copies ofthìs Corntífution

md any other documerts requireil by the Law to be provided to

Mernbers;

ali costs and expeoses incuned in produciag Informatioa

Memorandums and Supplementqry Information Memorandums

or any otìer disclozure docune¡i reçirerl bythe Law;

reaso¡able costs incu'red in protectíng or preserving all assete

offered as securit¡

all liabüiry, loss, cos! eçense or damage arising fromthepro,per
perfurnanco of ifs duties in co¡nection wiitr' the Schsme

pelformed. bythe Manager orby auy agent aBpointedpursuaot to
freLaw;

any liahility, loss, cos! øçeosé of dâmage arÍsìng from the

Iav¡ftl exeroiso by the lvfanager and the Custodian oftheÍr rþhts
uuder the Power ofÁtbrney co¡taincd iu clause 19;

Fees and oxpenses of any agent',aÍ delegate appointed bythe
Maaager;

Ba¡tk and government ô¡ties and charges on the operation of
bamk accounts;

Costs, charges and expenses incr¡rted ín coonectio¡ with
borrowing morey on behalf of tbs Schorne uqtler the

Constitution;

Insuratrces directlyor íntlirøctly piotecting tho Scheme properby;

Fees aud charges of aayregul atory otstatuforyauthority;

Taxes in respect of the Sclreme but not Taxes of the Maoager

[save and except anygoods and services or similartax (,IGST")]

whicharepayableby thaManagvr on its own acrcoual;

Costs ofprÍntirrg and postage of cbeqtrcs, advices, reports, notices

a¿d other documents produced diuing fhe management of the

Scheme;

(p)

(q)

G)

(s)

(r)

(u)

(v)

(w)

(x)

(v)

(z)

(aa)

1
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(cc) Expolses incuffed in connection witb maintainíng accounting

reco¡ds and regístors ofthe Scheme and oftlre S oheme Auditors;

(dd) costs and dísbu¡sernenfs incured in the preparation and

lodgment ofreh:rns under thc La1v, Tax Act or any other lav¡s ñr
the Sclreme;

(.e) Costs of convening aúd holdÍng meetings ofMembers;

(ff) costsa¡ddisbu¡se.nentsincr.rrredbyoronbeharfoftheManager

ín connection wíth its ¡stirsment anrl the appoirtmeat of a
' substitrte;

@Ð costs a¡tl disbu¡semests rncur¡ed by fhe Manage.r ìn the

initiatíor, conduot and setuemeni of any court proceedings;

(hh) costs of any i¡surancepremíuüs insuríng agaiust the cogts of
legal proceedings (whether suçceæfi¡l or uot);

(Ð Costs ofadyertising the availabílity of funds for lending;

0,) Brokc¡ageandundeffiritingËe,sj

(l*) Ifard wheu the Maaager becoraes reqpomible to pay any cgr itr

respect of any seavices provìded tp the Schems or any pa¡rmelts

rn res¡rect ofGsrto bemadeby thoMeu¡bers or the Marrager Ín

respect offhe Echerrs or t¡der tLe terms o fthis Co¡stitulÍonthen

tlæ Manager shall bs entitled to bq indemnified inrospect ofsuch
GST ñom the Scherne prope*y;

l7:7 I¡ the Event thsf the Manager has not pøformed its duties, the lack of
cntitlemsnt to palmeut offeespursuant to clause 17,3 is ody ínreçect of
fhat pârt of the paymest which relates ro the specific Iack of proper
perñrmance on dny given matter- ]r[srhing ín thié clause st¿ll be
inte¡prcted to mean that tho Manager is not enHtled to be paid fees and

exllenses for work properþ p erforrnecl

17.8 In the evønt of any dispute regarding the payment offees aud oxpenses,

theManager shallbepaicl suchfees and oxpensesurtil the dþute ts fully
deten¡ined- Aly overpayment of the Manager shall be ropaid forthwì¡h
upon the identification of the overpayment.

17,9 Thø Maaager is entitled to recoyer f"es 
"qd 

expenses ûo::othe scheme

providedthey have been incurred in accordanco withthis constitrfion.
L7 .10 .41[ fees payabla to the Manager arc nçf of ory goo ds and services f ax.

INDEMMTY AND LT/,BItITY

I

i

i
t
I

I

I

i
I

I

I

I

I
;

I

I

i
I

i
I

I
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18'1 The following crauses appry to the extentpermitt edbylaw:
(") The Managor is not riablo for any ross or danu,geto anyperson

{iûcludÍng any Member) arising out of a'y uatter unless, ia
respect ofthatmatter, ít acted both:

(Ð ottrerwise than in acoorrlancs with this co¡stituti<ín and

its dutiæ; and

(Ð wifhout a berief held in good faíth tbat it was actiag in
accordance wifh this Constltution or its duties.

In any case the riabirify ofthe Mznager Ís relation to the $cheme
is rimitcd ro the scheme ?roperty, ûom which the rvfarrage,r ís
entitled to be, and íe fu f¿sù lndegified.

(b) Inparticular, úelvranagæis not lrabre ro.-ytors or damagoto
any person arisiug out of any nr.atter wherq m respect of that
matte,r

(Ð it reried ln good frith on ths serqioes oÇ or infonnatiou
or advico from, or ¡mrporting to be ûoug auy person
appoÍnted by the Manageç

(Ð it acted as requirerlbylaÞ; or
(u) it relied Ín good faith upon arry signaturg markiug or

doournents.

(") InaddÍtionto aoyindemnityunder anyLaw,theMa¡agerhasa
rÌght ofindemnity out ofthe schemoproperþ on a firll indemnify
basio, in resp eot of a matter unless, in resp ect of that matter, the
lvfarager bas acted negrí gentty,frardurentþ or inhreach oft,usl

(d) The Manago¡ is not riabre to account to aay Member for any
pa¡rurents made by the Managet in good faith to any duiy
æthorised auifrority of the commonwealth of Auskalia or any
state or Teritory of.{ustraria for taxes or othe,r statu tory charges.

POI¿ERS O¡'ATTOR¡I.EY

Lg.l Bachrvrember by execution of the Application Form or the transfer by
which helshdit acquires units in the s cheme appoints the \4ør4geranri any
director ofûcer attorney or subsÈítute nominat ed,by úeManager severally
for fhís pìtryose as its altomey and. agentwifh the right:
(a) Bt any time to:

(Ð sign any docu-ment inrcration,to 
^ny 

subscríption and

19
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withdrawal agreement;

(Ð sign a:ry document in relation to the tra¡sfe¡ or

hansmission of Units;

(äi) sign any variation ofrhis Constihrtion;

(tv) sþ anydocumentrequiredbyAslC to be executedby a

Member in respect ofthe Scheme,

(b) atlåerequest íawritingofthe Manager theMembø musÊ exeoute

separate Powers ofAttorney in a formreasonably required by tho

Manager appointirg the adanager as its aüor:eeyfor thepuqloseof
this clause.

(c) any attorney 'na,y exercise its ríghts notwitl¡stmding fhat the

exerciso ofthe right constitufes a conflict of Ínterest or dut¡r;

19 -2 Eaoh Menrber indemnifies a¡d shall keep inrlernnified any attorneyagaìnst
anyliability,loss, cosÇ experse or damage .arising ûom the lawf¡I exercise

of æy rÍght by tho attomey under the power ofAttornoy;
Tru RTGTSTER

?,0.L Ksepfngregfsters

The l\fanager must estatlish antt keap a register of Members, and if
applicabtq the other registers required by the Law.

20-2 Informatíonfnreglsters

To the extent applicablq fhe registers rnust be kept in acco¡dance wiÉh,
and contaitr the informationrequired by tbê Law. of.herwise, theManager
may decido what iuformation is included irr thc regístøs. If the Law
agplÍes, the lvfanagsr has the power¡ confened under the I¿w in relation
to the registe¡,

20.3 Changes

trvory MorulLø ruust promptry notls the Manager ofaay chaqge ofnane
or add¡ess and the Manager must alte¡ the rerovant rogisfer ae*otdngJy_

NOTICES

27 -7 A notíce ot other communication co¡nected with this Constihrtion ha¡ no
legal effeotunlæs it is :oo.vniting.

21.2 rn addítion to any other method of serviceprovid eð,by rav¡,fhe Notice
- mustbe;

(") sent byposr postage prvpaid, to the address for the À,4embq' in
the Managet's regÍster ofinterests;

)

21^
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I
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(b) sent by åcsimile to the facsimile nu¡nber ofthe Member; or

(o) otherwìse delivered, including via email, af the address of the

addressee ofthe Member as is subsequentþ notiÊed-

2l .3 Ä Notice musl be l¡eated as given and received:

(a) if sent by posÇ on the 2nd Businæs Day (at the add¡ess to which

it ís posted) aûer posring;

(b) if sent by faosirnile or electroúically before 5.00 p.m. on a
Business Day at the place of receipt, on the day it is seart and

othenvise on the next Business Ðay at the place of delivery.

2L.4 Deqpite clause 21.3(ti) a frcsimile ls not treaterl as given or received

uuless at tho concJ¡:sion of tbe transmissíon the sendey's fasdmile

macb-ine issues a transmÍssiou report which hdícates that the rslovant

rumber of pagos coruprised in theNotice havo been sent.

2l ,5 A Notice sent or delivered iu a manne¡ provided by orause 21.2 must bo

freated as validly given to and rsceived by the party to which ít is
addressed even ifl
(a) the addrsssee has been liquidated or deregístered or is absenr

tom tho place at whicb theNotiç Ís delivened o¡ to whích it Ís

sent; or

(b) the notíce ìs retumed u¡rclaimeil.

27.6 Any Notico by a partymaybe given anrl¡mayte signeit by tho solicitor

for the party.

27-7 AnyNotÍceto apartymaybe given to theqoricitor for thepartyby ar¡l ot
the ¡neans tísted fu clause 2r2 to the solicitor's business address or

facsimile number as the cæe may bo.

LIA]&ILTTT OFIIMN{BERS

22.7 The liabiüry of eachMember, whefrer ¿cfual, contiagent orlnospective,

is limited. 1o thc unpaid Iszue ?rico of hislÏer/its units except if the

Manager and the releva¡t Member agree otberwise in writing that tho

liabflig of zMember maybe firther limited or waived-

22.2 A crcdÍtor or other person claimíng against lhe Manager as trustee of the

Scheme has no recourse agangca Member and no Mernber is pøsonally

lïable to indennifr fheManagvr, auy creditor of theMamgt or any

p ers on cl a í'n in g zgaìnst t\e Manag er ín resp ect o f any acfial. en ntin g ent,

prospectíve or other liability of the Mauager in relatíon to tbe gchemo.

J,1
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APPOINTMENT AND REMOVAL OF TRÏÏSTEE

23.1 Refirement or Resignatîou of Trusfee

(") 1'¡s ffianager lrrly retire upon giv':r.g 3 montls' notíce to the

Ilembeæ ofits desire to do so.

(b) The Mamger musi resign:

(D ífit isremoved æ provided bylaut;

Ctl) if (being a co¡poratïoo) it becomes an ,externall¡

administered body corporate as defined in the

Corporatîons Å,ct 200I; or

(uÐ if (bsiry a natwal person) he ot she is ôund to be of
rmsounil mind or becomes banlrupt.

23.2 Ilnit Eolders MayAppointNew Trustee

The holde¡s ofnotlessthan50% of theUnits onlssuemayby notice in

wrÍfíng appoint anar Mauager to fill a vaoancy ín tho office oflvfanager.

23.3 Tranefer of Records

Upon theresiguation, retÍrment, or removal ofthe Marager, the Manager

aust hantl to the npì6r Trustee aI bookr, rccords, closumenls and other

matierspertaining totheSchemeand atthe ex¡reuso oftheSpheme do all

tldngs nesessaryto transfer legal tiHe and the assets ofthe Scheme to the

new Trustee,

23,4 Dcecl of A.iloptlon byNewlLusfee

TIre new T¡ustee appointed under clause 23.2 r¡:¡st execute a dçed in a

form approved by theholde¡s ofnotless than50% oftheUnìts onfssue

ty whioh the new Trusteo undertakes to'the Members to ca,rry out fåe

obligations ofthe Trusteeunder this Deed.

CTIANGING TM, CONSTffUTTON

U,L This Co¡stitution m4y be roodifled or repealed or replaced with a new

Constitution by the Manager if tho lvfanager rea,sonably conside,rs the

çþange will not adverseþ affect Members' lighfs or ìs deemed necessary

fo conduotthe atrafts ofthe Scheme.

24.2 The Managermust send a copy ofthe Scherne's Consfitutíon to a Member

of thc Schcmo withiu swen (7) cfays if the Merulier:

(a) - aslæ the Manager ín writing for ths cop¡i and

(b) p^ys any fee (ìrp to the prescribed amount) raquired by rhe

Manager

)

24.
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ACCOTINTS AND REPORTS

(a) The accounts of ths Schemo mui-t b" ke,pt and preparedby lhe

Manager Ín accordance with applicable Accounting Standards

aud theLaw.

O) The lvfanagermustFrepare ø¡d rir¡ke arailableio Members the

finaneíal statemeuts of the Scheme for each fnancial year.

(") Tha Manager may make fhe ñ¡ancial statEnents available to

Members by elther pub1ish'i',g thl støteme,nts on ttre lvfalager's

inteinet site, emailing the stafomerufs to indivirfual Members or by

sendíng the stateme,nts to indiviðual Membe¡s by facsimile or

prepaídpost

OTHER ACTIVITIES AND OBLIGATIONS: OX. Tüa MAÌ.TAGER

26.L Subject to the Law, nothing in this Cosstitution restricts the ffia¡ager (or

its associates) from:

G) dealing wÍth itself (as manager¡ fuustee or responsiblo entity of
anotåer trust or scheme or in auother capacity);

(b) being interested in any conhact.or ü:¿nsaction with ítsetf (as

manager, tn¡eteo or responsible mtty of a¡rother trusü ormanaged

investr¡rent scleme or in anothe,r åapaoity) or with any Memhsr

or retaínïrrg for íts or¡m benefit prpfits or benefits de¡ived Êom

aniy such contact ot transaction; or

(c) actinginthesameorsimilârcapacþinrelationt,o anyotherkost

. ornumaged inveshnent scheme.

26.2 OtherOblígations All obligationsofthoManagerwhichmightotherwiss

be í'nFlied by Law are expressly excluded io the extentpermittedbylaw-

GOVERNINGLAW

This Deed is governed by the Laws ofthe Stato of Queensiand. The Manager and

tlrc Members submit to fire non-exslusive jurisdiction of cou¡ts exercising

jurìsdiction there-

26
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Date

Party

Recitals

It is declared as follows.

1. Definitions and lnterpretation

A

B

23 October 2012

LM lnvestment Management Limited (ACN 077 208 461) incorporated in

Queensland of Level 4, 9 Beach Road, Surfers Paradise, Queensland (the

Manager).

The Manager is the trustee of the trust known as the LM Managed Performance
Fund (the Trust).

Clause 24 of hhe Constitution provides that the Constitution may be modified if the
Manager reasonably considers the change will not adversely affect Members' rights
or is deemed necessary to conduct the affairs of the Trust.

The Manager amends the Constitution to the extent set out in this Supplemental
Deed Poll and reasonably considers suÇh amendments will not adversely affect the

Members'rights.

C

1.1

1.2

1.3

Definitions

ln this Supplemental Deed Poll including the Recitals, the following definitions apply unless
the context otherwise requires.

Constitution means the constitution constituting the trust, as amended from time to time.

Effectíve lime means the date of this Supplemental Deed Poll.

Member means a person registered as a holder of units in the Trust (including persons
registered jointly).

lnterpretation

(a) Terms used but not defíned in this Supplemental Deed Poll have the same
meanings given to them in the Constitution.

(b) Clauses 1.'1 and 1.2of the Constitution applyto this Supplemental Deed Pollas if
set out in this Supplemental Deed Poll.

Benefit of this Supplemental Deed Poll

This Supplemental Deed Poll is made by the Manager with the intent that the benefit of this

Supplemental Deed Poll shall enure to the benefit of Members jointly and severally.

axhb A0122831546v1 405663536 5 10.2012 Page 1
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2. Amendment of Constitution

The Manager amends the Constitution so that, on and from the Effective Time, the
Constitution is amended as set out in the schedule.

3. No Resettlement

The Manager confirms that it is not by this Supplemental Deed Poll intending to:

(a) resettle or redeclare the Trust declared under the Constitution; or

(b) cause the transfer, vesting or accruing of any property comprising the assets of the
Trust in any person..

4. Governing Law and Jurisdiction

This Supplemental Deed Polt is governed by the laws of Queensland. ln relatíon to it and
related non-contractual matters each party irrevocably submits to the non-exclusive
jurisdíction of courts with jurisdiction there, and waives any right to object to the venue on
any ground.

axhb AO122831546v1 405663536 5 1O 2012 Page 2
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Executed and delivered as a Deed in eueenstand

Executed as a deed in accordance with

section '127 of the Corporations Act 2001 by

LM lnvestment Management Limited:

Director re

Name

t/ê<-n N o€( vc-ñ h.rÈre (a¡yacas
Print Name

,Dr<r+la-€

axhb A0122831546v1 405663536 5.10.2012 Page 3
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Schedule

1. lnsert the following definitions immediately after the definition of "B Class Unit,, in clause
1 .1:

"c Glass Unít" means a Unit in the Scheme that the Manager determines is a C Class Unit
(and includes all sub-classes of such C Class Units);

"D Class Unit" means a Unit in the Scheme that the Manager determines is a D Class Unit
(and includes all sub-classes of such D Class Units);

"E Class Unit" means a Unit in the Scheme that the Manager determines is an E Class
Unit (and includes all sub-classes of such E Class Units);

"F Class Unit" means a Unit in the Scheme that the Manager determines is an F Class
Unit (and includes all sub-classes of such F Class Units).

2. Delete the words "otherwise includes A Class Units and B Class Units;', in the definition of
"Unit" in clause 1.1 and replace with the following 'bthen¡¡ise includes A, B, C, D, E and F
Class Units;"

3. ln clause 3.2:

(a) delete the words "each sub Class of A Class Units and sub Class of B Class Units"
and replace with "each sub crass of A, B, c, D, E and F crass units,';

(b) delete the word ,,difference,'and replace with "different,,;

(c) delete the words "Without limitation B Class Units" and replace with ,'Without

limitation B, D and F Ctass Units,,; and

(d) delete the words "lssue Price for the B Class Units" and replace with ,,lssue price
for the B, D or F Class Units (as the case may be)',.

4. Delete clause 6.4 and ínsert in its place the following new clauses 6.4-6.8:

"6'4 The issue price of each sub Class of C Class Units shall be the amount of ,,F,'in

the following formula calculated as at the close of business on the Business Day
prior to issue:

(A/BxD)+E=P

D

Where:

A = Net Fund Value

B = Total number of all Units on issue

D = total number of units on issue in the sub-class of c class Unit in respect of
which the issue price is being calculated (',Relevant Sub Class,')

E = Distributions accrued butnot paicl to Merrbers holding the units in the
Relevant Sub Class since the Valuation Date.

axhbAO122831546v'1 405663536 Sj|O.2O12 Page 4
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6.5

6.6

6.7

The íssue price of each sub class of D class units shall be the amount of ,'F', 
in

the following formula calculated as at the close of business on the Business Day
prior to issue.

1À/BxD)+5=¡
D

Where:

A = Net Fund Value

B = Total number of all Units on issue

D = total number of Units ôn issue in the sub-class of D Class Unit in respect of
which the issue príce ís being calculated (,,Relevant Sub Class',)

E = Distributions accrued but not paid to Members holding the units Ín the
Relevant Sub Class since the Valuation Date.

The issue price of each sub class of E class units shall be the amount of "F,, in the
following formula calculated as at the close of business on the Business Day prior
to íssue:

(A/BxD)+E=f

D

Where:

A = Net Fund Value

B = Total number of all Units on issue

D = total number of units on issue in the sub-class of E class unit in respect of
which the issue price is being calculated ("Relevant Sub Class,')

E = Distributions accrued but not paid to Members holding the units in the
Relevant Sub Class since the Valuation Date.

The issue price of each sub Class of F Class Units shall be the amount of ,,F" ín the
following formula calculated as at the close of business on the Business Day prior
to íssue:

(A/BxD)+E=F

D

Where:

A = Net Fund Value

B = Total number of all Uníts on issue

D = total number of units on issue ín the sub-cfass of F class unit in respect of
whích the íssue price is being calculated (,'Relevant Sub Class")

E = Distributions accrued but not pgid_to Members holding the unitdjn the
Relevant Sub Class since the Valuation Date.

axhb 40122831546v1 405663536 5.1O.2012 Page 5
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6.8 The purpose of the above calculations is to reflect differential Unit lssue Prices. An

A Class Unit lssue Price is not intended to reflect accrued but unpaid distributions.

A B, C, D, E and F Class Unit lssue Price is íntended to reflect accrued but unpaid

distributions for the relevant sub-class of B, C, D, E and F Class Unit holders."

ln clause 7.3(e)(iii) delete the words "B Class Units" and replace with "B, C, D, E or F Class

Units".

ln clause 7.3(e)(iv) delete the words "B Class Units" and replace wíth "8, C, D, E or F Class

Units".

ln clause 7.8:

(a) delete the words "A Class Unit or each B Class Unit (including each B Unit sub

Class)" and replace with "A, B, C, D, E and F Class Unit (including each sub-

Class)"; and

(b) insert the words "for that Class of Unit" immediately after the words "lssue Price" at

the end of clause 7.8.

Delete clause 11.1(b) and replace with the following:

"(b) For B, D and F Class Unit holders the Distribution Period is one calendar

month commencing on the 1st day of each calendar month, or as

otheruvise determined by the Manager in its absolute discretion. For C and

E Class Unit holders the Distribution Period is each quarter (ending on 31

March, 30 June, 30 September and 31 December each year), or as

otherwise determined by the Manager in its absolute discretion.l'

ln clause 11.3(c) delete the words "For each DÍstribution Period" and replaee with "Subject

to the rights, restrictions and obligations attaching to any particular Unit or Class, for each

Distribution Períod".

ln clause 17.11 insert immediately at the end of that clause "This includes waiver of such

remuneration in favour of certain Members only, or in a manner that benefits certain

Members only."

7

8.

I

10.
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Annexure 3

SUPREME COURT OF' QUEEI\SLAI\D

CII'ATIO¡\

PARTIES:

FILE NO/S

PARTIES

F]i,E NO:

DIVISION:

PIìOCEEDING:

ORIGiNATING
COI]RT:

DI:LIVERED ON:

Kordamentha Pty Ltd & Calibre Capital Ltd v LM
Investment Management Ltd (ì.n liq) & Anor; Park & Muller
& Anor v Kordamentha Pty Ltd & Calibre Capital Ltd 120151

QSC 4

KORDAMENTHA PTY LTD (ACN 100 169 391) AND
CALTBRE CAPITAL LTD (ACN 108 318 98s) IN THEIIì
CAPACITY AS TRUSTEES FOR TIIE LM MANAGEI)
PERFORMANCE FUND
(applicants)
v
LM IIWESTMENT MANAGEMIINT LIMITEI)
IRECEIVERS AND MANAGERS ÄPPOINTED) (IN
LIQUIDATION) (ACN 077 2A8 46t)
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trl There are tw,o applications before the couri. The first matter (8792 of 2013) is an

application under s 96 of Lhe Trusts Act 1973 for directions with respect to whetlier
or not a proceeding should be brought against the respondents. The second tnatter
(8884 of 2014) is another application under s 96 of the Trusts Act 1973 in wLrich the

ñrsl respondent in 8192 of 2013 seeks a direction that, if the direction sought in tlie
tìrst matter is given, it should defend that proceeding.

The parties

12) On 12 Apri| 2013, de Jersey CJ ordered that the applicants in 8792 of 2013
("Kordarnentha") replace the first respondent ("LMIN4") as trustee of the Unit Tmst
called LM Managed Performance Fund ("MPF").

t3l At the relevant time, LMIM was also the r:esponsible entity for the LM Austrahan
Income Fund ("AIF") which was a scheme registered under s 601E8 of the
Corporations Act 2001 (Cth). Pursuant to s 601FC of the Corporations Act, LMIM
held the scheme property of the AiF on trust for the scheme tnembcrs,

l4l Trust Company (PTAL) Limited ("PTAL") is a professional corporate trustee which
was previously known as Permanent Trustee Australia Limited. It was the legal
owner of the relevant assets of the LMIìVÍ as trtntee for AIF and the LMIM as

trustee for MPF under a Custody Agreement. That agreement provided that PTAL
"agrees to cnstodially hold fassets] as agent for' [LlvfIM]". PTAI- did not take part in
the hearing and does not oppose the orders sought by Kordamentha.

Section 96 of the Trusts Act

t5l The application brought in each matter seeks to have the court exercise its
jurisdiction under s 96 of the TYusts Act,'Ihat section, together with s 97 which is

also relevant, provides as follows:

"96 Right of trustee to apply to court fbr directions
(1) Any trustee may apply upon a written statement of facts to

the court for directions conceming any property sudect to a
trust, or respecting the management or administration of that
property, or respecting the exercise of any power or
discretion vested in the hustee.

(2) Every application made under this section shall be selved
upon, and the healing thereof may be attended by, all
persons interested in the application or such of them as the
court thinks expedient.

97

(t)

Protection of trustees while acting under direction of
coult
Any trustee acting under any direction of the cor:fi shall be

deerned, so far as regards the trustee's own responsibility, to
have dischargcd the trustee's duty as trustee in the subject
matter of the direction. not.¿,ithstanding that the order giving
the direction is subsequrently invalidated, overuled, set aside

<lr otlrenvise rendered of no efÏecl. or varied.
This section does not indem¡rify any trustee in respect of any
act done in accordance lvith any direction of the cor,rrt if the

(2)
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trustee has been guilty of any fì'aud or wilful concealntent or
misrepresentation in obtaining the direction or in
acquiescing in the court making the order giving the

direction."

l(;l There lvas no dispute among the parties about the relevant principles to be applied

in the <letennination of an application of this type. The principles have been

conveniently collected and set out in the reasons of Boddice J in Glassock v The

Trust Compøny (Aus'tralia) Pty Ltd.r His Honour's summary, which I respectfully
adopt, was as follor.vs:

*ll4l Where an executor or trustee is in doubt as to the course of
action to be adopted, the executor or trustee is entitled to
seek the opinion of the Court as to what it shotlld do (Re

Atkinson (Deceased) 119711VR 612 at 615).In determining
such an application, it is not the function of the Court to
investigate the evidence and make a finding whether or not
the trustees will be successfui in the litigation (Salmi &
Anor v Sinivuori & Anor [2008] QSC 321 at [16]). The Coufi
has merely to determine whether or not the proceeclings

should be taken (Firzgerald v Smith (1889) 15 VLR 467).
However, the matter should be sufficiently investigated to
determine whether or not the proceedings would be fruitless
(Re Atkinson (Decea,sed) at 615; adopted by Atkinson J in
Loughnan v McConnel 120061 QSC 359 at l7l.

tlsl The sole pu{pose in giving advice is to determine what
should be done in the best interests of the trust estate

(Macedonian Orthodox Community Church St Petka Inc v
Petar (2008) 237 CLF. 66 at [104:l-[107]). the Court's
arnbit includes obtaining advice about whether it is proper
for the trustee to incur the cost and expense of prosecuting

or defending litigation. 'l'he function of the power is not
merely to afford personal protection to the trustees, It is also

to protect the interests of the trusl (Macedonian Orthodox
Cornmunity Church St Petka Inc v Petar'(2008) 237 CLR 66

at 171l-1721).

tr6t In I|/atson v Yore, (120041QSC 339 at [15].) Ilolmes J (as

ber Honoul then was) held, in dealing with an application
for directions under s 96 of the Trusts Act'.

"Essentially. what must be determined on this
application is whether retention of funds to enable an

action against the first respondent is in the interests
of the beneficiaríes of the estate as a whoie. There are

a number of conrpeting considerations: the pt'ospects

of success, the potential for substantial depletion of
the estate in costs should the action be unsuccessful,

the proportions of what might bc gained if it were to
succeed, and, pecutiar to this case, the fact that there

is atpresentno cause oFaction ..."

[2012] QSC l5
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lt Tl If the Court does advise that the trustees ought to defend or
cotrlrnence proceedings on behalf of the estate, the Couri has

a discretion as to rvhethe¡ the costs of those proceedings
ought be borne out of the estate (Salmi & Anor v Sinivuori
& Anor [2008] QSC 321 at [19]). In Application of
Macedonian Orthodox Communily Church St Petka Inc (ltio
3), [2006] NSWSC 1247 af [62] Palmer J obsen ecl:

'I think that the clevelopment of the law in this area

has now reached the point where I may state the
following proposition, Where a trustee seeks an order
that it is justified in defending a claim against the
trust estate by rccourse to the trust assets for the costs
of the litigation, the question will be whether it is
mole practicaT, and fàirer, to leave the competing
claimants to the benefìcial interest in the trust estate
to fight the litigation out amongst themselves, at their
own úsk as to costs ancl leaving the trustee as a
necessary but inactive party in the.proceeclings, or
whether it is more practical, and fairer, that the
trustee be the active litigant with recourse to the trust
fund for the costs of the litigation. What is practicai
and fair will depend on the parlicular circumstances
of each case and will include:
- whether the beneficiaries of the trust estate

have a substantial financiaÌ interest in
defending the claim;

- what are the f,rnancial means of the
beneficiaries to fund the defence;

- the merits and strengths of the claim against
the trust estate;

- the extent to which recourse to the trust estate
for defence costs would deplive the
successful claimant of the fiuits of the
litigation;

- if the trust is a charitable trust rather than a
private trust, what, iJ: ãfry, are the
considerations of public interest. "'

Í1) The cognate provisions in the T'rustee Act 1925 (NSW) were consideled by the High
Ccrurt in ÌuÍacer.lonian Orthoclox Comtnunity Church Sl Petka Incorporoted v His
Eminence Petar lhe Dic¡cesan Bi.sho¡t of Arlacecloniun Orthodox Diocese of Australía
cmtl New ZealancP. The relevant effèct of tire decision in that case v/as considered
by Atkinson J in Coore v Coorer where her Flonour summarisecl the guidance
afforded in that clecision as to the role of [he corrt uncier the relevant Queensland
provisions. I respectfully agree rvith what her Honour said:

"[11] To these principles. additional guidance can be gathered from
the decisionin lufaceclonicut C;hurch v þ)minence Petar as to the role
of the courl under s 9(r and s 97 of the Trusts Acl'.

(2008) 231 Cr,R 66

[2013] QSC re6
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(1)

(2)

(3)

f'he courl is entitled to act on the facts stated by the trustee
even if they are contested and controversial. The trustee
loses the protection afforded by s 97(1) if the trustee "has

been guilty of any fraud or wilful concealment or
misrepresentation" to the corrt. It is therefore not necessat'y

or appropriate to determine a challenge to those fàcts as if it
rvere ack'ersarial litigation (At 95-96 t80l-t811).
The courl is not just concerned with whethel it is in the
interests of the trust cstatc for proceedings to bc
corunenced, continue or defènded bttt whether it is plactical
and fair for trust assets to be used 1'or that purpose (At 9ó-
97, [82]-[8s]).
As a general rule if the orders are Iatet revoked, the effect
would not operate retrospectively (At 97-99 t89l-t961),
Judicial advice proceedings should not be used to settle
disputes between parlies to a trust. The distinction is

between deciding r.vhether it rvould be proper for a trustee to
sue or defend and cieciding the issues tendered in thc
proceedings that it is proposed to institute or defend (At 104,

[111]).
Nothing warrants lirniting the powers given to the court by
reference to some proceedings as "adversarial" and some as

not (At 104-105, Ulzl, t1161). Classification of the
proceedings in which a trustee asks advice about the
propriety of institute or defending, as "adversarial
proceedings" is not useful in deciding whether advice should
be given by the court that instituting or defending the
proceedings is proper.
To adopt the lvords of the Privy Council in Marley v Mutual
Security Merchant Bank and T'rust Co Ltd (l199ll3 All ER
I98 at 201) in a judicial advice application, "the court is
essentially engagecl solely in determining what ought to be
done in the best ínterests of the trust estate and not in
determining the rights of adversalial parties." (Macedonian
Church v Etninence Petar at I0'7 , t125]).
If all that is at stake in proceedings is the liability of a

trustee personally to rnake good the consequences of what is
alleged to be tile trustee's breach of trust, that would be a
powerful leason to make no order permitting sttch a tnrstee
to defend the suit at the expense of the trust fund (Al 120,

I I 661).

(4)

(s)

(6)

(7)

Statement of Facts?

t8l An applicant under s 96 is required to "apply upon a written statenent of fàcts ...
fbr directions". Kordamentha did not do that. In the submissions filed on its behalf it
relies upon all the aflidavit maierial fìlcd by it together with any other written
matcrial read by jts counsel <ln the application, Ileliance was placed upon the

decision by Henry J in Sneuth v Sneatha in rvhich his Honour was apparently
prepared to proceed on the basis that the afficlavits relied upon by the applicant

[2013] QSC r52.
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involved suffìcient compliance with s 96(1). I regret that I cannot agree rvith that.
Section 96 explicitly provicles that the application is to be made "upon a writen
statement of facts". Hacl the legislature intended that the application be supported by
an affidavit then it could have easily have said so, It is not a function of the c<lurt,

under s 96, to decide disputed questions of fact. It is unnecessary, then, for
affìdavits to be produced. Korclamentha did provide a document entitled "Statement
of Facts fol Application,pursuant to section 96 of the Trusts Act 7973" but it r,vas

little more than a list of the aflidavits filed on its behalfì It is not appropriate, and
not consistent rvith s 96, tbr an applicant to point a judge towards a number of
affidavits and, in effect, say "the facts are in there for you to find".

t9l The rvritten outline of submissions for Kordamentha does contain some of the facts,
interspersed with submissions, upon u.hich Kordamentha must be taken to rely.
There is also a draft statement of clairn which contains allegation which can be read
as an assertion of facts. I ani prepared to proceed on the basis that the written
statement of facts is contained within the outline of submissions and the draft
statement of claim because to require the parties to come back would be to delay the
matter and increase costs. Prospective applicants should not take for granted that
such leniency will always be afl'olded.

tlol The lacts and arguments advanced by Kordamentha in its written submission are as

follows:

,r5 The business of both LMII\,I atf MPF and LMIM atf AIF
was to use funds obtained from members by entering into
property i¡vesLment and structured loan hansactions for the
purchase andlor cleveloprnerf of Australian real property for
the eventual benefit of members.
The essence of the applicants' complaint is that at a time
when LMIM atf MPF had already entered into a particular
loan transaction on first mortgage security with a third party
the outstanding baiance of r,l'hich r.vas about $3.2m, LMIM
engageci in a self dealing transaclion in which it decided that
LMIN'I atf AIF would also lend about $1.7m into that same
transaction but on terms which entirely subordinated the
lending which hacl ah'eady been made by LMIlvf atf MPF to
the sr-rbsequent lending by LMIM atf AIF,
The complaint of the applicants (as the new trustees of
MPF) is that at the tirne of the self dealing -

(a) it was neithe¡ in Iàc.t for the benefit of the members
of the MPF;

(b) nor could it reasonably have been thor"rght to be for
the benefit of the mernbers of the lvIPF,

that LMI\4 atf AIF would participate in the particular loan
transaction in ten¡s which eutirely subordinated the lending
w.hich hacl alreacly been made by LN,IIlvf atf MPF to the
subseclurent lending by LMLM atf AIF', 'Ihet'e rn'as a breach of
the cors duty,' of LMIIvI as fi'ustee of the MPF to perform the
ûust honestly and in good laith for the benefit of the members
of the MPF'.
By engaging in thc self dealing (and as it well knew) LMIM
aiso placed itself in a position *,herc -

6.

7

8
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(a) thc duties wbich it o'',ved to the mernbers of the MPF'
conflicted wilh its interest in its capacity as the
responsible entity for AIF; arid further or
alternatively

@) the duties r¿'hich it owed to the members of the MPF
conflicted with the duties which it owed to the
members of the AIF.

{,ltirnately the bor¡ower (Peregian Beach Pty Ltd) delàulted.
LMIM exercised rights it had against the borrower under
various securities, but there was a very significant shortfall
in ihe return which was obtained.
(a) In September 2013 a sum of $429,135.04 was

leceived by the applicants in respect of the $3.2m
lending which hacl been made by LMIM atf MPF but
on the other hand a sum of $1,925,729,92 was
receivecl by PTAL as custodian for LMIM in respect
of the $1.7m loan which had been made by LMIM
a1f AiF.

@) Presently either-
(i) LMiM is to be regarded as owning that fund

itself (because the Custodian Agreement
plovides that PTAL holds only as agent for
LMIM and PTAL must act on LMIM's
instructions); or

(ii) PTAL owns the funds and LMIM owns its
rights as against PTAL pursuant to the
custodian agreement to direct PTAL as to the
disposition ofthe fund.

(") Because by the time the monies were received the
applicants had complained of breaches of trust by
LMIM when it was acting as trustee of the MPF, the
nronies received by PTAL as custodian for LMIM
were agreecl to be held on trust pending the
resolution of the dispute conceming breaches of
trust.

The principal reiief proposed to be claimed in the
proceecling in respect of which the applicants seek advice is

(a) A declaration that P'|AL holds the proceeds which it
received on about 10 September 2013 (i.e.

51,925,729.92) ("the Disputed Fund") together rvith
any accretions on constructive trust for the plaintiffs.
An order that PT'AL pay to the plaintifïs the amount
of the Iìund together witli any accretions whicli
aocrue thereto.
Fruther ot'in the altemative:
(.1) a declaration that LlvÍIlvf holds its irferest in

the F'und togethcl u,'ith any accretions, on
constructive trust for the plaintifß;

(ii) an order that L\4iNi cause PTAL to pay fhe
amount of the Þ'und together r.vith any

(b)

10

lc)
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accretions which accrue thereto to the
plaintiffs."

Service of the application

tll:ì Section 96(2) requires tliat the a¡rplication be served upon "all persorls interested in
the appìication". I am satisfìed that that requirement has been met.

Ir2l MPF has over 4500 urit holders. It has been demoustrated:
(a) that it was not expedient to personally serve each of the unit holders,

and
(b) thai the steps undertaken by Kordamentha, which included the

establishrnent of a website accessible to unit holders on which all the
relevant material was posted, were sufficient to bring these
proceedings to the attention of the unit holders.

tl3l LMIM has appeared on these proceedings and it has the obligation to protect
rvhatever interest the members of the AIF have in relation to the claim. LMIM did
not assert that tlie members of the AIF had to be served separately from it.

Costs estimate

tl4l Up to the making of this application the costs of the new trustees (Kordamentha)
and its lawyers have been approximately $316,000. The estimate of future costs,
including that of a three day trial, is put by Kordamentha at about $480,000.

tr5l LMiM submits that the costs will be substantially more and that atrial of the action
would take longer than the three days proposed by Kordamentha. LMIM submits
that a further amount of some $150,000 to $200,000 would be needed for the
purposes of analysing the cash flow.

tl6l It is, of course, appropriate to consider the estimated outlay on costs against the
possible benefit u'hich rnight be obtained. Kordamentha submits that if it were
successful then it would be the reoipient of an order in its favour of approximately
$1.9 rnillion. LMIM disputes that and says that the amount that might be recovered,
if Kordamentha was completely successfhl, would be in the order of about

$500,000. Thus. if Kordamentha were to be successful then, even after recovering
costs, the amount to be distributecl to unit holders would be much less than $1.9
million. Of course, if LMIlvf is comect then the unit holders would be worse off
because the amount recovered rvould be less than the costs expended an<l. in the

light of the subrnissions rnade, it is reasonable to concludc tirat LMIM might scck to
protect itself against costs by making an appropriate offer. If that were the case, then
the unit holders q,oulcl be subsiantiall-v rvorse off, even íf they \4/ere successful to the
extent of$500,000.

Value of the MPF est¿rte

f17l 1'he applicant estimates that the current net cash holclings of the MPF are

approximately $4.6 million prior to lìrture realisations and other recovery actions,
There is, therefore, snffìcient to fund the claim if it proceeds and Io pay any adverse

costs orders.
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Merits of the proposed proceeding

ttsì There are tr¡¡o aspects to this question. Filst, there is the general question of the
ploposed cause of action and, secondly, the consideration of the likely return should
the applicant be snccessfìrl.

trgl Both parlies provided me with opìnions from counsel. It was agreed that each of
those opinions was to remain confidential and each party agreed that the use by the
other of counsel's opinion did not constitute a waiver of privilege.

t20l The purpose of this application is not for the courl to investigate the evidence or to
make findings or ro decide rvhether or not an applicant will be successful. It is for
the court to determine whether or not the proceedings should be taken in the best
interests ofthe trust estate.

12rl Each party addressed me on the merits and the plospects of success in the absence
of the other.

l22l LMIM submits that there was no breach by it of its duties as trustee. It also submits
that the true profit or benefìt obtained by AIF from having the first mortgage was
not the amount of money it lent to Peregian Beach Pty Ltd but simply the interest it
received. Kordamentha's lesponse to that argument is the submission that: LMIM
would not have been able to recover the rvhole amount had it not acted in breach of
its duty to MPF. LMIM obtained the benefit of being placed in a position where it
was able to recover the whole of the amounl lent.

123] This is a complex mattel and it certainly cannot be said, on the material before me
and the arguments raised, that the claim by Kordarnentha is without founclation. Mr
Barlow QC, f'or LMIM, accepted that there was "a real issue as to whether MPI;'was
acting in accordance with its duties and whether it was being benef,rted". He went on
to say that the major issue was that, even if there hacl been a breach, the applicant
rvas mistaken as to the relief it could obtain.

f24) After consideration of the matters contained r¡,ithin counsels' opinions, I have conre

to the vieq'that it is applopriate to rnake the order sought by the applicant.

Í25) Therc is a scparate appliczition by LMIIvI in which it seeks a direction that it be
enritled to clefend this claim. It is appropriate, in the circumstances, to make such a

clirection.

Lcave to proceccl - Corporotíons ¿lct

t26l Another issuc lvhich arises is vvith rcspect to the position of LMIM. As it is in
liquiclation, leave is necessary to proceecl against it - see s 4718 Corporations ¡tct
2001 (CtJr).

Í2iJ A clailn of the nature macle by Kordamentha is outside the scope of the proof of
debt system ¡rnd so leave shoulcì be grantecl.s In the light of the application by
LMijVf to detènd the matter it is appropriate that leave be granted to Kordamentha.

Ong v l,rtttr;o í'll ¡¡¿ (in liquidalion) (2013) 304 ALR 651
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Costs

[28]

l2sl The applicant also seeks an order about how its costs of the main litigation should
be dealt with.

t30l Kordamentha.seeks an order in the following terms:
"Subject to further order, fhe applicants' costs and expenses
inci<lental to prosecuting the proceedings be paid on the indemnit¡,
basis out of the LM Managed Perfonnance Fund to the extent that
the costs are not paid by the lespondent".

t31l Such a 'pre-emptive' order can be made. The applicant relies upon the apparent
approval by the High Court of such an order in Maceclonian Orthodox Cornmunity
Church.In that case the order had been made by the trial judge after consideration
of the decision in In re Dallaway, decd.j That decision concerned an estate which
had been left equally between the 10 brothers and sisters of the deceased apart from
a legacy to the wife of one of the brothers. That brother and his wife claimed that
the deceased had orally agreed to leave them his entire estate and they sought to
enforce that claim against the executor. The nine other brothers and sisters wanted
the claim to be resisted and so the executor sought directions as to whether it should
continue to defend and to counterclaim for possession of a larm which formed part
of the estate. On the question of howthe costs of the action should be borne if the
court directed the executor to continue the defence and to counterclaim, Sir Robert
McGarry V-C held that there should be an order entitling the executor to be

indem¡ified out of the estate for all the costs for which it might be liable. His
Lordship refen'ed to R.S.C,, Otd. 62, r 6(2) rvhich laid down a special rule for
anyone who litigated as, among other things, a trustee or personal representative.
The rule provicled that, in so fàr as such a person does not recover his costs fiom
any other person, he is entitled to take his costs out of the fund held by him unless
tlre court otherwìse orders. A similar rule applies under the Uniform Civil
Procedure Rtie.r 2005. Rule 700(2) provides thaf a party vvho sues or is sued as a

trustee is- unless ihe court otherwise orders, entitled to have the costs of the
proceeding, that are not paid by someone else, paid out ol'the funcl held by the
trustee. The clifference in In re Dalloway was that, íf the trustee's defence was
runsuccessl'ul, then tirere would be ¡io estate from which it could be paid its costs. In
other worcls, his Lorclship made an order which preserved the effect of the rule of
coufl relating to trustee's costs in the event that there was no estate against which
the costs could be sought. That is not the case here. I(ordamentha has the right
uncler r 700(2) to have its costs paid out of the fund held by il. Thele is no
suggestion thai at the conclusion of any action that Kordamentha will not be able to
have recourse to the fund for its costs.

Coore v ()oore [2013] QSC 196.

[1e82] l wr.R 7s6.

In an application of this type the applicantltrustee's costs are ordinalily ordered to
be paicl out oI the trust estate on the indemnity basis.6 I will make an order of that
type.

Subsequent costs ofthe proceeding
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t32) It is not appropriate in this case to make srtch an order

Conclusion

t33l I will give directions to the applicant in each application with respect to the
prosecution and defence of the proceedings in accorclauce with tlieir applications. I
require the parties to provide me with minutes of order reflecting these reasons.
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Peregian Beach Pty Ltd ACN 127 412964

and

LM lnvestment Management Lìmited AGN OTT 2OE 461
as trustee for the LM Managed per.for¡nance Fund

('Lende/')

I ¡an Â--^^-^*LVq.r Ãltrçç¡r¡çl[,

LM INVESTMENT MANAGEMENT LTD
Level 4,

g Beach Road
Surfers Paradise Qld 4217

Ph: 07 5584 4500
Fax: OT 5592 2505
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BETWEEN:

AND:

THIS AGREEMENT is made on the date stipulated Ín ltem 1

LM lnvestment Management Limited AcN 077 2os 461as trustee for
the LM Managod Performance Fund ("Lende/')

The party descríbed in ltem 2 ("the Bonowar,')

AGREEMENT

A. The Lender has, at the Bonowe/s request, agreed to lend and advance to the Bonower the
Loan Amount on tho condltions, among others, that the Bonower execute this Agreement.

B. The Lender is the trustee for the Managed performance.

THE PARTIES AGREE

I DEF¡NITIONS Al.¡D INTERPRETATTON

1.1 Definitions

ln this Agreement, unlessthe context otherwise requires:

(1) "Agreement" means this agreement and includes the Secudty

(2) "Business Day" means a day other than Saturday, Sunday or other day on which
the Lender or tading banks generally are closed or obliged to close in Brisbane.

(3) "Consumer GrediÊ Legislation" means tre Consumer Credít Code or the earlier
CreditActs.

(4) "Date for Repayment" means that date specified in ttem 5

(5) "DDR Authorþ" means the Direct DebÍt Request, periodic payment authority or
periodic debt/credit authority relating to the DDR .Sy.stem,

"DDR System" means any process by which the Borrower, at the request of the Lender,
authorises the deduction of instalments of principal and/or interest payabte by the
Borrower to the Lender in accordance with this Agreement fiom lhe Bonower's-bank
account-

(6)

"Event of Default" means any of the events of default described as such in this
Agreement (including the events of default described in clause 7_1).

(7)
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(8) "Facilþ to security Ratio" means the maximurn acceptable ratio between the
Money secured and the GST exclusive value of the Principal security as
determined by the Lender in its absolute discretion and expressed as a percentage
as specífied in ltem 13.

(g) "Fund" means the LM Managed Perfonnance Fund.

(1 0) "Guarantor" means jointly and severally each person described in Ìtem 12 and any
ofher person who may from time to time guarantee the payment of the Money
Secured.

"Higher Rate" means lhe rate of fnterest stlpulated in ltem 6.(1 1)

(12)

(13)

(14)

'Land" rnsans the land described as Lot 26 on Survey Plan224O73 comprised in
the reference 50780250 County Stanley, Parish Redcliffe.

"Liquidated Damageã" has the meaning as defined in clause 4.10.

"Lower Rate" rneans the rate of interest stipulated in ltem 7. tl no rate is stipulated
the rate shallbe deemed to be the same as the HigherRate;

(15) "Loan Amount" means that sum specified in ltem 4 and includes all further
advances or readvances, if any, under this Agreement-

(16) "Money Secured" includes:

(a)

(b)

(c)

the Loan Amount;

all moneys deemed to be princlpalin arrears;

all money now or in the future owing or payable to the Lender by the
Borrower or the Security Provider either alone or jointly with another person,
whether dlrectly or indirectly or contingently under this Agreement, a
Security, or on any other account whatsoever, and including without
lirnitation alf such money arising from:

any guarantee, deed, indemnity, bond, account, document or other
agreement in writing including the Socurity;

(ii) interest payable on the Money Secured includíng interest which has
been capitalised;

(¡ii) interest on any judgment entered by the Lendor against the
Bonower or the Security Provider in respect of the Money Secured;

(iv) all costs, expenses or losses, including liquidated damages,
incurred or sustained by the Lender in relation to any failure by the
Borrower or the Security Provider to comply with the terms of the
Security;and

all advances, further advances, loans, credits or financial
accommodation whether made created or given on or before the
signing hereof or that may hereafter be made created or given by
the Lender in its absolute discretion to for or on account of or at the

(¡)

(v)
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expressed or implied request of the Bonower or the Securily
Provídeq

(d) postage, comrniss¡ons, valuation fees, fees, costs, charges and expenses
relating to lhe advance hereunder and the Security, according to the usage
and courso of business of the Lender or payable by the Borrower andior
any Security Provider under any Security;

(e) stamp duty or any other levy, financial impost or tax payable according to
law or arising out of or in connection with the Security;

(f) all costs charges, fees and expÊnses incuned by the Lender in enforcing
the terms of the Security (including legal expenses on a full indemnity basis
or a solicitorand own client basis, whichever is the greater) or which in the
Lendefs opinion are payable, requlred or desirable for or in connection
with:

(i) the drawing accepting or discounting of any bill of exchange at the
request of, orfor the accommodation of, the Bonower and/or the
Security Provider under the Security;

(ii ) the Lender protecting its interest under the SecuriÇ includlng all
moneys which the Lender or any receiver or any attorney appointed
under any security may have paid or may pay in the exercise or
enforcement or attempted exercise or enforcement of any right
power or remedy conferred on the Lender by the Security;

the preparatlon, execution, stamping or registration of the Securig;

full or partial release or discharge from, lransfer orvariation of the
Security;

(ii¡)

(iv)

(v) any advice in respect of the Security;

(vi) any breach of or default of any covenant contained or implied in the
Socurity:or

(vii) the Lender making good any default by any parly (other than a
default by the Lender) under the Seourity,

(viií) any rights which the Lender may have underany law,

AND SHALL where the context so admíts mean and include any part of the
Money Secured.

(17) "month" means a calsndar month.

(18) "Mortgagor'means anyand every partyto any Security, otherthan the Lender,

(19) "person" includes a company or other incorporated body.

(20) _ "Principal SecurÍg" me€ns theJand refened to in ltem l0

(21) "Purpoge' means the funding to assist wilh the acquisition of the Land, including to
pay the deposit (or an amount not exceeding $S0,000) in respect of the SpA.
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1.2

(n) "R€ceiver" means and includes receiver or receiver and manager_

(23) "Securþ" means each and every document, agreement or other security provided
from time to time which secures or provides for the payment of the Money Secured
or the perfonnance of oblþations of the Sécurity Provlder in favour of tlre Lender,
which may be executed or provided by ttre Security Provider or any ottrer person
(including this Agreement, those documents described in ltem g and any additional
security providod in accordance with clause 5.1(c))-

(24) "Securi$r Provide¡'' rneans eaoh and every party to or provider of the Security
including the Boruower, lhe Mortgagor and the Guarantor, but not including the
LendeI

(2s) "sPA' means the sale and purchase agreement between rhe Bonower (as buyer)
and stockland North Lakes Pty Ltd AcN 068 244 762 (as seler) in respect of the
Land,

(26) "Valuer" means such person (having the appropriate quallfications, accreditation
and experience relating to properties similar to the Principal Security) appointed by
ttre Lender as its valuerfor the purposes of this Agreement.

lnterpretation

ln this Agreement unless the context requires otherwlse:

(1) words importing:

(a) the singular fnclude the plural and více versa; and

(b) one gender shall include all other gondens.

(2) references to persons or indivlduals shall include corporations and par¡rerships and
vice versa;

(3) references to clauses are references to clauses of this Agreement and references to
sub-clauses are references to sub-clauses of thls Agreement;

references to thÍs Agreement and any deed, agreement or insbument shall be
deemed to inolude references to this Agreement or such other deed agreement or
instrument as amended, novated, supplemented, varied or replaced from time to
time;

references to any party to this Agreement shall include its successors or permltted
assigns;

references to an ltem shall mean an ltem in the Schedule hereto;

where there are Ovo or more persons in a parly each are bound jointly and severally;

reference to any legislation or to any soction or provision thereof shall include any
statutory modifícation or re-enactment lhereof or any statutory provision substituted
therefor and ordinancas by-laws regulalions and other statutory instruments issued
hereunder;and

(4)

(5)

(6)

(7',)

(B)
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(9) time shall be of the essence.

1.3 Business Days

lf any act to be done hereunderorany payment to be rnade by any party under this Agreement
shall be due to be done or paid on a day which ís not a BusineÀs Day, the time anã day for
such act or payment shall be by 2.0O p.m. local time in the place where the act is to be done or
tho payment made on the Business Day immediatelyfoltowing such day.

1.4 Headings

HeadÍngs are for conveniencs of reference only and shall not affect lhe interpretation of this
Agreement.

1.5 Payments

Any payments required to be made by the Bonower to the Lender shall at the LendeÍs
discrelion be deemed not to have been made until the moneys are actually received by the
Lender as cleared funds.

2. ADVANCE

2.1 Lende/s discretion

The Lender may, in iF sole discreüon on the terms and conditíons set out ín thís Agreement:

(1) lend and advance to the Borrowerthe Loan Amountforthe Purpose; or

(2) permit the Bonower to draw down the Loan Amount by two or more draw downs
whfch total the Loan Amount, for the Puçose on such lerms and condltions as the
Lender may otherwise advise.

2.2 ConditionsPrecedenttoalladvances

Prior to elecling whether or not to exercise its discretion under clause 2.1 to advance the Loan
Amount or any part of it, the Bonower must first deliver to the Lender, in a form and in
substance satisfactory to the Lenden

(1) where the Bonower or the Security Provider is a corporation, a certified copy of the
fotlowing:

(a)

(b)

the certificate of registration or íncorporation;

an exlract of the minutes of a meeting of the board of directors which
evidences the resolutions authorising the signing and delivery of an
observance of obligations under the security to which it is a party, and the
appointment of an authorised ropresentative and such othor resolutions as
may be required by the Lender;

(c) each instrument which evidences any other necessary corporate or other
action in connection with the Security;

where the Bonower or Ûte Security Provider is a trustee of any trust, a certified copy
of the following;

(2)
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(3)

(a) the instruments creating orvarying such Trust;

(b) an extract of tho minutes of a meeting of the trustee which evidences the
resolutions authorising the signing and delivery of an observance of
obligalions under the security to whioh it is a party, and the appoinlment of
an authorised represontalive of the Trust and such other resolutions as may
be required by the Lender; and

(4)

(c) each instrument which evîdences any other necessary corporate or other
action in connection with the Security;

a certified copy of each authorisâüon necessary to enter into, observe obtigations
under and enforce the Security (including without limitation, the approvalfrom the
Foreþn lnvestment Review Board (if necessary));

a certified copy of each Power of Attomey under which a person sþns and delivers
the Security for the Bonower or the Security Provider and if required by the Lender,
evidence of its slamping and registation and a declaration of non revocation of suoh
Powerof Attomey;

(5) a certified copy of any licences, leases or tenancy agreements effecting the
Security;

a certificate of cunency of a policy (or policies) of insurance for the fult insurable
value of all lots, buildings and improvemenb and covering such other dsks (including
public liability lnsurance cover for an amount of not less than $20,000,0b0.00, oi
such other amount as the Lender may require, for each and every event or claim)
and such other lnsurances as may be required by the Lender in respect of the
Security for such amount or amounb as the Lender may determlne from time to
time, noting lhe interests of the Lender as first mortgagee:

(a) strata insurance for the full replacement cost of buildings, comrnon properly
and rnachinery;

(b) key man life insurance on the lives of each Borrower, Morigagor, Guarantor
and/or other persons as my be required by the RE.

The Bonower and/or the Security Provider shall deliver the original policy of insurance
or altematively a certificate of cunency of such insurance with the Lende¡'s and RE's
interesls noted thereon together with receípted proof of payment of the premium for
such insunance coven

(7) a fully completed and executed Direct Debit Request to enable operatîon of the
DDR System ín favour of the Lender or as otherwr'se directed by the Lendeç

(8) a valuatlbn on terms satisfactory to the Lender in respect of the Principal SecuriÇ;

(9) ihis Agreement and each and every Securíty duly sígned and delivered by the
Bonowor and/or the Security Provider and such olher person as may be required to
perfect lhe Security and, if required by the Lender, evidence of its stamping and
registration.

(10) such financial information for each SecuriÇ Provider and Guamntor as the Lender
determÎnes, to enabfe the Lender to determíne the financial stalus of those parties;
and.

(6)
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(11)

(12)

such other information as the Lenderdelermines.

Where an advance is to be used for consultancy foes, the Lender being satisfied
wilh the terms f the consultancy agreement;

Where an advance is to be used to complete the SpA, the Lender:

(a) receiving in form and substance satisfactory to it a mortgage over the
Land and such other security as the Lender may require in its absolute
discretion; and

(13)

(b) beíng satisfied in its sole discretion with its due dirigence enquiries ln
respect of the Land including searches, the feasibility, and such other
matters as the Lender may in its absolute discretion require.

2.3 Conditions Precedenttofirstadvance

The first advance of the Loan Amount (or any part) is further conditional upon:

(r) the first advance not exceedÍng $80,000 or such hlgher amount as the Lender may
approve in its absolute discretion;

(2) lhe Lender havlng obtained satisfactory results from allsearches and lnqulrles as it
considens appropriate made in respect of the credit worthiness of the Bonower and
the SecurÍty providec

(3) the Lender being satisfíed in its sole discretion with the terms and condihbns of the
SPA;

(4, the Lende/s legal advisers having obtained satisfactory resutts frorn all searches
and lnquiries made in respect of the reat and/or pensonal property comprising tre
Security;and

(5) the Lende/s legal advisers oertilying to the Lender in terms satisfactory to the
Lender that It is in order for the Loan Amount to be advanced; and

(6) the Lender having inspected the Principal Security and salisfying itself in relatíon to
location, local market, tenancies, state of repair and presentation and such other
issues as the Lender considers relevant.

3. lntentionally deleted.

4. REPAYMENT

4.1 The Bonowerwillpay to ttre Lenderthe totalamount outstanding of the Money Securcd on he
date stipulated ín ltem 5 or such other day as the Lender may advise the Bonower in writing.

lnlerest under thís Agreement shall be calculated on the Money Secured or on so much thereof
as remains outstanding and uponany judgment or order in which the liability of the Bonower
underthis Agreement may become merged at the Hígher Rate in accordance wiúr the
provÍsions of lhis clause. Such interest shall be:

4.2
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(1) computed from the day on which the Lender makes the first advance on account of
the Money Secured;

calculated and charged on the daily outstanding balances to the Bonowefs account
with lhe first such payment of interest being payable on the date set out in ltem B on
account of the Money Secured with subsequent payments being due and payable
on the days rofened to in ltem I whilst the Money Secured or part thereof remains
outstanding;

(3) in he event of default in payment such interest shall be added to the Money
Secured and lhereafter such capitalised interest shall bear interest at the Higher
Rate determined in accordance with this clause.

4.3 Provided that:

(1) the Borrower shall on every day on which interest is payable under this Agreement
pay to the Lender interest on the Money Secured or so much thereof as shall from
time to time remain unpald underthis Agreernent at the Lower Rate; and

(2) all the te¡ms, covenants and conditions contained in and implied by any Security are
duþ obseved and performed;

4.4

then the Lender shall accept payment of the interest calculated and charged at the Lower
Rate for every such instalment of interest payable under this Agreement.

During the term the Lender will conduct reviews of the lnterest rate (ihe first review to be
conducted on the twelve month anniversary of the date of th's deed and other revlews
regularly thereafter). Following reviews occurríng, the Lender rnay on 30 days written notice to
the Bonower, elect to vary the interest rate.

4.5 lf he Lender shall at any time obtain judgment for alf or any of the Money Secured such
judgment shall untilsallsfled bear interest at the Higher Rate,

The Bonower shall repay to the Lender interest instalrnents as specified in ltern 8. Such
payments shall be made through the DDR System or as otherwise stipulated by lhe Lender
from lime to time by notice in writing to the Bonower.

4.7 The Bonower shall establlsh and maintain for so long as there exists any outstanding Money
Secured a DDR Authority and exocute and deliver to the Lender such docurnentation as the
Lender reasonably requires from time to time authorising payment underthe DDR System to
such bank and bank account as nominaled by the Lender from time to lime.

4.8 The Bonower may at any time on giving to the Lender one month's written notice, repay the
whole or any part of the Money Secured outstanding at the expiry of such notice provided that
the Bonowe/s rightto make such repayment, subject to clause 4.8(d), shallbe conditional
upon payment by the Borower to the Lender of the following amounþ) in addition to any other
moneys payable under this Agreement a sum equivalent to:

(1) one month's interest on the amount repaid then outstanding calculated at the Lower
Raie of interest; and

if such notice shall expíre within 3 months from the date on which the Loan Amount
(or part thereof) is advanced under this Agreemenl, 3 months interest on the amount
repaid calculated at the Higher Rato of interest less any interest paid in accordance
with clause 4.6;

(21

4.6

(2)
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provided always that Íf an Event of Default is subsísting at the time of repayment lhen the
Lender (in addition to all other amounts which it would be entiüed to recover) will be entitted to
receive payrnent of an additional amount equivalent to one months interest on the amount
proposed to be repaid calculated at the Higher Rate.

4.9 The Bonower agrees with the Lenderthat it may not be permitted to voluntaríly make greater
rcpayments, instalments orfurther paymenls save ás expressfy permitted or required by thÍs
Agreernent but subject always. to clause 4.8.

4.10 The Bonoweragrees with the Lenderthat:

(1) it is a fundamental basis of this Agreement, without which the Lender would not
have advanced to the Bonower the Loan Amount, that no Event of Default is lo
occur;

in the event that an Event of Default does occur the Lender will suffer significant toss
and damages in that:

(a) an Event of Default will cause the Lender to sutfer loss and damages by
reason of any reductlon in the confidence of investors in the retum to be
derived from the Trust;

(b) an Event of Default will cause the Lender to suffer loss and damages by
reason of any reduction ín the investments made ln the Trust as a
consequence thereof;

(c) an Event of Default wíll cause the Lender to suffer loss and damages by
reason of any perceived change in the risk profile of the Trust wlthin the
financial rnarkets and arnongst persons responsible for advising lnvestors
regarding the investment of funds;

(d) an Event of Default will cause the Lender to suffer loss and darnages both
under this Agreement and by reference to the return to be derived from
the pool of funds and chooses in action held by the Trust;

(e) an Event of Default will cause the Lender io suffer loss and damages by
reason of any inability on the part of the Lender to re-advance monies
which are received by the Lender from the Borrower earlier than the dates
for repayment provided for by this Agreement.

4.11 ln the event of an Event of Default the Bonower shall pay and the Lender shall be entitled to
an amount by way of liquidated damages.

4.12 The liquídated damages refened to in clause 4.10(c) are dÌfficult to estimate but trat an
amounl equal to five percent (5%) of the Money secured (the "Liquidated Damages") is
agreed to be a genuine pre-estimate of the loss and damages which will be suffered by the
Lender.

5. SECURITY

The oblþations of the Lender under thís Agreement are subject to and conditional upon the
Bonower and/or the Security Provider:

(2)

5.1
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(1) providing the Security specified in ltem g in such form and containing such
provisions as are satlsfactory to the Lender;

(2) maintaining the Security for so long as any Money Secured is ouFtanding; and

(3) as and when required by tlre Lender, causing to be enlered into and executed in
favour of the Lender, any such securilíes, instruments, deeds and/or agreements in
writing as the Lender shall require and may immediately after the execution of such
additional security deliver to the Lender such documents together with all such other
instrumenls and do or cause to be done such further acts or things as may be
necessary for lhe additional security to be duly registered in such reglsfry or
registrles as the Lender shall require. The document or documents refened to
herein shall be prepared by the solicitors for the Lender and shall contain all such
covenants terms conditions and provisos as the Lender may require.

5.2 The Borrower acknowledges that the Security is charged with payment of the Money Secured.

5.3 Alf of the covenants conditlons terms stipulations and provisos contained in the SecurÍty to be
observed performed and fulfilled by the Bonowerand / or the Security P¡:ovlderand allthe
rights powers and remedies confened upon the Lender under the Seburity shatl with necessary
chenges be read into and fonn part of this Agreement ln the same manner as if the same were
fully set forth herein and vice versa.

5,4 (a) lf at any time the Lender determines that the Facility to Security Ratlo has been
exceeded then the Lender rnay by notice in writing to the Bonower require lhe
Bonower, withÍn seven days of the date of service of such notîce eilher (at the option
of lhe Lender):

(¡) to reduoe the Money Secured by paying to the Lender such amount as the
Lender determines is required to restore lhe Facility to Secudty Ratiot or

(i¡) to provide further or addilional security to the Lendels sat'lsfaction ("üre further
security") of such a value as would restore the Facility to SecurÍty Ratio.

(b) tho Bonower covenants and agrees with the Lenderthat:

(¡) for the purpose of determining the value of the Principal Security, the Borrower
will permit the Lender or any person aufhorised by lhe Lender (including
specifically lhe Valuer), to enter upon any property the subject of the Principat
Security at all reasonable times or upon two day's notice to inspect the state and
condition of the properly for the purpose of valuing or revaluing the same; and

(ii) the Lender shall be entitled to revalue the property, the subject of the Principal
Security, annually at the expense of the Borowerduring tho term of the facility.

(c) pending compliance by the Bonower with the terrns of any notice pursuant to clause
5.4(a), the Lender shall not bo required to make any further advances to the
Bonower, ln lhe event that the Bonower does not fully comply with the terms of
any such notice then:

(i) the Borrower shall have comrnitted an Event of Default under lhis Agreement;
and

(¡¡) the Lender shall be entjtled to exercise the discretions, powers, rights and
remedies confened on the Lender by this Agreement and/orthe Security.
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5,5 The Bonowerand the Lender may by mutualagreementfrom lime to lime vary the Security
for this facilíty by releasing all or any of the Security in whole or in part and the taking of
such further Security or the variation of any of the terms and conditions of this Agreement
as may be agreed upon by the parties.

6. GONTINUING SECURITY

6.1 This Agreement shall be a contínuing and running security notwithstanding any settlemont
of account or any other matter or thing whatsoever and shall remain in full force and effect
until the Lender shall be under no further obligation whatsoever to advanco moneys under
the Security and all moneys payable by the Bonower and/or the Security Provider únder ttre
Security have been paid or recovered in full and lhe Lender has executed a full release
hereof.

7. EVENTSOFDEFAULT

The Eonower shall at the option of the Lender be imrnediately in default without the
negssity for any nolice or demand upon the occurence of any of lhe following events of
default:

(a) the Bonower and/or the Security Providerfails or neglects to pay on the due date
for payment any part of the Money Secured r or any interest or other moneys
payable at the time and in ihe manner provided by this Agreement or under any
Security;or

(b) the Bonower and/or the Security Providerfails or neglects to observe or perform
any of the covenants conditlons or agreements cûntained in ttrls Agreement or
any SecurÍty; or

(c) where the Bonower and/or the Security Provider is an individual, any Borower
and/or lhe Secudty Provider:

7.1

(t)

(íi)

(¡ir)

(lv)

becomes of unsound mind or a person who is liable to be dealtwith in any
way underthe law relating to mental health;
comm'lts an act of bankruptcy or assigns his/her estate for the benefit of
creditors;
is presented with a petition for bankruptcy or sequestration of his/trer
respective esiates;
convenes a meeting, or proposes, to enter inio any anangernent or
compositîon forthe benefit of his/her creditors;
has a trustee in bankruptcy appointed over any of hislher property;
díes or becomes incapable of managing hisiher own affairs; or
becomes bankrupt or enters into a compositíon, assþnment or
arangement with creditors; or

(v)
(v¡)
(vii)

(d) where the Bonower and/or the Security Provîder is a company:

(i) an administrator, confoller, liquidator, provisional liquidator or an inspector
of that company is appointed;

(ii) Íf an application or petition is presented (and is not withdravr¿r, struck out or
dismissed within seven (7) days of it being filed) or any order shall be made
or any effective resolution shall be passed for the wíndíng up or dissolution
of that company;

(¡¡i) an application shall be made to the-court under section 411 of the
Coçorations Act 2001;

(iv) any arrangement or compromise shall be approved under Part 5.1 of the
Corporations Act 2001;
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(h)

(¡)

(o)
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(v) an event described in section 461 of the Gorporations Act 2001 occurs; or
(vÐ that company applies for, resolves to or is deregistered or struck off; or

a receiver and/or manager of any of the real or personal property of the Borower
and/or lhe Security Provider shall be appointed; or
any judgmenl whÍch is obtained against the Bonower and/or the Security
Provider is outslanding for more than fourteen days; or
any execution or dístress is enforced or levied agaínst any of the real or perconal
property of the Bonower and/or the Security Provider; or
the Borrower and/or the Security Provider ceases to carry on business or a
substantial part of its business; or
the Borower and/or the security Provider is unable to pay its debts (includíng any
wages and.laxes in respect of its employees, group tâx, superannuation fevies
and other taxes and charges) as and when they fall due for payrnent or bacomes
insolvenl;or
the Bonower and/or the Security Provider in the reasonable opinion of the Lender
suffers anything whereby the properly of the Bonower and/or the security
Provider either real or personal may deteriorate or diminish or may beoome
deteriorated or diminished whelher wholly or partly in title estate value or quantíty;
ot:
the Bonower and/or the Security Provider shall mortgage, pledge, charge or
otherwise encumber or sell or dispose of, or attempt or contract to sell or dlspose
of any of its land or poperly or assets without the previous consent in writing of
lhe Lendeç or
lhe Bonower and/or the Secudty Providererects, causes or permits to be erected
any building or other sbucture upon any land mortgaged in favour of the Lender
and forming part of any Security without first obtaining fre written consent of the
Lende[ or
default is made under any agreements other than the Security which are given by
lhe Bonower and/or the Securig Provider in lheir personal capacity or in their
capacity as a trustee, or a partner of any partnership with or without any other
person in favour of the Lender or
in the case of the Borrower and/or the Security Provider being an incorporated
body other than a company subject to the Corporations Act an administrator is
appointed in respect of the Bonower and/or the security Provider or any of the
property of the Bonower and/or the Security Provider or proceedings or other
steps are taken by the Bonower and/or the security Provider or any other person
for the winding up or dissolution or suspension of the Bonower and/or the
Security Provider involving arangements with creditors of the Bonower and/or
the Security Provideç or
if the Bonower and/or the SecuriÇ Provider breaches any undertaking at any
time given to the Lender or its legal advisers or if any condition imposed by the
Lender in agreeing to any matter (including any waMer) is not complied with or
fulfilled or if any wananty or representation by the Bonower and/or the Security
Provider to the Lender prior to or subsequent to the dale hereof is untrue orfalse;
or
if a change occurs in a circumstance which is warranted or taken to be wananted
under thís Agreement to exist in the business assets orfinancial condltÍon of the
Bonower and/or the Securþ Provider as the case may be which, in the
reasonable opinion of the Lender, may have a malerial adverse effect on the
ahility of the Bonower and/or the Security Provider to obsorve or perform any of
its oblígations under üris Agreement or any security or on the rights of the Lender
under any Security; or
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(q) if any otlrer event occurs or circumstances arise which, in lhe reasonable opinion
of the Lender, is likely to materially or adversely affect the ability of the Bonower
and/or the Security Provider to observe and perform all or any of its obligations
under this Agreernent or otherwise to comply with the lerms of this Agreement or
any Security; or

(r) lf the Borrower and/or the Security Provlder is a trustee, whelher or not the fact is
notified to the Lender, the Bonower ceases for any reason without the prior
written consent of the Lender to be the sole trustee of any trust of which it is
trustee or without the prior written consent of the Lender pays distributes or
applies or advances any capital of such a trust or londs any amounts to any
beneficiary of the trust fund of such trust or purchase units from any unit holder of
such fust fund or breaches any terms of the trust deed of such trust; or

(s) any other person liable for the payment of any part of the Money Secured to the
Lender shall do or suffer any of the above; or

(t) any Secudty becomes enforceable or is enforced; or
(u) the Bonower and/or any Security Provider enters into or resolves to enter lnto a

scherne, arrangement or cornpositÍon with, or assignment for the benefit of its
creditors generally or any class of its creditors; or

(v) if at any time all or any materíal part of any provision of any Seourity is
deiermined or ceases to have effeot othen¡vise ftan as pennitted by the
Securities or is, or becomes void, voidable, illegal, invalid or unenforceable or of
limited force and effect or the performance of any such provision becomes lllegal
or any Security Provideralleges or claims that any of the matters contained in thls
clause have occuned: or

(w) Any indebtedness of the Bonower or any Security Provider whether owing to the
Lender or any other person becomes due and payable or capable of being
declared due and payable pñor to its stated maturity or the Borower or any
Security Provider fails for whatever rtlason to pay any lndebtedness when duo or
within any applícable grace period or any rnortgage, pledge, lien, charge,
encumbrance or any security, preferential or trust interest or afrangement of any
kind granted by tre Bonower or any Security Provider is enforced or becomes
capable of being enforced;

(x) if at any tíme the oblþations secured by the Securities do not rank ahead of all
other obligations of the Bonower and lhe Security Providers (other than which
under slatute have priorÍty on a wlnd¡ng up, liquidatlon, dissolution or similar
process); or

(V) if any breach, default, amendment, termination, extension, sunender or alteration
of any kind occuls in relation to any leaso or tenancy agreement relating to the
Property;

(z) there is a change in control, shareholding or ihe directors of the Bonower or any
Security Provider wihout the príor wiften consent of the Lender; or

(aa) the Bonower without the prior written consent of the Lender grants any options,
sells, agrees to sell, tnansfers, assigns, parts wifh possessíon, leases, agrees to
lease, licences or assigns, supplements, varies, terminates, cancels or
sunenders any interest it has in the Property; or

(bb) the Bonower defaults ín the performance of an obligalion under the SPA or the
seller under the SPA gives notice or is entitled of give notice terminating the SPA,

AND a determínation by the Lender that any of {hese events has occuned shall be final and
binding on the Borrower. The Bonower shall promptly inform tho Lender in writlng upon the
happening of any of the events described in this clause.

8. RIGHTS UPON DEFAULT
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8.1 At any time after the occunence of an Event of Default the Lender may in the manner and
at the times the Lender in its absolute discretion deems appropriãte but without any
oblþation lo do so:

(a) demand and reguire immediate repaymont of the whole of the Money secured
and recÐver same from the Bonower and/or the securiþ provider
notwithstanding that the date for repayment thereof had not arrived;
exercise any powers rights or privileges confened by law, this Agreoment, the
Security and/orany other collateral document or securitiesl
perform any one or more of the Bonowe¡'s obligations under this Agreement or
the Security Provide/s obligations under the Security; and/or
apply any monoys received by the Lender in exercising its rights under this
Agreement or for any other reason ln and towards full or partial payment of any
outslanding Money Secured.

(b)

(c)

(d)

8.2

]he Londer may exercise its rights under this clause notwithstanding any omissíon neglect
delay or waiver of the right to exercise such option and wíthout liability forioss.

Any restriction or requirements for notice and/or the effluxion of time relating to the exercise
of the Lende/s rights and default which Ís slipulated or required by any statute is hereby
negatived in so faras ís lawful.

COSTS AND EXPENSES

The Bonower witl upon the Lende/s demand pay to the Lender or as directod by the
Lender all costs expenses, damages, liquidated damages, compensation and oiher
amounts of the nature whatsoever payable incuned, suffered or paid by the Lender in
respect of this Agreement and/or the security înoluding without fimltallon:

(a) The Lende/s and/or RE's non-refundable up front fees and outtays incidental to
the providíng of this loan facility;

(b) legal costs on a full indemnÍty basis or on a solicitor and own client basis,
whichever is the greater;

(c) costs resulting frorn or on account of any default by the Borrower and/or the
Security Provider or any Event of Default;

(d) the cost of obtainíng any advice reasonably required by the Lender from time to
lime;

(e) the costs of the Lender registering or causing to be regístered any Security (or a
copy thereof) with such government body or regÍstrar as the Lender reasonably
requires;

(f) the Lender's costs, fees and expenses charged as a result of any failure by the
Borrower or the Security Provider to comply with the terms of the Security.(g) any other fees that the RE may impose from time to time in its normal course of
business;

(h) e,osts resulting from the exercise or purported or attempted exercise or of any of
the Lender's rights or powers under this Agreement and/or the security; and(i) any stamp duÇ loan duty or other duty or financial impost including dulies and
taxes on receipts or payments and any fines or penalties arising directly or
índirectly,

9.

9.1

in respect of the Security or any fansaction contemplated thoreby.
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9.1

9,3

10.

10.1

10.2

10.3

10.4

The Bonower wlll pay to the Lender upon demand all other fees, charges, costs and
expenses (whether novel or not) charged or chargeable by the Lender according to its usual
pnaotice from time to time in respect of its financíal produots and administration of its loan
portfolios and as advised from tíms to time by ttre Lender to the Bonower-

lf:

(a) the Borrower defaults in effecting or keeping up any insurance polioy requíred
under this Agreement or a Security; or

(b) any insurance policy required under thls Agreement or a Security becomes void
or voidable due to any cause, then

the Lender rnay, but without any oblþation so to do and without prejudice to the Lende/s
other rights and remedies under this Agreement or a Security, effect and keep up that
insurance policy at the cost of the Bonower which must on demand repay to the Lender all
premiums and othar money paid or payable by the Lender in respect of that policy. Any
amount demanded by t he Lender under this clause but which remains unpaid for ten (10)
business days from the date of demand may at the discretion of the Lender be capitalised
to the Loan Arnount and accrue interest ln acoordance with th'¡s Agreemenl.

BORROWER'S COVENAI,ITS AND WARRANTIES

The Bonower will pay all moneys payable atd obserue and perform fulfil and keep alt the
covenants conditions agreements stipulations and conditions to be observed performed
fulfilled and kept by the Bonower underthis Agreementand each security.

The Bonower shall, at the request at any lime and from time to tlme by the Lender br¡ at
the cost of the Borrower, deliver to the Lender a ærtified copy of a valuation in a form
acceptablo to the Lender prepared Þy the Valuer and addressed in favour of the Lender as
to the rr¡alue of any land or properly subject to any Security or any part thereof as specified
by the Lenderas at the date of such valuation.

The Borrower shall permît the Lender during reasonable hours and at any time and from
time to time upon the giving of reasonable notice by the Lender 1o the Bonowor (having
regard to the notîce provisions in the Lease) to enterupon the Property and/or to enter upon
any land on whlch is located any property the subject of any Security to:

(a) inspect the condition of the land and/orthe prcperty;
(b) determine whether the terms of the Security are being complied with;(c) inspect and take, copies of records relaling to the Bonower and/or any

Security Provlder or any proporty or business the subject of any Security; and(d) exercise any other rights conferred on he Lender by the cornmon law, equity,
this Agreement, the Security orany statute.

The Lender is authorised to debít the account(s) of the Bonower with all or part of the
Money Secured.

10.7 The Bonower horeby WARR.AIITS Al.lD REPRESENTS to the Lenderas follows:-

(a) it has power to enter into and observe its oblþations under this Agreement and each
and every Securityto which it is a pafy;

(b) it has in full force and effect all. the authorisations necessary to enter into this
Agreement and each and every Security to which it is a parly, observe its obligations
under them and to alfow them to be enforced;
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(c) its obligations under this Agreemenl and each and every Security to which it is a party
are valid and binding and are enforceable against it in accordance with their terms;

(d) this Agreement and each and every Security to whích it is a party and the transactions
under them do not contravene its constituent documents or any law, regulations or
official directive or any of îts obllgations or undertakings to which any of its assets are
bound or cause a limilation on its powers or the powers of its direotors (if a corporation)
to be excesded; and

(e) no Event of Default or event which with the giving of notice, the lapse of time or the
fulfilment of any condition woutd be likely to become an Event of Default, conlinues
unrernedied,

Each of the wananties and representations contained in Clause 10.7 shall be repeated on
each day whilst any of the Money Secured remains outstanding with reference to the facts
and circurnslances then subsisting, as if made on each such day.

The Bonower musl take out and maintain such public risk, workers' compensation,
business intemtption, key man, relevant death or total and permanent disablernent and
other liability insurances âs will cover the risks of lhe Lender, for such amount as the Lender
may reasonably req uire-

NO WAIVER

Notwihstanding any provlslon contained in this Agreement or any rule of law or equity to
lhe contrary, the granting of any tírne or any other indulgence by the Lender to the Security
Provider in relation to any existing or future default under any Security or this Agreement
shall not be deemed a sanction or waiver of any continuing or recuning breach nor shall the
Lende/s dght to exercise its righls under the Securlty or this Agreement at any subsequent
time be effected ordiminished by the grant of time orany olher indulgence.

NO SET.OFF

12.1 AII payrments underthls Agreementshall :

(a) be paid at such place and to such person as notÍfied in writing by the Lender to the
Bonower, and in the absence of such notifícation to the Lender at the address of the
Londerspecified in this Agreement; and

(b) be paid free of any deduction or set-off whatsoever.

12.2 A receipt for any money paid under the Security of the Lender or by any manager, acting
manager, solicitor, clerk or any other person acting on behalf of the Lender shall be a
sufficient discharge of the obligalion to pay such money and from seeing to the application
of that monoy,

10.8

11.

12,

13.

13.1

NOTICES AI.¡D CONSENTS

In addition to any other method of service provided in any Security or the Property Law Act
(or such equivalent legislation in the State set out in ltem 11) any notice, consent or
demand given in relation to this Agreement shall be in writing in order to be valÍd and shall
be deemed to have been duly served if it is:

(a) delivered personally, or left at, or posted by pre-paid post to the address specified
in the Schedule hereto for the relevant party, or

(b) sent by facsimile to lhe facsimilgnumbei specified in the Schedule hereto forlhe
relevant party, or

(c) delivered porsonally or left at the address specified in the Schedule at the time of
delivery,
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and shal¡ be deemed to have been served:

in the case of posting, on the next business day after postÍng, or
in the case of the facsimile on receþt of a transmission report conflrming the successful transmission.

13.2 Any notice, consent or demand given by the Lender may be given or made in writing signed
by an officer of or solicitorfor the Lendor and such wnling may in addition to the methods of
service mntained ln paragraph 13.1 be delivered personalfy to the Bonower or feft at or
upon lhe usual or last known place of abode or business of the Bonower.

13.3 The Bonower or the Lender may from time to time by nofice in writing given in accordance
with this Agreernent nominate a new address and/or facsimile number for the purposes of
clause 13.1, and such new address or facsimile notice shall apply from the date of service
of such notice.

13.4 lf the Bonower is more ttan one person service of a notice, consent or demand on any one
such person shall be deemed to be service upon all such persons inespective of whelher
that notice or demand is or is not reoeived by the intended recipients.

GERTIFICATE14.

14.1 A cedificate in writing sþned by an officer of or solicitor forthe Lender certifying the amount
payable by the Bonower or stating any other act, matters or thing relating lo this Agreement
or the Security shall in the absence of manifest error be concluslve evidence of the matters
stated therein.

15.

15.1

GOVERNING LAW

15.2

This Agreement shall be governed and construed in accordance wlth the laws of the State
referred to ín ltem 11 (hereln called "the State')-

The Bonower inevocably submits to and accepts generally and unconditionally the non
exclusive Jurisdiction of the Gourb of the capital city of the State and the Appellate Courts
of the State w¡th respeot to any legal actÍon or proceedings whioh may be brought in any
way relating to this Agreement.

16.

16.1

COLLATERAL AGREEMENT

The partias hereto agree:

(a) his Agreement is collateraf to the Securities forstamp duty purposes;
(b) the Money Secured owing under this Agreement is secured by the Security;
(c) the Security shall be read and consbuéd and be enforceabJe as if the covenants,

conditions and provisions of this Agreement, with necessary changes, are read
into and form part of the Security; and

(d) a default under any of tho Security will constitute a default of this Agreement;

and vice versa.

To the extent that there is an ínconsistency between the provisions of this Agreement and
the provisions of any Security (in that there are different or conflicting oblþations or
requírements in relation to the same subject matter) the provisions of this Agreemont will
prevail.

16.2
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17.

17.1

FINAI.ICIAL RECORDS

The Bonower agreos at its own cost to provide to the Lender on request any financial
informat'on, reports or records that the Lender may require at any time and from time lo
time,

17.2 lf the Bonower is a company, incorporated body, partnership or trust, the Bonower shall
within. ninety days from the close of each financial year while this Agreement and any
Security shall contínue in force, fumísh the Lender with such copies of Íts balance sheets
and profit and loss accounts as prepared by its accountants in accordance with the
requirements of all relevant statutes and generatly accepted accounting principles (and
audited if required by the Lender at is absolute discretion) and any special reports as the
Lender may requestfrom time to time.

I8. MARSHALLING

The Lender shall be under no obligation to marshal in favour of he Bonower any Security
whatsoever hold by the Lender or any of the funds or assets that the Lender may be
entitled to receive or have a clairn upon and the Lender may at its absolute discretion vary
exchange tenew rnod¡û release refuse to complete or to enforce or to assign any
judgments specialties guarantees or other securities or instrumenfs negotiable or otherwise
held by the Lender and whether satisfied by payment or not w¡thout affecting or discharging
the liability of the Bonower hereunder.

18.1
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19.1

19.2

20

TRUST
lf the Bonower is entering into this Agreement, bonowing any of the Loan Arnount or is
glving or purporting to give Security over any property in its caþacity of trustee of any trust
(hereinafter called 'The Trust") then whether or nol the Lender received notice of the Trust,
the Bonowercovenants with the Lender as follows:

(a) the provisions of the Security shall extend not only to the property of which
the Bonower is the beneficiaf owner but all property of whatsoever nature
and kind and wheresoever situate bolh present and fulure of the Trust AND
FURTHER shall extend to all rights of indemnity which the Bonower as
trustee now or hereafter rnay have against the Trust and the trust fund;

(b) the Bonower has full and complete power and authority pursuant to the
Trust to enter into the Security over the trust properly and the provisions of
the Trust do not purport to exclude or take away the right of indemnity of the
trustee against the Trust or the trust fund, and the Bonower will not release
such right of indemnity or commít any breach of trust or be a parly to any
other action which might prejudice such right of indemnity;

(c) anything in any deod of trust or settlement or other document containing the
terms of the Trust the Borrower shall be and at afl times remain personally
liable to lhe Lender for the performance of all covenants on the part of thã
Borrower herein contalned;

(d)

(e)

the execution of these prosents is and shallbedeemed to beforthe benefitof
both the Trust and/or one or more of the beneficiaries thereof;

during the cunency of this Agreement or of any security the Bonower will not
without the consent in writing of the Lender câuse permit or suffer to happen any
of the following events:

the removal replacement or retirement of the Bonower as sole trustee
of the Trust;
any altenation to or varíatlon of the terms of the Trust;
any advancement or distribution of capital of the Trust;
any resetllement of the trust property; or
(should the Trust be a unit trust) any transfer of any units of the Trust.

The Bonower further covenants with the Lender that ln the event that the Bonower shall be
guilÇ of any breach of trust in respect of the Trust or shall cease to be the sole trustee of
the Trust or otherwise suffer removal replacement or retirement as tustee of the Trust or in
the event that there should be any breach of the covenants contained in clause 1g.1 hereof
then immediately upon any such events the Bonowerwill be deemed to have committed an
Event of Default under this Agreement and the Money Secured shall at the option of the
Lender (notwithstanding anything hetein contained) Írnrnediatefy become due and payable
and all the rights powers and privlleges of the Lender exercisable on default of the B'onower
or otherwise shall immediately become enforceable without the necessity for any demand
or notice (and notwithstanding any delay or previous waiver of the provisions of this clause
by the Lender).

(viii)

(í¡)

(fir)

(iv)
(v
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21.1

21

20. ADVANCES AÀJD RE-ADVANCES

At any time and from time to time üre Lender may at its absolule discretion, and at the
requesl of the Bonower advance andlor re-advance the Loan Amount or part thereof
provided that in no c¿tse shall the moneys so advanced or re-advanced exceed lhe Loan
Amount and the Bonower and/or Security Provider shall not be in breach or defautt under
this Agreernent or any security. Prior to doing so, the parties hereto will agree upon:

(a) the date (if any) by which the moneys so advanced or re-advanced must be
repaid;and

(b) the terms and condltions upon which the moneys are to be so advanced or re-
advanced: and

(c) any fees to be paid to the Lender in considenation of it advancing or re-advancing
such moneys.

ASSIGNMENT

21.2

The Lender may assþn or otherwise dispose of or deal with its rights under this Agreement
and/or the Security. The Lender may disclose to a potentrlal assþnee or any other person
who is considedng or entering into contractual relations with the Lender in conneotion with
this Agreement and/or the Security. all informalion about the Bonower, any refaled
document and any related parly to any Security and the transactions contempfated thereby
as the Lender considers appropniate.

The Borrower shall not, without the Lendeis prior written consent, assign or othen¿ise
dispose of or attempt to deal with its rights this Agreement orany security.

CONSUMER CRED]T LEGISLATION NOT APPLICABLE
Notwithstanding any provision to the contrary this Agreement shall be construed so as not
to secure payment of any monoys or the perfonnance of any obligations by any Security
Provider under or in respect of any cont¡act or mortgage to which fre Consumer Credit
Legislation applies.

The Bonower wananls to the Lender that the Loan Amount which is to be provided to the
Bonower by the Lender is to be used wholly or predominantþ for business or investment
purposes.

22.
22.1

22.2

23, SEVERABILITY

23.1 Should any provision of this Agreement prove to be prohibited or unenforceable in any
jurisdiction then, as to that jurÍsdic'tion, it shall be ineffective to the extent only of such
prohíbition or unenforceabílity without invalidating the remaini¡g provisions of this
Agreement or affecting the validity or enforceability of such provisions in any other
jurisdiction.

24.

24.1

POWER OF ATTORNEY

Appointment of Attorney

The Bonower inevocably appoints the Lender its attomey with the right:

(a) at any líme to:
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(i)

(í¡)

(ii¡)

(b)

22

do everything which in the attomey's reasonable opinion is necessary or
expedient to enable the exercise of any right of the Lender in relalion to this
Agreemenl and the Security;
complete üris Agreement and any Security provided by the Bonower; and
appoint substitutes and otherwise delegate its powers (including thls power of
delegation);and

after any Event of Default has occuned to do everyttring that the Bonower may
lawfully authorise an agent to do in relation to this Agreement and under any
Security.

Any attomey may exercise its rights notwithstanding that ûre exercise of the right
cpnstitutes a conflict of interest or duty;
The Bonovrrer will from time to fime and at all times ratrfy any exercise of a right
by an attomey;
This power of attorney is granted to secure complianc€ by the Bonower with its
obligations to the Lender under this Agreement and the Security and any
proprietary interest of the Lender under any Secudty;
The Borrower indemnifies and will keep indemnified any attomey against any
llabil¡ty, loss, cost, expense or damage arising from the lawful exercise of any
right by the attomey under thié power of attomey; and
This power of attomey is granted for valuable conslderation (the receipt of which
is hereby acknowledged), as and by way of security for lhe payment of the
Money Secured, the Bonowe/s obligations under this Agreement and any
Security and is deerned inevocable.

24-2 General

(a)

(b)

(c)

25.1

25.4

(d)

(e)

25. INDEMNITY

The Bonower hereby lndemnífies the Lender and shall keep the Lender indemnlfied from
and against any expense, loss, loss of profit, damage (including liquídated damages) or
liability which the Lender may suffer or incur as a cûnsequence of any prepayment, the
occurênae of any Event of Default or otherwise in connection with this Agreement, the
Seourity and/or any other collateral documents or securilies.

25.2 Without prejudice to the generality of clause 25.1, clause 25.1 shall extend to any loss
(including loss of profit) premium, penalty or exp€nse which may be incuned in terminating
or varying conlnactual arangements entered into by the Lender or in repaying deposits
obtained or maintained as security or in redeploying or reinvesting the moneys repaid and
is ln addition to any other monies payable under clause 3.8.

25.3 The Bonower acknowledges that the arnount of loss and loss of profit may be determined
by reference to a pool of funds or other matters as distinct frorn a specific bonowing by or a
specific contract of the Lender made to fund the advance(s) under this Agreement.

Each indemnity in this Agreement is a continuing obligation, separate and independenl from
the other obligations of the Borrower and survives tennination of this Agreement. lt is not
necessary for the Lender to incur expenses or make payment before enforcing a right of
indemnity confened by this Agreement
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26.1

26.2

26.3

23

26. GENERAL

Nothing hereby conlained shall merge extinguish, discharge, posþone, lessen orothen¡rise
prejudicially affect any other Securþ held frorn time lo time by the Lender or any right of
remedy confened on the Lender, nor shall any otherSecurity held by the Lender in any way
prejudicially affect the powers and provisions contained or implied ín thís Agreement.

This Agreement and the Security embody the entire agreement between the parties in
relation to the advance under this Agreement and supersede all prÍor negotiations,
agreements, arangements and understanding with respect to such advance. ln parlicular,
the Bonower and the Lender agree that thls Agreement and the Security supersede any
letter of offer or loan facility proposal relating trc the advance and ín the event of any
inconsístency between the terms and conditions of this Agreement and Security and any
letter of offer or loan faciliiy proposal then, fie terms of lhis Agreement and the Securtty
shall prevail and in the further event of any inconsistency between the terms and conditions
of this Agreement on one hand and any Security on the other then the terms of this
Agreement sha ll prevail.

The Bonower acknowledges that it has had an opportunity of taking independent legaland
fínancial advice from either the Bonowefs own legal adviser andlor accountant wlth respect
to this Agreement, the Security and the Bonower confirms and agrees that it does not
execute this Agreement, or the SecuriÇ as a result of or by reason of any promþe,
representation, statement or infonnation of any klnd or nafure given or offered to the
Bonower by or on behalf of lhe Lender, the Londeds legal advisers or any other person,
other than as expressly set out ln this Agreement.

26.4 The Lender may in its absolute discretion pay such comrnissíon, fees or other remuneratíon,
to any adviser, broke¡ agent or other person as the Lender sees fit in relation to any
advance under this Agreement and the Borower consents and agrees to same. The
Bonower acknowledges and agrees that any adviser, broker, agent or other person who
inlroduced the Bonower to the Lender or the Lende/s legal advisers are not and were not
at any stage an agent for the Lender and do not have any authority to bind the Lender or to
vary the terms of the proposed loan facility.

26.5 lf any Security Provider should provide, permlt or become aware of an enoumbrance of any
type which aflects the SecurÍty or the property lhe subject of the Security, the Bonower shall
ensure that the Security Provider obtains a priority agreernent between the Lender and ths
beneficiary of such encumbrance on terms and conditions satisfactory to the Lender in its
absolute dlscretion, The obligatlon conta¡ned in this clause shallapply notwithstanding that
the Lender may have notice of such encumbnance.

27. APPLICATION OF MONEY

27.1 The Lender shall have an absolute discretion (without the need to c¡mmunicate its election
lo anyone) to apply aI any time any payment roceived by it in reduction of such part of the
Money Secured as it shall efect. Any surplus money received by tho Lender shall not bear
interest, and the Lende/s liabilþ to account for the surplus money may be discharged in full
by:

(a) the Lenderdepositing it to the credit of an account in the name of the Bonower in
any bank the Lender thinks fit;
the Lender crediting it to an account in its books in the name of the person to
whom it is payable; or
by the Lender paying it into court.

(b)

(c)
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27.2

27.3

ln applying any moneys toward satisfaction of lhe Money Secured, the Bonower shatl be
credited only with so much of those moneys as are actually received by fhe Lender and
such credit is to date frorn the time of such receipt. This provisíon shall apply
notwithstanding that in exercising any power of sale under the Security, the Lender may
have transfened any property the subject of tho Socurity (in whole or in part)and taken any
form of encumbrance to secure the unpald balance of purchase money. lf the Lender takei
any mortgag€, promissory noie, bill of exchange or othersecuriÇ in payment of orto secure
the payment of any purchase monoys on sale of any chattels secured by tho Security by
the Lender, no amount reprcsenÞtive of such security shall be credited in or trcwards
payment of the Money Secured until all moneys payable under or the proceeds from such
security is received by the Lender in cash.

lf the Lender receives money in connection with this Agreement when part of the Money
Secured is contingently owing or falls within paragraph (f) of the definilion of "Money
Secured", then the Lender may deposit in any financial instih¡tion thought fit by the Lender
an amount not exceeding that part ín an interest-bearing deposit account on terrns which
the Lender thinks fit with any person until that part becornes actually payable or no longer
falls within tf:e definition of "Money Secured". At that time the Lender may retain for its own
acæunt the amount which is then actually payable to ít. The balance is to be paid in
accordance with clause 27.1.

28. GOODS AND SERVICES TÆ(
Without limitatbn to any other obligations under this agreement, the bonower will pay on demand he
cost of any Goods and Ssrvices Tax (GST) íncurred in relation to any supply under thfs agreement
and the Lender may increase the amount of any paynents due under the agreement to infiude the
paymentof such GSTuse.

29. LIM¡T OF LIABILITY

29.1 Lender

The Lender enlers into this Agreement and each other Security, and the other parlies to
this Agreement acknowledge that they are aware that the Lender entsrc ínto this
Agreement and each other Security, only in its capacity as custodian of lhe Fr:ncl prrrsuant
to the Fund Trust Deed and in no other capacity and the other parhìes to this Agreoment are
aware of the límited sæpe of the Lende¡'s oblþations and powers under the Fund Trust
Deed.

29.2 Liabilþ Limited

A líability arising under or in connecüon with this Agreement and each Security is limited to
and can be enforced agalnst the Lender only to the extent to which it can be satisfied out of
the property of the Fund out of which the Lender is actually indemnified forthe liability. This
limitation of the Lende¡'s liability applies despite any other provisíon of this Agreement or
any other Seburity and extends to all liabilitíes and obligations of the Lender in any way
connected wíth any representation, wânanty, cÆnduct, omission, deed or transaction retated
to this Agreement and each other Security.

29-3 No Right to Appoint or Prove

The parties to thís Agreement other fhan the Lender may not sue the Lender personally or
seek the appoinfment of a liquidator, administrator, receiver or similar person to the Lendor
or prove in any liquidation, administration or arangement of, or affecting, the Lender.
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29.4 Límit of Liability NottoApply

29.4

The provisions of this clause 31 do not apply to any obligation or liabilþ of the Lender to the
extent that it is not satisfíed because under the Fund's Constitution, the Fund Trust Deed, or
by operation of law there is a reduction in the extent of the Lende/s indemnification out of
the assets of the Fund. as a result of the Lende/s fraud, negligence or wilfut default.

lnconsistency with the Fund Trust Deed

29.5

Any failure by the Lender to perfonn an obligation which it determines is either inconsistent
wih or beyond its powers and oblîgations under the Fund Trust Deed will not amount to a
breach of or a default under this Agreement. the Lendeds determinatíon as to whether an
obligation otherwise imposed upon Ít under this Agreement is inconsistent with or beyond
the scope of its obligations and powers under the Fund Trust Deed is final and binding on
allParties.

29.5 Future Limitations

PTAL is not oblþed to do or refrain from doing anyfring under this Agreement (íncluding
incur any liability) unless the Lende/s liabilíty is limited in the manner satisfactory to tre
Lender in its absolute discretion.

Agents
No attorney, agent, receiver or receiver and manager appointed in accordance with thls
Agrcement and each other Secudty or othenadse has authorÌty to act on behalf of the
Lender in a way which exposes the Lender to any personal liability and no act or omlssion
of any such person will be considered fraud, negligence or wilful default of the Lender for
the purpose of clause 29 (d)-

29.6 Failure bythe Lender
A falfure by the Lender to comply with, or a breach by the Lender of any of its obligatÍons
under this Agreement will not be considered to be fraud, negligence or wilful defaultby the
Lender if the relevantfailure or breach:

29.7

(a) arose as a result of a breach by a person olher than the Lender where the
performance of the aclion (the non-performanc€ of which gave rise to such breach) is a
premndition 1o the Lender performing the said obligation; or

(b) was in accordance with a lawful court order or direclion or othen¡¡ise required by law.

Override Provision

All of the terms, clauses and conditÍons of this Agreement are subject to this clause 2g.

30. SPECIAL COVENANTS AND CONDITIONS

The special covenants and conditions (if any) contained in ltem 14 form part of this
Agreement.
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SCHEDULE

llem I Date of .{qreement Àq+h. June 2010

Item 2 Borrower
Peregian Beach Pty Ltd ACN 127 412 864
l0 Glenside Street, Balgowlah Heights. New South Wales, 20g3
Facsimife No: (02) 9986 1681

Item 3 Lender

LM lnvestment Management Limited as trustee for the LM Managed Performance
Fund
C/-, Level4, I Beach Road, Surfers Paradise Qld 4217
Facsimile No: 07 5592 2505

Item4 Loan Amount:
Six Million dollars ($6,000,000)

Item 5 Date for Repayment: 40 calendar months frorn the date of the fint advance of the
Loan Amount.

Item 6 Fligher Rate: 29To per annum

Item 7 Lower Rate: 25o/o per annum

(a)

Payments:

lntorest lnstalments commencing on the 18û day of the month (or such other date as
nom¡nated by the Lenderto the Bonower in writing) immediately following the date on which
the Loan Amount (or part thereof) is first advanced under this Agreement and lhereafter on
the 15' day of each calendar month in each succeeding month until the total of all the
Money Secured is repaid. Pro-rata instalments for any broken periods will be calculated by
the Lender and payabfe by the Bonower as directed by the Lender.

(b) The interest payable al the time of each monthly inslalment shall be calculated on the total
of moneys advanced as at that date at the Higher rate. Should the circumstances set out in
clause 4.3 be present then, the Lender will aceept instalments calculated on the total of
moneys advanoed as at that date at the Lower rate.

Item I
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Item I Security:

First registered Deed of Charge intended to be executed on or about date of this
Agreement by the Bonower as mortgagor in favour of the Lender as mortgagee over all the
property, assets and undertaking of the Bonower of whatsoever nature and kind and
wheresoever situated, present and future.

Item 10

First registered Deed of Charge executed on the same date as this Agreement by Glenside
Group (Qld) Pty Ltd ACN 144 620 093 as mortgagor in favour of the Lender as mortgagee
over all the property, assets and undertaking of Glenside Group (Old) Pty Ltd of whatsoever
nalure and kind and wheresoever situated, present and fufure.

Guarantee Indemnity by each Guarantor and supported by fixed and floating charges and
land mor[gages over all of the assets (present and future) of each corponate Guaranior.

Principal Security:
Fixed and floating charge dated on or about the date of this Agreeme¡t by the Bonower as
mortgagor securing all of its assets both present and future including 

-its 
interest in the SpA

and any rnoney payable by the seller to the Bonower under or in respect of the SPA.

Goveming Law: QueenslandItem 11

Item 12 Guarantor:
David Richard Hawes
Glenside Group (Old) Pty Ltd ACN 144620 }gs
Lot I I I Pty Ltd ACN 106 102 055
Green Square Properly Development Corporation Pty Ltd ACN 104 248 059

Item 13 Facilit¡rto Securiþr Ratio:

Not Applicable.

Item14 SpecialCovenants:

Not Applicable

EXECUTED as an {greement.

SIGNED SEALED AND DELIVERED
by David Rlchard Hawes (as
guarantor) ín the presence of:

Signature of Witness

DAV¡DAÀffHONY TOBBEZOO
.s01rctToR.......,....

Solicitor/Justice of the Peace
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EXECUTED by Peregian Beach Pty )
Ltd in accordance with section 127 of
the Corporations Act 2001 (Cth):

Director/Secretary - Signature

Printfullname

EXEGUTED by Glenside Goup (Qld) )
Pty Ltd in accordance with section 127
of the Corporations Act 2001 (Cth):

DirectoriSecretary - Síg nature

Printfullname

EXECUTED by Lot 111 PIJ Ltd in
accordance wlth section 127 of the
Corporations Aot 2001 (Cth):

Dircotor/Secretary - Sþnature

Print full name

EXECUTED by Green Square )
Property Development Corporation
Pty Ltd in accordance wilh section 127
of the Corporations Act 2001 (Gth):

Director/Secretary - Signaf ure

P¡intfullname

Direclor- ture

Print full name

Dlrector- Sþnature

%ulÐ. ün*â
Printfullname

Director- Signature

P..âr.o..t:..n*,¡¿a.
Printfullname

Director- Signature

Print full name
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EXECUTED by LM INVESTMENT )
MANAGEMENT LIMITED ACN 077
208 461 in accordancn with section
127 of the Corponations Act 2001
(cth):

DÍrector - Signature

I...¡Sft ûf(. -e. ÞÊrCc1

ãaH4Õ Vft^r l(. r-,evs\) '
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Annexure 5

THIS CONTRACT is made on the Conlract Date

BETWEEN

STOCKLAND NORTH LAKES PTY LTD ABN 99 068 244 782 ol 2 Lakefield Dríve, North Lakes,

, 
Queensland 4509

('Vendor")

AND

PEBEGIAN BEACH PTY LTD ABN 22 127 412864
ol Suile 202, 164A Mona Vale Road, Sl lves, New South Wates 2075

("Purchaser")

RECTTALS

A. The Vendor is the registered owner of the Land.

B- The Vendor has agrêed to self and the Purchaser has agreed to buy the Land for the purchase
Price ín accordance wilh the condilions of this Contract.

OPERATIVE PROVISIONS

1 DEFINITIONS AND INTEBPBETATION

1.1 ln this Confact, unless inconslstent with the context or subject matter:

"Agent" includes auctioneer;

"Building works" includes carrying out on the Land any works relating to the
construstíon, instalfatton, alleraiion, renovation or repair of any -

aerials
air conditioning units
driveway or carpark
buifding
external flltings
extemal flood lighls or spotlights
external sígn or hoarding
fences
Landscaping Works
other slructure of any kind
paving
retaining wall;
satellite dishes or aerials
solar healers
solar panels
swímming pool

"Buslness Day" means a day (other than a saturday, sunday or public holiday) on
which banks are open ior business ín the city or lown Jisted in ltem e;

"Buy Back Expiry Dale" means lhe date which ls fitteen (15) years from the Date for
Completion;

"Buy Back Price" means the cunent rnarkel value of the Land at the time ol: -

1-'l..1 the offer by the Purchaser under clause 40.2; or

1-1.2 lhe Vendor exercising its rights under clause Sg,

Øu

{

l

I
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The current market value of the Land is to be as: -

.1.1.3 
agreed by the parties; or failing agreement wÍthin seven fl) days

1-1-4 delermined by'a valuer agre.ed between lhe parties; or failing agreement on the
valuer withín seven (7) days

1.1.5 deter¡nined by a valuer appointed by the president (at that time) of the Austral¡an
Land lnstÍlute-

fhe valuer's cosls must be borne equally by the Vendor and purchaser;

"claim or clalms" means any claims, demands or causes of action (whether based in
conlract, equity, tort or statute), losses, liabilitiss, costs, compensation, damages or
expenses;

"Gouncil" means the Moreton Bay Regional Council;

"Date for completion" meens the date stated in ltem p or such other date as may be
agreed in vwiting by the parties or fixed pursuant to lhe oonditions ol this contract;

:P!.P" means the Mango Hill lnfrastructure Development Control Plan No 14 gazett€d on
27 November 1998;

"Deposit" means the sum staled in ltem N;

"Deposit Holder" means the p€rson named ín ltem G;

"Drawings" meâns the documents approved by the vendor in accordance with clause
34;

"Encumbrances'' includes but is not limited to encumbrances which are nol registored
and an encumbrance created or arising under or by vlrtue ol a statute;

"Financial'lnstitution" means bank, bullding society or credít uníon;

"lnfrastructure Agreementg" means agreements between the vendor, the principal
de_veloper, the council and the slate of Queensland as required by Glause tz.z of tne
DCP;

"¡TAA" rneane lhe Income Tax Assessment Act 1936 and lhe lncome Tax Assessment
Act 1997;

"ltem" means an item of particulars in the llems Schedule;

"Land" means the Land described in ltom H;

"_Landscaping works" means all landscaping including the turfing oÍ any footpath
adjoining the Land;

"North lakes" means'the master planned communily envisaged in üe Pine Rivers Shire
Councíl Mango Hill lnfrastructure Development Control Plan gazetted on 27 November
1se8 (DCP);

"oblact'' includes delay seltlement, make or asserl a claim, wîlhhold or require a
retention of all or part of the Purchase Prico or terminate or rescind ihis contract;

"Plan ol Subdivislon" means the Plan in Annexure 1;

"Precincl Plan" means a Precinct Plan made under Section 2 of the DCp;

"Purchase Prlce" means the sum stated in ltem M;

Cr\NrPorÉ¡\Maller\AoLl3?lú91 1 -DOC
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"Purchaser" means the party named in ltem E;

"Seclor PIan" means a Sector Plan made under Section 2 of lhe DCP;

"Sollcltor" means a solicitor currenlfy entilled to practice in Australia whether acling as
principal or agent;

'SPA" means the Sustainahle Planning Act 2009;

"Taxable Supply" has the meaning given lo that term by the GST law;

"Tax lnvoice" rneans a tax invoice under the GST law;

"Vendof" means the person named in ltem C;

"Vendor's Agent" means the person named in ltem B;

1t unless the contrary is shown, this contract is to bs taken to have been formed on lhe
Contract Date-

1.3 Any reference in this Contracl to a statute includes:

1.3.'l any slatute amendlng, consolldating or replac¡ng the slaluto; or

1.3.2 Orders in Council, proclamations, regulatlons, rules, by-laws and ordfnances
made under the statute.

1.4 ln this Contract, unless inconsistent with the conlext or subject matter, where the term
"ltem" is used ¡n conjuncdon wflh a parlicular letler of lhe alphabet, it is a roference to the
Item set opposite the letter referred to.

I
¡

1.5

.l.6

1.7

1.8

2 AGHEEMENTTOSELL

Any defined terms used ln any part of this Contract have the same meaning when used in
any olher pârt of th¡s Gontract.

This Conlract is to be governed by lhe laws of Queensland.

Headings have been lncluded for ease of reference and guidance and thls Contract ls to
be construed without reïerence to them.

The lerrns used ín thÍs Contract and defined in the DCP have, unless thís Contract
requires olhenvise, lhe same meaning as defined in lhê DGp.

3

The Vendor agrees to sell and the Purchaser agrees to buy the Land subiecl to the condilions of
this Contrast for lhe Purchase Price-

DEPOSIT

3.1 The Deposit must be paid Þy the Purchaser to ihe Deposit Holder on the date ol
execution of this Contract.

lf the Purchaser:

3.2.1 lails to pay the Deposit as provided in clause 3,1 ;

3.2.2 pays the DeposiT by chequo which ís postdated; or

3.2.3 pays the Deposit by cheque which is nol honoured on presentation,

then, the Purchaser will be in substanlial breach of this Contract and lhe Vendör rnay:

3.2
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3.2.4 affirm this Conùact and exercise the rights expressed in clause 12.2; or

3'2.5 lerminate this Conlract and exercise the rights expressed in clause 12.3.

3.3 The rights and powers oonferred by clause 3.2 are in addition to any other righls the
Vendor may have al law or in equity.

3.4 The Deposit must be retained by the Deposit Holder until completion or earlier
terminal¡on of this Gontract and then the Deposit Holder must pay the Deposit to tho
person entitled to it

COMPLETION AND POSSESSION

The balance of the Purchase Price must be paíd on the Date lor Completion in exchange for:

4.1 vacant possession oflhe Land;

4.2 a properly executed transfer for the Land ln lavour of fie Purohaser capable of lmmediate
registration (after slamping) in the appropriate office free from Encumtirances (othgr than
those sel out in llem L) but subject 1o lhe conditíons of this ConÍact;

4'3 any deolaration requked, by the Duties Act 2001, to be furníshed to procure the stamping
of the lransfer (if not already detívered t r the purchaser);

4,4 such other instruments or declarations as are required by law to be signed by the Vendor
to procure the stamping and/or regislration of lhe transfer;

4'5 except as otherwise provided in this Contract, any instrument of title for the Land required
to regíster the tansfer-

INVESTMENT OF DEPOSIT

To facilitate inveslment of the Depos¡t, each party must notify ils tax file number to the
Depos¡t Holder within four (4) Business Da¡æ foflowing the dale of this contract.

the Depos¡t Holder lo prepare and lodge any taxation retum
the Deposit and interest and to pay any tax assessed out of the

d indemnify the Deposit Horder against any taxation assessed in

The Vendor and the Purchaser are Io be taken lo be presently entitled in equal shares to
any ínterest accrued for the purposes of the ITAA.

The Deposít H untíl maturity
of the inyestm nt of interest
for distribltioo çharges and
expenses mus de,

I
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¡

I
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I
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5,1

5.2

tt

5.4

5.5

5.6

5.7

i
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6 NO BEOUISITIONS

6.1

6.2

6.3

6.4

6.5

6.6

The Purchaser is not entitled to d€liver to lhe Vendor requisitions or inquíries on or to the
Vendor's litle to the Land.

The Vendoi stales that, excepl as disclosed in this Contract each of the folfowíng
statements is accurate at the lime the Vendor ex€cutes thls Contract:

6'2.1 the Vendor has free and ungualified capacily and power to contract and to
complete this Conlract;

6.2.2 lhe Vendor is not under any legal disabillty which affects the Vendor's capacity
to contract and to complete this Contraot; and

The Vendor states that, except as disclosed in thís Conlract, each of the following
slalements will be aceurate at the Date for.Cornpletion:

6.3.1 lhere is no current litigation by any person claiming an estate or inlerest in the
Land;

6.3.2 no order has been made'under Part 11 of lhe property Land Law Act 1974
which would operate as a charge on the Lañd;

6.3'3 there is no order of a Court or othef competent author¡ty affecting the ability of
the Vêndor to cornplete this Contraci;

6-3.4 no nolice has been issued by a compotent author¡ty or proceedings inslituted in
a Gourt pursuant to any stailte whereby the lnterest of the Vendor in the Land' may be rendered liable to forfeiture to the Crown;

6,3.5 the Vendor is not in liquldation;

6,3,6 no action has been taken by or against the Vendor which could lead lo the
winding up of the Vondor;

6.3-T the Vendor is not under official management;

6.3.8 an adminisüator, controller or managing conlroller has not been appointed to lhe .

Vendor or in respect of the whole or any part of the Land,- and

6.3.9 a compromise ot arrangemsnt has not been proposed betweên the Vendor and
its members or credftors nor agreed to by the members or creditors nor
sanctioned by a Court; and

6.3..10 the Vendor is the registered owner of the Land.

lf a statement contained in eíther clause 6.2 or clause 6.3 is not accurale then the
Purchaser may lerminate ihis Contract by nolice in witing to tho Vendor.

lf this contract is terminated under clause 6.4, the Deposit and other moneys paid under
lh¡s Contract must be refunded to the Purohaser by the Deposit Holder. The Purchaser
will have no claim against the Vendor arls¡ng out of such termÍnation.

lf requested by the Purchaser, the Vendor within fourteen (14) days of such request rnust:

6'6.1 produce to the Purchaser all unreglslered documents relating to the Land and
full and proper particulars of those dealings; and

6.6,2 deliver to the Purchaser photocopies of the documents or dealings (if the
dealings are in writing) certified by the Vendor or the Vendor's solicitor as being
rrue coptes.

C:\NrPorldwsllslqBLl32soSl f .DOC
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7 EBRORS AND MISDESCRIPTIONS

I

Any rnistake, error or omission in the description or particulars of the Land (whether material or
immaterial) will not annul the sal€ nor be the subject of a cfaim for compensation by the Purchaser,

SUFVEY AND INSPECTION

The Purchaser must satisfy itself as to the boundar¡es of the Land and for that purpose
lhe Purchaser may conduct an identificafion survey of the Land.

The Vendor gives no warranty and makes no r€presentation that any improvements
purpoñing to þe on the Land are wholly on lhe Land or that buildings or improvements on
adjoining Land do not encroach on the Land. Despile the result of any identification
survoy, this sale is declared to be subject to any encroachments which may exlst and any
encroaçhment (whether of a material or substantial nature or otherwise) wíll not annul lhe
sale. No objection, requisítion or claim for crmpensation may be made by the Purchaser
aboul an encroachment.

9 EXECUTION AND PFODUCTION OF DOCUMENTS

8.1

8.2

Subject 1o compliance by the Purchaser with the Purchqser's obligations under this
Contracl the Vendor must do all acts and execule all documents necessary for lhe
purpose of completing the sale and ensuring lhe Purchaser obtains a good and valid title
to the Land but all documents requíred by clause 4.2 and 4.3 must be prepared by and at
lhe expense of the Purchaser and delivered to the Vendor wlthin a reasonable time prior
to the Date for Completlon.

After execution of lhe lransfer, if requested by the Purchaser and upon payment of the
usual production fee by the Purchaser, the Vendor must cause the transfer together wîth
the declaration referred to in clause 4 to be tendeted to the Office of State Revenue for
stamping.

lf an lnsùument of tÍlle ls required to register a transfer of the Land and the lnstrument of
title relating to the Lafid also relates lo oü¡er Land, the Vendor ís not obllged to deliver it
lo the Purchaser but must enter into reasonable covenanls with the Purchaser for
production of ¡he inslrument of t¡tle,

lf the instrument of title is partially cancelled the Vendor is not obliged to produce a
soparate instrument of title on completlon.

ll either clause 9.3 or clausg 9.4 applies, the Purchaser must bear the cosl of any new
instrument of titl€ relating to the Land.

The Vendor is not oblíged to apply for a Certificale of Title for the Land.

10 INTEBEST ON LATE PAYMENTS

9.1

1

9.2

9.3

9.4

.9.5

9-6

I
I
t

l
!

t

10.1

10.2

11 DIVIDING FENCES

Wilhout derogaling from the slricl etfect of clauses 12 and 23 il any money (íncluding the
Deposit) payable under lhis Contract is not paid when due this money is to bear inleresl
lrom the due dale for paymenl to the date of paymenl, botir incfusive, at lhe rate stated ín
Item O per annum sirnple lnterest which intorest must be.pa¡d with ìhe balance of the
Purchase Price.

A judgment for money will likewise bear lnterest lrom the date of judgmenl to the date of
payment, both incìusive.

't1.1 Despile anylhing in the'Dividing Fences Act 1953to the conlrary, the Vendor is nol bound
to contribute to the consfruction of any dividing fence between the Land and any
adjolning Land owned by the Vendor.

I

i

I

I
0l
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11.2

11.3

11.4

12 PURCHASEB'S DEFAULT

The Vendor states that at the date of this Conlract there are no outslanding notices,
orders or agreernenls with respect to the construclion or repair of a dividing fence
belween the Land and any adjoining Land under lhe Dividing Fences Act 1953 or
otherw¡se.

A notíce, order or agreement about lhe construclion or repalr of a divlding fonce between
the Land and any adjoÍning Land, received, gjven or made atter the date of this Contracl
must be complied with by the Purchaser.

lmmed¡ately upon receipt of a nolíce or order or the making ol an agreement in

accordance with clause .f1.3, the Vendor musl give to the Purchaser a copy of the notlce,
order or agreement.

12.1 ll the Purchaser;

12.1 .1 fails to pay the balance of the Purchase Price as provided in clause 4; or

12.1.2 fails to comp¡y vdth a condftion of thts Contract;

then the Vendor may:

12.1.3 affirm this Contracü or '

12.1.4 term¡nâte this Contract.

12.2 Jf the Vendor affirms this Conlract under clause 3.2, clauss 12.1 or clause 40.8.1, the
Vendor may:

12.2.1 sue the Purchaser for damages for breach or for specÍfic performance and' damages in addilion to or instead of damages for breach; and

12.2.2 recovêr lrom lhe Purchaser as a liquldated debt the Depos¡t or any part of it
whlch the Purchaser has lailed to pay.

lf the Vendor termlnates this Conlracl pursuant to clause 3.2 or clause 12.1, the Vendor
may elecl lo:

12.3.1 declare the Depos¡l (or so much of lt as has been pafd) forfeited and/or sue the
Purchaser for breach; or

12-3.2 declare the Deposit (or so much of it as has been pald) forfeited and/or resell the
Land and lf the resale is completed within two (2) years from the date of
termination any deficîency and any expense arising from lesale will be
recovarable by the Vendor lrom the Purchaser as llquidated damages;

and in either case the Vendcir may.recover from the Purchaser as a liquidated debt the
Deposit or any parl of it which has not been paid by the Purchaser,

The r¡ghts and powers conferred upon the Vendor by this clause 12 are in addit¡on to any
olher right or power which lhe Vendor may have at law or in equity.

13 PART¡CULABS OF ADJUSTABLE ITEMS

12.3

12.4

13.1 Within a reasonable time afler wr¡lten request by the Purchaser prior to the Dale for
Completion, the Vendor must deliver to the Purchaser a wrilten statement of all rates,
taxeS, oulgoings, rents and profits not capabla of discovery by search or inquiry in any
office of public record or pursuant to the provisions of any statute in respect of the Land.

' 13,2 lf the Vendor becomes aware oî any inforrnation al any time after dellvering a slatemenl
the effect of which is or may be to render the statement untrue in a material respect the
Vendor must ímmediately disclose that intormation 1o lhe Purchaser by notice in writing.
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13.3 The Vendor wanants that every such statement will be true at lhe Date for Completion

ADJUSTMENTS

14.1

14.2

14.3

The Vendor must pay or discharge all rates, laxes (lncluding Land Tax) and other
outgoings (except lnsurance premiums on insurances effected by the Purchaser) wíth
respect to the Land up to and lncluding the date of possession.

The Purchaser must pay or, discharge all rates, taxes (including Land Tax) and other
outgoings wilh respect to the Land from the date ol possession.

Except for waler charges based on the quantity of water used all rates, taxþs and
outgoings must be appoÉioned:

-l

14.3.1 in the case of those paid by the Vendor, on the amount actually paid;

14.3-2 in the case of those levied but unpaid, on the amount payable taking into
account any discount for early payment;

14.3.3 in the case of those not levied but the amount can bo ascertained by advice
from tñe relevant raling and taxing aulhority, on the amount advísed by the
re¡evant rating and taxing aulhorily taking ¡nto account any discount lor early
payment; and

14_4

14.3.4 in the case of lhose not levied and not ascertainable from the relovant rating and
taxíng authority and where a separate assessment was issued for lhe Land for
the assessment period immedíately prlor to the date of possessÌon, on the
amount payable in that separate assessrnent taking into account any discount
for early payment,

Any rates in'the nature of v/âter rates and which are not determined by reference to water
usage are to be apportioned in accordance with clause 14.3. Any water charges basod
on the quantíty of water used are to be adJusted as follows,'

14.4.1 the Purchaser, at the'expense of the Purchaser, must read the waler meter
instafled on the Land no more than flve (5) days and no less than three (S) days
pr¡or 10 lhe dat6 of possession, and must inform the Vendor'of ¡he results of the
water mêler read¡ng;

14.4.2 the deemed water usage in lítres for the whole of the cunenl rating period for
waler charges ("the deamed water usage") rnust be calculated as the arnount
which is directly proportionate- to lhe water úsage between the date of
cornmencement'of the curent rat¡ng per¡od for water charges and ihe date of
ihe waler me'ter reading refered lo în clause 14.4.1 (no allowance being made
for seasonal or other factors);

14.4,3 the llkely assessment of water charges for the deemed water usage is to be
calculated by using the rnethod and rates then being used by the Councíl ('the
l¡kely assossment");

'14.4.4 lhe likely assessment is to then be apportioned.

14.5 Land Tax ¡s 10 be apportloned on the basis of the Land Tax paid or payable on the Land
by lhe Vendor.
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14.6

't4.7

I

lf at the date of possession there is not a separate unímproved value of tho Land in efÍect
under the Valuatíon of Land Act 1944, the Land Tax is to be apportioned in accordance
with the formula:

(A x B) where:

C

A. is the Land Fax assessed or assessable on the parcel of which the Land forms
part:

B. is the area of the Land; and

C, is the area of the parcel-

Despite Land Tax may not have been paid for the year current at the date of possession
(or any prlor year) and despile the Office of Stale Revenue specífying, ín writing, to the
Purchaser it would be prudent lo hold a sum ol money until a ñnal clearance issues for
that year;

14,7.1 the Purchaser musl not require payment of Land Tax by the Vendor prior to
complelion;

14-7-2 the Purchaser must nol require any retenlion from the Purchase Price; and

14.7,5 the Purchaser must nol raise or make any objeclion,

but thfs clause 14-7 ls subject to any appòintment of agent made by the OffÍce of Stale
Flevenue.

f 4.8 The Vendor must pay or cause to be paid all assessments for Land Tax with respect to
the Land for the period up to and lncluding the date ol possession. The Vendor musl
lndemnlfy the Purchaser with respect to any failure by the Vendor to pay those' assessments. Land Tax ls to be lreated as paid by the Vendor at the Date for
Complelion,

LIABILITY OF PURCHASER15

The Land ls to be at the rls¡( of lhe Purchaser lrom the date of this Contract. The Vendor whilg
conlinuing in possession must use the Land with roasonable care, but the Vendor is not
responsibla for any damage or deterìoratlon to the Land occuring after the Contrect Date. No
compensalion will be payable for any'damage or deterioration. Despite lhe provisions of this clause
the Vendor may develop the Land as regulred to satisf lts obligations under this Contract.

16 ACCESS

16-1 The Vendor lícenses the Purchaser, its servanls, agents, workmen and consultants
bearing lhe written authority of the Purchaser to enter upon the Land at any time after fie
date of th¡s Conlract for the purpose of conducting any inspection, tests (including soil
têsts, rneasurement surveys or olher inspections) and for all purposes incidental to the
preparation or proseculion of any applicatíon by the Purchaser to the Councif or other
relevant authorily in connection with the Land whether contemplated by this Contract or
not. Those persons enter the Land at the risk of the Purchaser. ln exercising its rlghts
under this Clause, the Purchaser must cause minirnal interference to the Vendor and
must reinstate the Land ¡f the entry or lests cause any damage or dislurbance 10 the Land
or any improvements,

16.2 The Purchaseri

16.2.1 releases the Vendor from, and agreeslhe Vendor is not liable for any; and

16.2.2 indemnifíes the Vendor from and against all:
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claims, losses, damages, cosls and expenses for or in respect ofi

16.2-3 dealh of or any injury to any person; or

16.2.4 any loss or damage to the Land or any palh or road adjoining the Land;

arising lrom or in connoction wilh the Purchaser, its servanB, agents, workmen and
servants entering the Land.

NOTICES

18

17.1 Any valid nolice or o¡der issued prior lo the Date for Completion under âny stalute or by
the Council or Court necessitating the doing of work or expenditure of money on or in
relation to, the Land or any path or road adjoining the Land (other than those lhe specilic
responsibility of the Purchaser under this Conlract) must be complied with by the Vendor
who musl indemnify the Purchaser in respect of il,

17-2 Any valid notice or order whether issued after lhe Date for Completion under any statute
or by lhe Council or Court necessitating the doing of work or expenditure of money on or
in relation to, lhe Land or any path or road adJolning the Land (whelher addressed or
di¡ected to the Vendor or the Purchaser) (other than lhose the specilic responsibility of
the Vendor under thls Contract) must be complÌed with by the Purchaser who must
indemnify the Vendor in respecl of Ìt

LAND ADVERSELY AFFECTED/STATE OF LAND

¡

The exíslíng and proposed water supply, sewerage and drainage, electriclty, telephone
and other ¡nstallations and services (on and in the vicinity of lhe Land) are shown on the
Plan ol Subdivision in Annexure 1.

18.2 The Purchaser:-

18.1

'18.3

18.2.1

18.2.2

182.3

ls purchasing the Land subject to the existing and proposed water supply,
sewerage and dralnage, electricity, lelephone and other installations and
se-rvices (lf any) shown on the Plan of Subdivlsion in Annexure 1; and

must (except as otherwise set out in this Gontract) at its cost construct any other
wateÌ supply, sewerage and drainage, gas, eleclricit¡ telephone and other
installations and serulces required by the Purchaser;

acknowledges only elecüicþ and telephone conduils will be províded lo the
Land and the Purchaser must at its cost arrange for the connection ol eleclricity
and tefephona services to the Land.

The Purchaser must not make any objeclion or make any requisition or clalm for
compensation:

18,3.1 in respecl of thei

nature, locatlon or avallablllty (lf the servlces are provlded in
approximately the locallon shown on the Plan of Subdlvislon); or

non-availabllity (if the servíces are not shown on the Plan of
Subdivisíon);

of any service;

18.3.2 whether or not the Land is subject to or has the benefit oI any rights or
easements ln respecl ol any service or rnains, pîpes or conneclions therefore;

18.3.3 in respect of any defecls ¡n installations and servíces;

(a)

(b)

I
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18-3.4 ìf any underground or surface stormwater drain passes through or over the Land
or should any manhole orvent be on the Land.

ln any of these evenls lhe Purchaser must not terminate this Contract and must not
delay complelion or refuse to compiete or withhold any part of the Purchase Price or
make any claim against the Vendor,

The Purchaser acknowledges and agrees:

18.4.1 lhal the Land is purohased in an "as is vvhere ls' condition subject to all faults
and defects whsther or not they are apparent;

'18.4.2 ly on any representations, warranl¡es or
about the Land made by or on behatf of the
respective employees or agents, other than

1S.4.3 that the Purchaser has not been induced lo enter into thís Contract by any
represontation, warranly or information provided by ihe Vendor, the Veñdor,ó
agent or their respeclive employees or agents, other than as set out in thls
Contracl.

The Purchaser represents and warrants thati

18.5'1 lhe Purchaser'has obtained its own independent professional advlce on the
nature of the Land and Íts permítted uses and the purchaser's rights and
obligations under this Contract (including, but not limited to the matters refened
to in clause 18.5.0); and

18.5.2 the Purchaser has relied éntirely on its own independent investlgatlons and
enqulries about the Land in entering into this Contract.

18.5.3 the Purchaser has, prior to the dale of this Contract, carried out extenslve and
comprehensive inveslígations in relatlon to the Lând and has satisfied itself in
relation to_lhe following rnatters:

(a) the viability, profitability, condítion, state ol repair or suitabÍlity of the
Land for any use or purpose;

(b) ths terrns of any planning approvats relating to the Land;

(c) the stale of repair of any improvements comprising the Land;

(d) whelher any improvements erected on the Land oomply wlth the terms
of any acl, ordinance or rogulalion or requirement ol àny Aulhority;

(e) access to the Land;

whether the Land is affected by a proposal of an Authority for the
realignment, widening, resiting or altering of the level or direction of
any road abutting the Land;

whether lhero is current in respect of the whole or part of the Land, a
notice to lrêat or a notiie of intenlion to resume issued by an
Authority;

services to and passing through, over or under the Land;

the lawfulness of the existing use of the Land and the potential for its
luture development;

(Ð

(s)

(h)

(i)
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whether the Land, of any part thereof ls or has been contâminated or
complies whh or will at completion cornply wíth all laws concerning or
relating to the environrnent, and

the ex¡stence or otherwise of necessary consenls, approvals and
licences from Authorities relating to the Land, including compliance
with any such approvafs or licences.

'18.6 Except as otherwíse specifically provided in this Contract:

18.6-1 lhe Vendor gÍves no warranty whalsoever in relation to the matters referred to in
this clause; and

18.6.2 lhe Purchaser will nol be entitled lo Object because of any of the matters
referr€d 1o in this clause.

18.7 Without límitation lo the loregoing lhe Purchaser acknowledges no represenlation or
warranty is made or given by the Vendor (or anyone on the Vendor's behalf) as to the

. curenl state .of the Land (including the presence or ofienryise oÍ any hazardous
substance, wasle, contaminated soil or other contaminated matter - wíthin the meanlng of
lhç Environmental Protection'Ac( 1994) or any past use of lhe Land.

NO WAFBANTY ON FRESENT USE19

t
I

;l

No waranly is lmplied that the use of the Land as described in ltem H is permlssible under any
town planning schême and no compensation is payable if the parlicufars staÌed in ltem H are nol
correcl, No warranty ls given about lhe purposes for which the Land may be Used.

cosrs20

fhe parties must pay their own costs of and incidental to the sale and purchase but all duty on thls
Contract and any duty in respect of the conveyance by the Vendor to lhe Purchaser must be paid
by the Purchaser and lf not paid by the Furchaser may be paid by the Vendor and recovered from
the Purchaser as a liquidated debt

21 MEHGEB

Desplte completion and despite the registralíon of the transfer ín favour of the Purchaser any
general or spoclal condilion (or any part or parts thereof) to which effect Ìs not given by completion
or registration and which is capable of taking elfect at or after completion or registration remalns ln
full force and effect.

22 TIME AND PLACE FOR COMPLETION

22-1

22.2

Gompletion must be effected at the time and place as agreed by the parties. The tjme lor
cornpletion must be belween lhe hours of 9,00am and 5.00pm on the Date for
Compfetion. Despite any agreernent by lhe paiies as ¡o a specÍfíc time for completion
the provisions of clause 23 do not apply in respect of that time. ln the absenco of
agreement as to place, completÍon must be effected at the office of the sofioitor for the
Vendor in Brisbane or at the oflice of lhe Vendor's mortgagee.

11 the Dete for Completíon falls on a Salurday, a Sunday or a public holiday ln Brisbane
then unless ltom P expressly designales the date a Saturday or Sunday or by the name
of the public holiday, completion is to be eff ected:

22.2.1 on another day agreed by the parties; or

22.2.2 in default of agreement on lhe Business Day next following the Date for
Completion.
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23 TIME OFTHE ESSENCE

Except as otherwlse provided in this contract time is of the essence of the Gonlract.

24 NOTICES, GOMM UNICATIONS, AUTHOR¡TY , DIFECTIONS, ETC-

24.1

24.2

24.3

24-4

24.5

24.6

24.7

24.8

Any document and any not¡cê ¡n wr¡tÌng or other wr¡tten communlcation required or
desired to be given by one party lo the other may be:

24.1.1 gfven by the solicitor lor that party;

24.1 .2 given lo the other party's solicitor;

24.1-A signed by the solícitor for that party.

Any document, notice or other communicalion is to be laken to have been given by one
party to the other if:

24.2.1 delivered to the oiher parly or the other party's solic'ltor personally;

24.2.2 left for the other party at that party's address for notices;

24.2.3 posted to the othe¡ party by pre-pald mail in an envelope addressed to that party
at lhal party's address for notices;

24-2.4 left fcjr the other paiy's solicitor at lhe usual or last known place of business of
that solÌcitor;

24,2,5 posted to the other party's sollcltor by pre-paid mail in an onve¡ope addressed to
that solicitor at the usual or lasl known place of buslness of ¡hat solicÌtor.

For the purposos of this clause 24, aparty's address for notìces in the case of the Vendor
is the address specified ln ltem D and ln the câse of the Purchaser the address speci1od
ln ltem E.

Any document, notlce or olher communication senl by post is to be taken to have been
given at the time when by the ordinary course of post it woufd have been delivered.

recelved without error.

lf a document or a copy of a documenl or a nolice in ,wrlting or olher written
communication is given after 5.00 pm on any Business Day and before 9.00am on the
next following Business Day by a palry or a parly's solicitor and its receipt Is not
acknowledged by the other party or that party's solicitor during that period, it is to be
taken to have been gíven at 9.00am on that next followíng Businéss Day.

As between the parties, a documenl or a copy of a document and a notice in writing or
other written cornmunication given by a party's solicitors given with the authority of Ihat
party.

Any m.oney payable by tho Purchaser or the Deposit Holder to the Vendor must be paid
to the Vendor or as the Vendor's solicitors direct in writíng.
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25 FINANCE

26

This Contract ls nol subiecf to the Purchaser obtaining fìnance.

FOFEIGN INTEBESTS

The Purchaser wanants that-

26.1 the Purchaser is not a'Toreign person" within the meaning of Section 2lA of the Foreign
AcquísÍtíons & Takeover Acl 1975 as the meaning of that expressíon is intended by the
operalÍon of Sectíon 4(6) of hat Act; ahd

26.2 the Purchaser ls not e 'þerson to whorn this section applies'' withÌn the meaning ol that
expression in Section 264 of the Foreign Acquisltlons and Takeovers Acl 1975 as thal
section is affected by Section 5A oJ that Act.

APPORTIONMENT OF PURCHASE PHICE27

28

The purchase price is lo be apporlioned vuholly to Land.

CONFIDENTIALTTY AND PUBLIC ANNOUNCEMENTS

The Purchasor agrees that the matters set out in this Gonlract including the commelcíal
terms of this Contract, and the arrangemenls between lhe Purchaser and the Vendor and
any informaìion relaling lo the negotiatíons relatlng to this Contract (Gonñdential
lnformation) are strictly confidential.

The Purchaser must not disclose that ¡t has enlered ¡nto this Contract or the contents of
terms of th¡s Contrâct or any Confidenüal lnÍormation to any third party without the prior
written consent of the Vendor, other than:

28.2.'l to the Purchaser's audÌtors, logal advisors, accountanb, consultants, financlal
advisors, linanciers and financlers' legal advlsors, and lhen only to the extent
necessary a.nd on lhe condttion lhat person is obliged to keep lhe Gonfldentlal
lnformation conf idential; or

28.2.2 as may be required by any applicable law or the rules or requírements of a
regulatory body (including a stock exchange)-

The Purchaser rnust use ils besl endeavours and must ensure that any pelson over
whom it has conlrol, use thoir besl endeavours to prevent the unauthorised access to,
use or disclosure of the Confidentíal lnformation.

The Purchaser r.nay not make any public announcement or press release relating to the
negotiatlons of the partíes or the exislence or subjeot matter of this Gonfact without the
priol wrltten consenl of lhe Vendor, such consent not to be unr€asonably wilhheld or
delaye.d.

29 NO NOMINEE, AGENCY OR THANSFER BY DIBECTION

28.1

28.2

28.3

28.4

ì
I

)

i

29.1

29.2

29,3

30 WHOLE AGHEEMENÎ

This Contract or any part of it is noi to be assigned by the Purchaser.

The Purchaser may nol require or direct a transfer of the Land in favour of any person
(including but not limited io the Purchaser's transferee, assignee or nominee).

The Purchaser declares that it is purchasing Ìhe Land on its own behalf as Principal and
not as an agent for a third party.

This Contract constítutes the whole of lhe agreement and undorsta¡ding between lhe Vendor and
the Purchaser about the Land. The Purchaser acknowledges it has made lts own inquiries and has
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not relíed upon any representation by the Vendor, the Vendor's soljcitor or the Vendor's agent or
any servanl or agent of the Vendor or any other person inducing the Purchaser 1o enter into thjs
Contracl other tha¡ as expressly sel out in this Conlract. Flepresentalions, warranties and
agreements not expressly conlained in this Contract are nol binding upon any party as conditions,
warranlies or olherwÍse,

31 COND¡TIONSPBECEDENTTOCOMPLETION

31.'l Gompletion of this Conlract is subject to and conditional upon:-

31.1.1 the Registrar within the meaning of lhe Land Sales Act 1984 granling lo lhe
Vendor an exemplion lrom compliance with Seclions 8, 9, 10 and '104 of that
Act by that day which is three (3) months after the Conlract Date;

31 , l.2 the approval by the Council of an amendment to the Sector Plan to enable 100
dwelling unhs/ha on terms acceptable 1o the Vendor by that day which is six (6)
months after lhe Contract Date;

31.1.3 the Purchaser obtainíng a development permit from the Council for a malerial
change of use to pêrmft the use of the Land for apartmenls (maximum 100
dwelling units/ha) and shop < 300m2 GFA on lerms which are satlsfactory to
the Purchaser actíng reasonably wilhin four (4) months alter lhe lodgement of
the applicalion in accordance with clause 36.2;

31.1.4 the registration ln the Department of Environment and Resource Management of
lhe PIan of Subdivision by 30 June 201 1.

lf the conditions precedent are.not satisfied by the dates stated e¡ther party may
terminale th¡s Contracl by notice in writing to the othêr and in that event, this Conlract will
be at an end and the deposit money must be refunded to the Purchaser and neifher party
will have any further claim against the other-

31.3 'The notice referred lo in clause 31.2 may only be given by a party who is not at lhe tíme
of the giving of that notice in default under thís Contract. lf a notice is given by a party in
default, that notice will be null, void and of no etfect.

31.4 lf completion of this Conlract is effected despite that one or more of the conditions
precedenl have not been satisfied, the Vendor and the Purchaser are to be taken to have
waived lheir respective rights of and incidentaf to the unsatisfíed conditions precedenl
unless lhere is a separate Contract in writing to the conùary compleled and executed by
the partíes prior to completion.

32 LAND SALES ACT

'I

I

.t 31.2

'!

I
I

t
!
¡

ln order to give effect to clause 31.1.1 the Vendor rnust at its cost within thirty (30) days
after the Contract Date apply to the Registrar within the meaning oÍ lhe Land Sales Act
1984Íor exemption of this Contract from compliance with Sections 8, 9, 10 and 104 of
the Act pursuant to Section 19 ol it.

The Vendor and the Purchaser must provide all information that is required by the
Registrar when requested.

33 APPBOVALOFAMENDMENTTOSECTOR PLAN

32.1

32,2

33.1 The Vendor must lodge the application lo amend the Sector Plan to enable 100 dwelling
uníts/ha with Council for approval and resolve the requiremenl for open space in respecl
of the development of the Land wilh Council.

33.2 The Purchaser acknowledges the Sector Plan is the code of development for the Land
and that applications for development approvat must be made by it and approved by -

Council before use and development of the Land for "aparlrnents (maximum 100 dwelling
unítsiha)" may lawlully commence.
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U DRAWINGS

34.1

34.2

u.3

The Purchaser must before lodging a development application in respecl of the Land or

obtaining the Vendor's consenl in accordance with clauseS 36 Or 37 and in any event
vlithin lwenty one (21) days ol the Contract Datê del¡ver to the Vendor (for its approval)

archileclural site plans, elevations, cross sections, exlernal finishes schedule, proposed

finished levels and landscaping plan for lho Purchaser's proposed developrnent of the
Land,

Wílhin fourteen (14) days of receiving the documenls referred to ín clause 34.1, lhe
Vendor must notily lhe Purchaser whether or not it approves the documenls (w¡th or
wíthout condit¡ons).

The Purchaser acknowledges lhe drawings for its proposed development of the Land

must address the Vendor's design intent for the Land'which ls as lollows:-

'Development of this lot is to ínclude a high qualily building that reflects
the character of the North Lakes Town Centre. The developmênt must
achieve the planning and development intent for the Town Centre Frame
land use element as outlined ín the Mango Hill lnlrastructure
Development Control Plan. '

Thê development musl address streél frontages.

These requirements will be detailed during the formulation of lhe
necessary planning documents which require consideration and approval
by the Council. The requirements and the design will include, but are not
límited to:

¡ Vertical and horizontal articulation;

. Ay¡ningsl

. Depth;

. Shade;

. Slreetscape appeal;

. Quality and mature landscaplng;

' Signage; and

. Appropr¡ate materials ând colours."

35 RECONFIGURATION

35.1

35'.2

35.3

The Vendor mu$ at iß cost irnmediately after the approval of the Sector Plan apply lo lhe
Council for a development permit for the reconfiguration in accordance wllh lhe Plan of
Subdivision and following approval on conditions acceptable to the Vsndor apply as soon

as reasonably possible for development approVal for operalional works to give effect to
the teconf iguration approval.

The Vendor must al ¡ts cost satisfy all condltíons of Council's approval of the Plan of
Subdivisíon other than those which apply to the use of the Land for "apartments
(maximum 100 dwelling unitsiha)" or referred 1o in clâuse 35.3 which must be satisfied by
the Purchaser at its cost.

For the avoidance of doubt the Vendor must at its cost construct roads and provide

servioes to the bgundary pf lhC Land as shogt oq th_e Plq{t gf Subdivjsíon. -fhe 
le¡dor

must also salisfy Council roquirements for park provision (from land oulside fhe boundary

of the Land), park enhancem.ent works and contributions to park equipment. The
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Purchaser rnust on the Date the Ven
(based on the rates current elion) of
credils used by the Vendor f nd sewe
charge based on the EP/ET The co
s€werage, electricity, gas, draínage, lelecommunications and other seruices within lhe
Land are to be borne by the Purchaser. These costs are in addítion to the Purchase
Price.

36 APPHOVAL OF APPLICATION FOB MATEBIAL CHANGE OF USE

36.1

36.2

36.3

36.4

36.5

36.4.2

36.4.3

36.4.4

The Purchaser must within three (3) months of receÍving written notice from the Vendor of
the approval of the amendment lo the Sector Plan make application to lhe Gouncil for a
devolopment permil for a malerial change of use lo permit the use of the Land for
apartmen op ich applícationcomplies all to ensure ihe
applicatio th to lodge the
applícatio .3 fied.

The Purchaser musti

36,3.1 diligently pursuo tha applicatlon;

36.3.2 provide a response (withln a maximum period of thirty (80) days) lo any
information request for lhe applicalion-

The Purchaser must not:-

36.4.1 once the appli,eatio¡ has been lodged change or withdraw the applícation or any
part of the appllcatlon;

allow the application to lapse;

agree to extend or take any actíon to stop or suspend any time period under
IDAS or elsewhere under SPA in respect of the applical¡on;

rnake representations to the assessmenl manager about a matter stated in any
decisíon notíce ln respect of the application;

36.4.5 file an appeal in the court in respect of the application or an approval;

wÍthout the prior written consent ot the Vendor whích shall not be unreasonably withheld,

lf this Contract is terminated (forwhatever reason):-

36,5.1 the Vendori

(a) will be entítled to the benefit of the application and the purchaser
assigns the application io tho Vendor and appoints the Vendor as its
agent and attorney lor lhe purpose of finalising the application; and

(b) may take whatever action it u¡ishes in relatÍon to the application and
any approval (includlng cancellation of the approval) and the
Purchaser consents to this act¡on;

36.5.2 and at the date of terrnínation the Purchaser is a party 1o proceedings (including
but not limited to an appeal in the Planning and Environment court) involving
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the application
Vendor):-

o( any approval, the Purchaser must (ii requested by the

provide the Vendor with all asslstance requlred by lhe Vendor lo have
the Vendor substituted for the Purchaser as a party 1o lhe
proceedings; or

(b) wíthdraw lrom (or discontinue) the proceedings,

The Purchaseri

36.5.3 must prov¡de any assistance required by the Vendor in satisfying lhis clause;
and

36,5,4 warrants thät il holds all rights necessary to enter into this clause and lhe
Purchaser indemnifies and must keep indemnified the Vendor for any loss
whalsoever which lhe Vendor may suffer as a result of the Purchasor breaching
this warranty.

The Purchaser acknowfedges that the dçvelopment permit for a material change of use ít

obtains from lhe Gouncil musl be consistent with the relevant Council Codes and agroes
lhal any condftion lmposed by the Council whlch is consbtänt wl¡h lhe relevant Council
Godes will be deemed to be satisfactory to the Purchaser.

The Purchaser must not (without lhe VendoCs prior written consent) change lhe desígn
approved by the Vendor under this clause-

37 APPFOVALOF BUILDING WORKS

(a)

36.6

36.7

37.1

37.2

37.3

37.4

37.5

37.6

The Purchaser must obtain the written approval of lhe Vendor (which can be given with or
without conditions) prior to commencing any Buildíng Works.

Prior to commencing any Building Works and prior to making an applicalion to the
Council or other reiovant authority (including a private certifier) for approval for such
Buifding Works, tho Purohaser must flrst submit to the Vendor plans- and specfflcalions of
the proposed Building Works and such olher informatíon as may be required by the
Vendor to enable it to consíder giving its approval.

The Purchaser must nol submit any plans of Building Works to the Council or other
relevant authority (including a privale certifior) for íts approval prlor to obtainlng the
approval of lhe Vendor.

The Purchaser must after recelpt of lhe Vendo/s written approval of the Building Works,
and before commencíng construction of lhe Building Works obtain at ils own expense all
necessary approvals and clearances from the Council (or a prîvate certifier) and all other
relevant aulhorities lor the Buílding Works.

No approval granted by the Vendor wilf constilule any agreement or representation as lq
the adequacy, suitability or fitness of any plans of Bullding Works or to the siting of the
Building Works or'tT¡at lhe relevant Statê_or Local Government or other cornpetent
aulhority (including a private certiiier) will grant ils approval, and lhe Purchaser
acknowledges the Purchaser will not pface any reliance on such approval.

The Vendor will not act unreasonably or capríciousfy in refusing any application'or
lmposing terms and conditions under this clause. The refusaf of any application or the
imposition of terms and condilions will not be unreasonable nor capricious it a registered
architect certifies the proposed Building Works do nol conform with lhe buíldíng conlrols
ln the Sector Plan or the Drawings, or they are undesirable by reason of the effect they
would or might have upon the appearance, health or amenity of the neighbourhood or
any part of it. The registered architect is 1o be appointed by agreement bely¡een lhe
Vendor and the Purchaser but failing agreement will be a registered architect appoínted
by the President for the fime being of The Royal Australian lnstitute of Architects
(Oueensland Ghapter).
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The Purchaser must not construcl or undertake any Building Works other than Building

Works approved ,rom time to time by the Vendor pursuant to this clause.

All Building Works must be carried oul strictly in accordance with the Vendor's approval

under this clauso.

This clause ceases 1o have effect when the last buildíng comprising lhe Purchaser's

developrnent of the Land is constructed.

38 CONSENT TO DEVELOPMEI{T APPLICATION

39

The Vendor must when requested by the Purchaser consent to a devetopment application to

authorise a material change oT use, operational works or building works for the Land provided the

applications are in accordance with clause 36.1, the Sector Plan, Council's local laws and policies

and the Drawings and in the case of:-

38.1 a development application 1o aulhorise a material change of use lhe Purchaser has

complied with clause 36; and

38.2 Building Works lhe Purchaser has complled wilh clause 37.

DEVELOPMENT BY PUHCHASEH

The Purchaser must:-

39.1 develop and use the Land for aparlments (maximum 100 dwelling units/ha) for a period of

fifleerr (15) years from the Date for Gompletlon; and

Bg.2 not develop the Land or permil the Land lo be used for a school or private hospital.

40 RIGHT OF FIBST BEFUSAL

40.1 The covenant in thís clause shall continue untlli

40.1.1 the last Building Works (approved by Iho Vendor) comprising lhe-Purchassl's
developmenl on ihe Land have been compleled; or

4O-1.2 thetime provided in clause 48.2.2has elapsed;

whichever is the sooner.

4O.Z During such perlod, the Purchaser musl nol sell, lransfer or dispose (or agree to sell,

tansfãr or diipose) of the Land (or any part of the Land) without first offering to sell it to

the Vendor for the Buy Back Price by delívering 1o lt a contract (in duplicate) ìn the form

then usually used for the conveyance of commerçial land in Queensland providing:-

for compìetíon withín thirty (30) days but providing for no deposit and not subject

to finance; and

an obligation for the Purchaser to pay (at settlernont) all costs of and incidental

to the preparalion, stamping and registralion of the contracl and the transfer of

the Land including but not lirnited to all duty and registration fees and the

Vendor's legal fees (on a solicitor and own client basis);

40-2.1

40.2.2

40.3

signed by the Purchaser ("the Offef').

The Offer shall remain open for acceptance by the Vendor for a period of twenty-eight
(28) days aiter and not including the date of receipt by the Vendor of tþe conlract referred

to in lhe preceding subclause.

40.4 The Vendor may accept the Olfer by executing the contract and retutning one copy 10 the

Purchaser.
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40.6

40.7

40.8

20

lf lhe Vendor does not accept the Olfer wilhin lhe tíme provided, th'o Purchaser may

subject always to clause 50, during the six (6) months tollowing the dale of lapse of the

Offér, sell the Land 10 any persons on such terms and condilions as the Purchaser thinks

f¡r.

ll a period of six (6) months has elapsed since the date on which the Purchase¡'s lasl

Offei to the Vendor lapsed, and the Purchaser again wishes to sell the Land, then the
purchaser must first offer it again to the Vendor, and the provisions of the preceding

subclauses of this clause shall apply.

This clause does not apply in the case of a transfer of the Land to lhè person entitled on

lhe dealh of the Purchaser (if lhe Purchaser is a natural person). -

lf prior to cornplelion, lhe Purchaser agrees to sell, transfar or dispose of the Land in

coniravention of clause 40, then the Purchaser will be in substanlial breaoh of this

Contracl and the Vendor maY:-

40,8,1 affirm this Conlrac¡ and exerc¡se the righls expressed in clause 12-2; or

40.8.2 termlnats thls contract and exerCise the rights expressed in clause 12.3.

4I DEVELOPMENT POPULATION

41,1

41.?

41.3

The Purchaser acknowledges that the lnfrastructure Agreemenl (between the prlncipal

developer and the Council) requires the Sector Plan to estimate the number.of equivalent

tenemånts (ET) for water and equivalent population (EP) for sewerage for which provision

is to be maàe ín ihe sector and requires the allocalion of nùmbers of ET and EP to each

The Vendor has allocated (or will affocate)i

41 .2.1 35 ET and 168 EP to the Land; and

41.2.2 sufficiêil ET ând EP to lhe Land to enable development of a shop < 300m2 GFA

on lhe Land,

The Purchaser undertakes nol 10 develoP or
a demand for services in excess of lhose ET

Land for a purpose which gsnerales
allocated to the Land bythe Vendor.

use the
and EP

42 FINAL BOUNDARIES

42.1

42.2 lf:

The Vendor and Purchasor each acknowledge lhat the linear dimensions, surface

contours and llfl levets of the Land as shown on the Plan of Subdivision in Annexure 1

fiayvary.

42_2.1 the variation Ín the linear dimensions reduces of incfeases lhe area of the Land

by more lhan ?/ofrom the area shown in ltem H of lhe llems Schedule; or

42.2.2 the variation ìn the surface conlours or lill levels is more than 1m'

the Purchaser may terminate this Contract in which case the Deposit will be refunded in

full, however if i

4Z.Z.g the vaiiat¡on in the linear dimensions reduces or inoreases fhe area ol the Land

by ?/o or lesslrom lhe area shown ín ltem H ol the ltems Schedule; or

42.2.4 the variation in the surface contours or fill levels is 1m or less,
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lhe Purchaser must not raise objection to, claim compensation for, or refuse to settle

PURC}IASE PBICE

43.1

43.2

44 ADVEBTISING SIGNS

The parties acknowledge that the area ol the Land as shown in lhe Plan of Subdivision is
an approxirnation only. The Land will be surveyed and the final area of the Land advised
when a Plan of Subdivision in registrable form creating the Land is prepared and
registered.

The Purchase Price payable by the Purchaser will be calculated as follows;

Purchase'Price= ff x $340.00

where A equals the area of the Land in m2 shown on the Plan of Subdivisíon creating lhe
Land registered with the Department ol Environmenl and Resource Management.

M.1

44.2

45 GOODS & SERVICES TAX

The Purchaser agrees not to erect signs or adverlísing devices on the Land or on any
buildings constructed on the Land without first obtaining the consent in writing of the
Vendor which consent must not be unreasonably withheld if the sign and advertising
device cornplies w¡lh the provisions of the Sector Plan and the Drawings.

The Pu¡chaser must only erect signs or advertisîng devices on the Land stictly in
âccordance wÍth an approval by the Vendor pursuant to this clause.

45.1 ln this clause 45:

45,1 .2 GST Law has lhe meaning given 1o that expression in the A New Tax System
(Goods and Services Tax) Act 1999; and

45.1.3 GST Act means A New Tax System (Goods and Services Tax) Act'1999.

45.2 Unless otherwÌse expressly staled, all prices or other surns payable or consideration lo
be provided under this Contract are exclusive of GST.

45.3 11 GST is payable by a supplier or by the represenlative member for a GST group of
whích the supplíer is a mernber, on any supply made under or in conneclion with this
Conlract, the recipient will pay lo the supplier an amount equal to lhe GST payable on
lho supply.

45.4 Subject to clause 45.5, the recipient will pay the amount referred to in clause 45.3 ín
addition to and at lhe same time and in lhe same manner that lhe consideration for lhe
suppl¡ or the first part of lhe consideration for the supply as appropriate, is to be
provided under thls Contract.

45,5 The parties agree thal to lhe extent permitted by law, the Land wíll be supplied by the
Seller under the margin scheme as set out ln Division 75 of the GST Act,

45.6 Except where the rnargin scheme applíes, if any part of the consideralion to be provided
by lhe recipient under this Conlract ís consideratlon for a taxable supply, the supplier
must delivsr a tax invoice or an adjustment note lo the.recipient before the supplier is
entitted to paymenl of an amount under clause 45.3. The recipient can withhold payment
of the amount until the supplier provídes a tax involce or an adJustment note, as
appropriate.

45.'l .l words and expressions whlch are not defined in this Gontracl but which have a
defined meanlng ¡n GST Law have lhe same rneaning as in the GST Law;
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lf an adjustment event arises in respect of a taxable supply made by a supplier under or
in connectíon with thís Conlract, the amount payable by-the recípienl under clause 45.3
will be recaiculated to reflect the adjuslment event and a payrnent will be made by the
recìpient 1o lhe supplier or by the supplier to the recipienl as the case requires,

Where a parly ¡s required under th¡s Contraot to pay or reimburse an expense or
outgoing of another parly, the âmount to be paÍd or reirnbursed by the first pafly will be
the sum of:

45.8.1 lhe amount of lhe expense or outgoing less any input lax credits in respect of
the oxpense or outgoing to which the other pany, or to which lhe represenlatÌve
member for a GST group of which the other party is a member, is enlitled; and

45.8.2 if the payment or reimbursement is subject to GST, an amount equal ro that
GST.

45.9 Thls cfause 45 will not morgo on lhe completion ol this Contract.

46 EASEMENT(S)

45.7

45,8

47

tf:

46.1 the Vendor is required by Çouncil or other relevant authorlty to grant an easement over
the Land as a condilion ol approval of the Plan of Subdivisíon;

46.2 as a result of the grant of the easement, the area of the Land capable of development ls
materially reduced,

the Purchaser rnay terminate this Contract ín which case the Deposit wìll be relunded fn full.

GUARANTEE AND INDEMNITY

Unless a guarantee and lndemnîty in tho form set out in Annexure 2 has been executed by all of
the dirêcrtors of tha Purchaser and delivered to the Vendor's solicitors by the Contract Date lhe
Vendor may at any time after thal date until completion terminate thís Contract by nolice to the
Purchaser and in that event any rnonies paîd are to be paid lo lhe Vendor.

IU¡ CONSTRUGT¡ON OF IMPROVEMENTS

48.1 The Purchaser acknowledges lhat:-

48.1.1 North Lakes ís to be developed as a masler planned community which will when
doveloped be a well balanced urban community providing an appropriate mix ol
devefopment to service all the needs of the community, Thls objecttvo will be
achieved by the Vendor identiflng the various uses needed for the community
and then when planning and market conditions are appropriate selllng land to
be developed forlhe provision of those uses.

48j.2 The Vendor is concerned lo see that the development it has determined is
appropriate to fulfil those needs, is provided in an orderly, logical well planned
manner so thal over lime each of the needs are satisfied.

48.1.3 It is important to the Vendor for reasons ol planning and expectations created in
thlrd parties that land once identilÍed for a purpose and sold for development is
actualfy developed for that purpose according lo an agreed tírneframe and lhat
land is not left undeveloped.

On the basis of the matters set out in clause 48-1 the Purchaser agrees to develop the
Land for the purposes of apartmenls (maximum 100 dwelling units/ha) and shop < 300m2
GFA and accordingly must:

4&.2
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48.2.1 substantíally commence construction wilhin lwefve (1 2) months of the Date for
Completion; and

48.2.2 proceed to complele constructíon and complete lhe Landscaping Works within
thirty (30) months from lhe ærnmencement of construction and after
commencement of construction not allow a period of more than three (3)
montis to elapse without subslantial construction being carried out,

48.3 ff:-

48.4

48.3.1 the construction refened to in clause 48.2.1 is not commenced wÍthin the time
provided in that clause; or

48.3.2 the conslruction ¡s not completed in the time provided in clause 48.2.2ior

48.3.3 after commencement of construction a period of more than three (3) months
elapses withoul substanlial conslruction beíng canied out;

the Purchaser will be in defauft.

lf fhe Purchaser is in default under this clause then in addilion to the remedies the Vendor
has under clause 12 or clause 58 the Vendor may al its option exercise any or all of its
rights, powers and remedies under this Contract or under statute or cornmon law and the
Vendor may (whhout prejudÍce to any olher ríghts or entitlemenls lt may have pursuant lo
this Contract or under statute or common law):-

48.4.1 enter upon lhe Land and take over the completion of the Building Works in such
manner as lhe Vendor may lhink fit efther adhering to or varying in any manner
the original desþn and io call for and accept anytender or tenders or to use any
maierials on or ¡ntended for the Building Works and employ any archltect,
builder or other person;

48.4-2 use any plans, specifications or drawings which have been prepared by or for
the Purchaser for the construction of the Bu¡ldíng Works without expense to lhe
Vendor and without being liable to or to indemnify the Purchaser for conversion
or breach of copyright and the Purchaser índemnilies the Vendor from and
against all damages, costs and expenses which may be sustained or suffered
by the Vendor or any person in respect of the Vendor's and/or its servants,
agenls, employees and contractors use of lhe plans, specifications and
drawfngs;

48.4.3

48-4.4

48.4.5

48.+.6

despito any olher provision of this Contract, sell the Land (as agent for the
Purchaser) and any improvements on the Land, including tho Buildíng Works
whelher complete or incomplete, and upon such terms as tho Vendor may in its
absolute discrelion determine and the Purchaser shall nol make any claim or
objection ln respect of such sale;

require the Purchaser, at the Purchaseis cost, to pull down and remove from
the Land any Build¡ng Works thal are pafüally completed failing which, the
Vendor may al the Purchaser's expense, pull down and rernove the Building
Works and self all materials and equípment after such demolition and pay to lhe
Purchaser the proceeds of such sale less lhe cosls incurred by the Vendor;

roquire the Purchaser to ássign or noúate ln favour of the Vendor free of charge
and on terms and conditlons acceptable to the Vencjor, all right, title and interest
of the Purchaser under or in connection with subcontracts, supply contracts or
any other agreements entered Into ln respect of the carrying out of the Building
V/orks (in which case the Purchaser shall do all acts and things necessary to
give effect to such assignment or novation); and/or

without payment of any compensation take possession of and use any
temporary work, plani and equipment, unfixed maler¡als or olher things on or in
the vicinity of tho Land required by the Vendor in conneclíon wlth the complelion
oÍ the Building Works.
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49 LICENCE TO USE AND SUB.LICENCE COPYRIGHT IN BUILDÍNG WORKS

49'1 ln consideration of the Vendor agreeing to sell the Land to the Purchaser lhe Purchaser:-

49.1.1 grânts to the Vendor an irrevocable, non exclusive, royalty free licence to use
the copyright in any and all pfans, specifications, drawíngs, engineering
lnformation and other informat¡on in relalion to the Building Works the
Purchaser builds on the Land ("Copyrlght Works"); and

50

49,1.2 agrees to grant lo tùe Vendor an írreúocable, non exclusive, royatty free licence
to use the copyright in any Copyright Works brought into existence in the luture,

frorn the Contract Date until the Vendor completes, markets and sells any Building Works
under clause Oandlor clause 58-

49.2 The Purchaser grants to lhe vendor the right to sub-licence any licence to use the
copyright granted to lhe Vendor under this clause.

49.3 The Vendor musl not exercise the righls granted to it under lhls clause 49 unless and
until the Purchaser is in default.

49-4 The Purchaser warrants that il holds all rights in the Copyright Works necessary to
licence the Copyrighl Works to the Vendor ln accordance wiú th¡s Conlract and'the
licence of the Copyrþht Works to the Vendor in accordance wÌth this Contrast'does not
(and wílf not at any time) ínfringe any ríghts of any third party and lhe reproductíon,
adaptalion or other use of any or all of the CopyrÍght Works by the Vendor does not (and
will not at any time) infringe any rights of any thkd pafi.

DEED FROIT DISPONEE

ln addition to any other provision of thís Contracl, lhe Purchaser may not dispose of lts
inlerest in lhe Land:

50.1.1 before the Date for Completion, withoul the prior written consent of the Vendor,
whích may be given or refused in the absolute discrolion oI the Vendor;

50.1.2 atter the Date for Completíon withoul compllng with special condftion 50.2.

The Purchaser musl se of the Land (or any parl of the Land)
unless the subseque nters into a deed (to be prepared by the
Vendor's solíoitors at the Vendor agreeing to Èe ÉounO Uy the
terms of this conlra as the Purclias"t, ïlth such lncldäntal
changes as may be reasonably required. Thal deed must include a covsnant that lf the
subsequent purchaser or disponee sells or otherwise disposes of lhe Land (or any part of
the Land) the subsequent purchaser or disponee oblains a deed in similar terms including
this term.

51 DEVELOPMENT OF OTHER LAND

50.1

50.2

The Purchaser acknowledges lhati

51.1 the principal developer has various intentions for the future development of the land the
subject of the DCP, including the land adjoining or surrounding the Land;

51.2 lhose inlentions will vary from time to t¡me depending on consents of the Council, market
forces and economic conditions, availability of purchasers and devefopers of the land,
and any other malters which the principal developer consíders are relevant in its absolute
dlscretlon;

5't.3 in particular, the tirning of particular development on land subject to the DCP, including
land adjoining or surrounding the Land, røill vary lrom time to time;
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51.4 any statements, representations or other information made or provided by the principal
developer, the Vendor, or by any other party in relation to the proposed fulure
development of the land subject to the DCP, and in particular the fand adjoining or
surrounding the Land, are staternents of intention only, and are not promises or
represenlations that particular land will be developed at a particular lime, or lor a
particular use, or will be developed at all;

51.5 any statements, represenlations or other information in the DCP, the Structure Plan, the
Sector Plan and any Precinct Plan are statements of intention only, and not promises or
representations lhat particular land will be developed at a parlicular time, or for particular
uses, or will be developed at all;

51.6 the Purchaser has nol relied on any statements, reprosenlalions or olher information
made or provided by the principal developer, the Vandor, or by any other party in relation
to the proposed future development of the land the subiect of the DCP, whether In
relation to the liming of development, the particular uses to be rnade of relevant land, or
particular anlÍcipaled population f¡gures in relation to any of the releyant land, in decìding
to enter into this Contracl, and acknowledges that fúture developrnent of the land lhe
subject of the DCP is totally within the discratÍon ol the principal doveloper;

the Purchaser accepts the risk the land the subject of the DCP may not be developed as
represented in any relevant documents or information.

51.7

52 TRUSTEE

53

lf the Purchaser enters into this Contract as trustee, the Purchaser:-

52.1 aÇcepts thls Contract both as trustee and in its own capacity;

52.2 acknowledges its own líabilily for the performance of its obligations under this Contract;

52.3 must tâko steps 1o ensure the assets of the trust are available to rect¡fy any breach under
this Confacl;

52.4 must on demand by the Vendor, assign the rights of indemnity the Purchaser (as trustee)
has agalnst the assets of the trust; and

52.5 warranùs that-

52.5.1 it has the power and authority to enter inlo this Contract; and

52,5.2 entry into th¡s Contract is due administration of the trust,+

PFRSONAL INFOFMATION

The Purchaser:-

53.1 acknowledges the Vendor has collected persona! informalion (as defined in lhe Privacy
Act 1988) of the Purchaser (lhe "Personal Information') for the purposes sel out ln the
Stockland Privacy Policy (the "Privacy Policy") which is available on request and for
comploting the transactlon as set out in this Contract;

53.2 consents to the Vendor disclosing Personal lnformalion:-

53.2.1 to the parlíes identified and in the circumslances lisled in the Privacy Policy;

53.2.2 comprisíng the Purchaser's name, addr€ss, telephone numbe(s) andlor email
address (1o assist in contacting the Purchaser about the conslfuction of a
divíding fence) to the owners of propert¡es adjoining the Land;

53.2.3 to the Council, any governnnent department or other authoríty;
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is abie to gain access to the Personal lnformation of the Purchaser which is held by the
Vendor by providíng the Vandor with a written request.

54 LODGEMENTOFTBANSFEFDOCUMEMTS

53.3

To ensure notíce of change of ownership of the Land is provided to the Council and other
authorities promptly allor completíon, the Purchaser musl lodge the transfer documents (including
lhe combined form (currently a Form 2$) wilh the Deparlment of Environment and Resource
Management no later than thirty (30) days after lhe Date for Completion.

55 VENDOE'S RIGHTTO TRANSFEF LAND

56

The Vendor may lransfer its lnterest ln the Land and asslgn thls Contract.

CAVEATS

The Purchaser acknowledges ttrat it waives the right to lodge any caveat in retation to the Land and
lhe Purchaser appoints the Vendor as ¡ts attorney to sign any documentation to remove any caveat
lodged by the Purchaser in contravention of thÌs clause.

57 DOCUMENTATION MADE AVAILABLE

57.1 ln this clausei

Documents means lhe documents and other informalion (in wrilten form or otherwise)
relating to the Land made available to the Purchaser by the Vendor or the Vendor's
represenlatfve or agenl lor inspecüon prlor to or on or about the Contract Date.

57.2 The Vendor has previously made available to the Purchaser, at the Purchaser's reguest,
the Documents to assist the Purchaser to gather ¡nformation in relatlon to the Land.

57-3 The Purchaser acknowledges and confirms that the Documents were made available by
the Vendor or the Vendol's represenlative or agent to the Purchaser on the express basis
lhat no represental¡on or waran¡y was made or given by the Vendor or lhe Vendor's
representative or agent to the effect fiat;

57.3.1 lhe informallon or contenis of lhe Docum€nts were accurate or currenl; and

57.3.2 lhe lnformalion rnade available was exhaustive or complete,

and the Purchaser confírms lhat'Îhe Vèndor and/or the Vendor's represenlatives or
agenls have made no such warranty or representallon either before, al the time or after
lhe Documents were made available to the Purchaser-

57.4 Notr/vithstanding the terms of this clause, ìf any waranty or representation has been
made by the Vendor or by the Vendo¡'s representative or agent in relation to the
Documents, then the Purchaser conflrms, by execution of thís Contract, that the
Purchaser has placed no reliartce on such warranty or representation when executing this
Contract-

58 BUY BACK HIGHT

58.1 ln consideration of lhe part¡es mutual obligations under this contract, the Purchaser
grants to the Vendor an irrevocable right up to the Buy Back Expiry Date to buy back the
Land for the Buy Back Price on the terms and c<¡nditÌons contaíned in this clause if the
Purchaser defaults under or breaches any of the Purchaser's obf lgations under:

58.1.1 clause 36,7;

58j .2 clauses 37 .7 or 37.8i

58.1.3 clause 39:

C'lNlP of H\t!4ålþrt^SL\3 üæ1 -1.O@
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58.2

58.3

58.4

58,5

58.6

58.7

58.8

27

58.1 -4 clause 41.3;

58.1.5 clause 44;

58,1.6 clauses 48.2 and 48.3.

and such default or breach ls not remedÍed within fourleen (14) days alter wr¡tten notice
to the Purchaser. specifying the default or breach.

s, the Vendor may elect to
Purchaser a written nstice

brances to the Vendor, in

ln the case of lhe Vendor exercislng its rights pursuant lo clause 59.2:-

58-3.1 the Vendor must prepare lhe necessary form of transfer and ancillary documents
and submit them to the Purchaser for execulíon;

58.3'2 the Purchaser must deliver any inslrument of litle for the Land required to
register a transfer and do all things and execute all documents necassary to
give effect to clause 58.2;

Ïhe rights under this clause are in addition.to, and do not atfect, the Vendor's other rights
arising from the Purchase/s default under this Conlract.

Desp.Ìte any other provision of this contract, the Vendor may set ofÍ any amount owing or
owed to the Vendor under this Contract against the Buy Back price.

Any delay of lhe Vendor in exercising its rights under clause 58.1 or 58.2, shall not be a
waíver of, or amounl to a terminalion of, lhe entitlernent to exercise lts buy back righls.

This special condition will not merge on seltlernent.

C:\NrPorlbl\À.latteMBL\325091 f .DOC
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ITEM SCHEDULE

I-TEM A

ITEM B

ITEM C

ITEM D

ITEM E

ITEM F

ITEM G

ITEM H

Contract Date: The

Vendor's Agent:

Address:

Phone:

Facsimile:

Vendor:

Address:

Telephone;

Facsimile:

Vendor's Sollcltor:

Address:
Telephone:

Facsimile;

Purchaser:

Address:

Telephone:

Facsimile:

Purchaser's Solicltor:

Address:

Telephone:

Facsirnile:

Deposit Holder:

Telephone:

Facsimile:

Particulars ol Land Sold:

Address:

Presenl Use (if any):

5¿u d*wþ'g,4,olo.

STOCKLAND NOHTH LAKES PTY LTD ABN 99 068
244762

2 Lakefield Drive, North Lakes Qld 4509

(07) 3480 9000

(07) 3480 90e9

Shand Taylor Lawyers (Matthew Shannon)

Level '12, 241 Adelaíde Street, Brisbane Qld 4000
(07)s3o7 4ffi0

(07) 3307 4599

PEFEGIAN BEACH PTY LTD ABN 22 127 412 864|tF

Suite 202, 1644 Mona Vale Boad, St lves, New South
Wales 2075

Reaburn Solicitors (Dâvld Lobbezoo)

39 Tallebudgera Creek Road, Wesi BurleÍgh Qld 4219

(07) 5586 2222

(07) 5586 2233

Shand Taylor Lawyers

(04 3307 4500

(07) 3307 4599

Corner of Endeavour Boulevard and Lakefield Drive

Norlh Lakes, Queensland

Vacant Land

No. Title Reference County Parlsh Description Area

1 To issue lrom Stanley Redcliffe
50480250

Part of Lot 26 on SP 224073 7,000m2
beinO proposed Lol 74 as (approximate
shown on the Plan of only - subject
Subdivísion to survey)

C:$lrPolbnLøtle¡1^EL\325031-1.Doc
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ITEM I

ITEM J

ITEM K

ITEM L

|TEM M

ITEM N

ITEM O

ITEM P

ITEM Q Cig or Town for
Completion:

Brisbane

29

Local Government;

lmprovements included ln
sale:

Buildíngs: Nil

Pine Rivers Shire CouncÌl

Nil

Exclusions: NíI

Other chatlels lncluded in
the safe;

Nit

The Land is sold: as Freehold (subjecl lo lhe reservations exceptions and conditions in
the Deed ol Grant)

Encurnbrances: See clause 45

Purchase Prlce As calculated ¡n accordance with clause 43. ln addÌtion to
the Purchase Price, tha Purchaser is responsible for any
costs as sel out in clause 35.3and GST as per clause 45.

Deposit:

Defaull lnlerest:

Date for Completlon:

$47,600.00

Twelve (2fol percent simple interest per annum

Fourteen (14) days after salisfaotíon of all Condilions
Precedent.

CINrPøtH\lratl6r\ABL\325æ1_l.OOC
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SCHEDULE OF ANNEXURES

Annexure 1 Plan of SubdÍvlsion definitlons, clauses 18.1, 18.2-'l , 18.3.1,
31.1.4,35.1, 35,2, 35.3, 41.1, 42.1,43.1 ,

43.2, and 46.'l

Annexure 2 Guarantee and lndemnity clause 47

C'JNrPortb¡ì 4aüe^ 8L132509t LDOC
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EXECUTED as an Agreement.

SToGKLAND NOHTH LAKESPTy LTD )
ABN 99 068244762by its duly )
constituled Attorney ì--i¿;,fìúr;È / - 

în'tøæ øantÆ Ni
und-er Power of Atlorney No.?/2t-oî19(
in the presence of: )

ìlVitness

Attorney

es/ory'.

EXECUTED as an agreemonl
PEREGIAN BEACH PÏY LTD ABN
127 412 864 in accordance with
Corporatíons Act 2001:

bv)
.22)
The)

)

Sole Director / Secretary

ClNrPorbllMatteMBL\325091-1.D0C
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ANNEXURE 1

PLAN OF SUBDIVISION
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ANNEXURE 2

GUARANTEE AND INDEMNITY

THIS AGREEMENT is made on day of

TO: STOCKTAND NORTH LAKES PTY LTD ABN 99 068 244 762 o12 Lakefield Drive, North
Lakes, Queensland 4509

("Vendor')

The Guarantor hereby requests that you accept the offer of the Purchaser and enter inlo a binding agreement wilh
the Purchaser upon the tqrms of the Contract to which this guaranlee and indemnity is annexed.

1 INTERPHETATION

1.1 Deflnitions

.claim or Glaims" mêans any claims, demands or causes of action (whether based in
conlracl, equity, tott or statute), losses, liabllities, costs, compensation, damages or expenses.

"Contract" means ths Contract to which the guarantee. and lndemnþ is annexed.

"Guaranleed Money" means all amounts which at any time for any reason or circumstance are
payable, are owing but not currently payable, are contingeirtly owing or remain unpaid (or which
are reasonably foreseeable as likely, after that time, to fall wilhin any of those categories), by
the Purchaser to the Vendor in connection wilh the Contract of any transaction contemplated by
it, whather at law, in equity, under statute or olhen¡¡ise.

"Guaranteed Obligalions" means all express or implíed obligations of the Purchaser lo the
Vendor in conneotion with the Contract or any transaction contemplated by il.

"Guarantor" msans the persons described in the schedule to this guarantee and indemnity.

"Ver¡dor" means Stockland North Lakes Pty Ltd ABN 99 068 244 762 and includes lts
successors and assigns. '.

The terms defined in the Contract have the same meaning ln lhis guarantee and indemnity,

PROVISION OF GUARANTEE2

2.1 The Guarantor gives lh¡s guaranlee and indemnity in consideralion of the Vendor agreeing to
enter inlo the Contract.

2.2 The Guarantor acknowledges incurring obligations and giving rights under this guarantee and
indemnity for valuable consideralion received from the Vendor lncluding the agreement of the
Vendorto enter into the Contract.

C:\NrPo¡tbltMaJlef\ABL\3250S1_1 DOC
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3 GUAHANTEE UNDONDITIONAL

4

The Guarantor uncondilionally and írrevocably guarantees payrnent to the Vendor of the Guaranteed
Money and unconditionally and irrevocably guaranlees The due and punctual pertormance of the
Guarante ed Obligations,

GUARANTEE MONEY

5

ll lhe Purchaser does not pay the Guaranleed Money on lime and in acoordance with the terms of lhe
Contracl or other docurnent under which lhey are to be paid, then the Guaranlor agrees to pay the
Guaranteed Money to thê Vendof on demand from the Vendor (whelher or not demand has been made
on lhe Purchaser). A demand may be made at any time and from time to time.

GUARANTEE OBLIGATIONS

6

lf the Purchaser does not duly and punctually perform the Guaranteed Obligations in accordance with the
terms of the Contracl or other document under which they are to be perforined, then the Guarantor
agrees to perform the Guaranteed Obligations on demand from the Vendor (whelher or not demand has
been made on the Purchaser). A demand may be made at any lime and from tíme to tirne.

As a separate undertaking, the Guarantor indemnifies lhe Vendor against:

6.1 all liability or loss arising from, and any costs, charges or expons€s incuned in connection with,
the Guaranteed Money not being recoverable from the Guarantor or lrom the Purchaser
because of any circumstance whatsoever; and

6-2 all liabílity or loss ar¡sing from, and any costs, charges or expenses incurred in connection wlth,
the Guaranteed Obllgatlons not being duly and punctually performed because of any
circurnstance whalsoever.

CONTINUING OBLIGATION

Ïhis guaiantee and índemnlty is a c,onlinuing securily and extends to all of the Guaranteed Money and
other money payable under lhis guarantee and lndemnity and to all the Guaranteed Obligations. Tiie
Guarantor waives any rlght it has of first iequiring the Vendor to proceed against or enforce any other
right, power, remedy or securíty or olaim payment from lhe Purchaser or any other person before
claiming from the Guarantor under this guaranlee and lndemnity.

LIABILITY

The liabilÌties under this guarantee and indemnity of the Guarantor as a guarantor, principal debtor,
principal obligor or indemnifier and the rights ol the Vendor under this guaranlee and indemnþ are not
affected by anythíng whioh might otherwise affect them at law or ln equity incfuding one or more of the
following:

8.1 the Vondor or anolher person granting time or other indulgence to, compoundlng or
compromising with or releasírrg the Purr:lraser;

8.2

8.3

acquiescence, delay, acts, omÌsslons or mistakes on the part of the Vendor; or

any variation or novation of a righl of the Vendor, or aìtoration of the Contract or a documenl, ¡n
respect of the Purchaser.

NO CLAIMS BY GUAHANTOB

7

I

o

As long as the Guaranteed Money or other money payable under this guaranlee and indemnity remains
unpaid or the Guaranteed Obligatíons or any ol lhern rêmain unperformed, the Guarantor may nol,
without lhe consent of the Vendor:

c:V{rPolblìû/alloMBL\32509l_t DoC
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make a claim or enforce a rÌghl (incfuding a morlgage, charge or other encumbrance) against
the Purchaser, the Land or any other Land of lhe Purchaser; or

prove in compeÜtion with the Vendor if a liquidator, provísional liquidator, official manager or
truslee in bankruptcy is appointed in respect of the Purchaser or the Purchaser is otherwise
unable to pay ¡ts debts when they fall due.

IO REPRESENTATIONS AND WARRANTIES

9.1

9.2

The Guarantor represents and warrants that its obligations under lhis guarantee and indemnity are valid
and binding and that it does not enter inlo lhis guarantee and indemnity in the capacity oT a trustee of any
trust or settlemenL

11 JOINTANDSEVERAL

Every covenant, acknowledgment or provision exprossed or implied in this guarantee and indemnny by
which more persons than one covenant, acknowledge, agree or undertake bind those persons and every
tì ¡o or more of thern jointly and eAch of them severally and every covenanl, acknowledgment, agreement
or provision expressed or impl¡ed in this guarantee and indemnhy which appties to rnore persons than
one apply to those persons and every tu/o or more of them jointly and each of them severally.

Y
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GUABANTOF(S):

First Guarantor:

Name:

Address:

DATE OF GUARANTEE AND INDEMNITY;

-4-

THE SCHEDULE

GUARANTEE AND INDEMNITY

DAVID RICHARD HAWES

10 Glensldê Street, Balgowlah Heights, NSW 2099

)z+ì^,, Jt -r^- ?-,o (¿)
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5

EXEGUTED aS a DEED

SIGNED, SEATED and DELIVERED by
DAVÍD RIGHARD HAWES as Guarantor
ín the presence of:

Witness

C+4{g¿¿ra |-t¡+r,¡ræ
Name

)
)
)

DAVID HICHAFD HAWES

2L2
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Annexure 6

PRIORITY AND SUBORDINATION DEED

THE TRUST COMPANY (PTAI) L|MTTED ACN 008 412 913 AS CUSTODTAN
FOR THE AUSTRALIAN INCOME FUND - CURRENCY PROTECÍED ARSN
133 497 917

LM INVESTMENT MANAGEMENT LIMITED ACN 077 2OB 461

THE TRUST COMPANY (PTAL) LTMTTED ACN 008 412 913 AS CUSTODTAN
FOR THE LM MANAGED PERFORMANCE FUND

PEREGIAN BEACH PTY LTDACN 127 412864

DAVID RICHARD HAWES

GLENDSTDE GROUP (OLD) pTy LTD ACN 144 620 093

FO Box 315, Surfers 4217
Level4,9 Beach Roa radíse
P 5584 45öA F 5F92
E admin@r.ronaghanlawyers.çom,au

[4002442s ]

Qld 42't7
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1":n.'
Th¡s Deed is dated tn" 6J)'aay of JÙ,.{ ,}A +
BETWEEN: The Trust Company (PTAL) Limited ACN 008 412 913 as custodian for the LM Australian lncome

Fund - Currenry Protected ARSN 133 497 917 c/- Level 4, 9 Beach Road, Surfers Paradise Qld
4217 (" F r sl Mortg ag ee")

AND: LM lnvestment Management Limited ACN 077 2OB 461 of Level 4, I Beach Road. Surfers ParadÍse
ofd 4217 ("LM')

AND ïhe Trust Company (PTAL) Limited ACN OOB 412 913 as custod¡an for the LM Managed
Performance Fund c/- Levef 4, 9 Beach Road, Surfers Paradise, OLD 4217 ("Second Mortgagee")

AND Peregian Beach Pty Ltd ACN 127 412 864 c/- Rhodes Docherty & Co, Suite 202, 164A
Mona Vale Road, St lves NSW 2075 ("Security Provìde/')

AND David Richard Hawes 10 Glenside Street, Balgowlah Heights NSW2093 ("Security Provide/')

AND Glenside Group (Qld) Pty Ltd ACN 144 620 093 Suite 2, 23 Narabang Way, Belrose, NSW, 2085
("Security Provide/')

WHEREAS

A. The Security Providers have executed the First Mortgagee Securlties to secure to the First Mortgagee
the payment of money and the performance of obllgations.

B. The Security Províders have executed the Second Morigagee Securities to secure to the second
Mortgagee the payment of money and the performance of obfigations.

C. The parties have agreed to execute this Deed in order to regulate the priorities which shall apply as
between the F¡rst Mortgagee Security and the Second Mortgagee Secuilty.

1. DEFINITIONS ANÐ lNTERPRETATION

1.'l Definitions

These meanings apply unless the contrary ¡ntentìon appears:

Authorised Offìcer means:-

in respect of a Security Provider, any director or company secretary, or any person from time
to time nominated by the Security Provider by a notice to the First Mortgagee, as an
at¡thorised officer to s¡gn not¡ces or documents in connection with any of the Deed, such
notice to be accompanied by spec¡men signatures of those persons so appointed; and

(b) in respect of LM or a Financier, any person whose title or office includes the word Director,
Associate Director, Manager or Company Secretary or cognate expressions or any person
from time to time nominated as an authorised offìcer by LM or a F¡nancier.

Borrower means Peregian Beach Pty Ltd ACN 127 412 864.

Business Day means a day other than Saturday, Sunday or other day on which the Lender or trading
banks generally are closed or obliged to close in Gold Coasl, Queensland.

Custody Agreement means the custody agreement between the First Mortgagee and LM dated
4 February 1999

Encumbrance means any:

(a) security for the payment of money or pelormance of oblìgetions, including a mortgage, charge
lien, pledge, trust. power or title retent¡on of flawed deposit arrangement; or

(a)

{00024429-]r 2
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(b) righi, ¡nterest or arrangement which has the effect of giving another person a preference, priority
or advantage over creditors iiicluding any right of set-off; or

(c) right that a person (other than the owner) has to remove something from land (known as a profit
à prendre), easement, public right of way, restrictíve or positìve covenant, lease, or licence to
use or occupy; or

(d) third party right or interest or any right arising as a consequence of the enforcement of a
judgment.

or any agreement to create any of them or allow them to exist.

Fìnancier means either the First Mortgagee or the Second Mortgagee

Financiers' Debts means the total at any time of;

(a) all monetary obligations which at that time are secured under the First Mortgagee Securit¡es;
and

(b) all monetary obligations which at that time are secured under the Second Mortgagee Securities

First Mortgagee means The Trust Company (PTAL) Limited ACN 008 412 913 as Custodian for the
Australian lncome Fund - Currency Protected ARSN 133 497 917.

First Mortgagee Debt means all amounts that: at any time; for any reason or circumstance in
connectlon with the First Mortgagee Loan Agreement or any Transaction Document (as defined therein)
or this Deed (including transactions in connection with them); whether at law or otherwise; and whether
or not of a type w¡thin the contemplation of the parties at the date of this Deed:

are payable, are owing but not currently payable, sre contingently owing, or remain unpaid, by a
Security Provider to the First Mortgagee; or

the First Mortgagee has advanced or paÍd on a Security Provider's behalf or at a Security
Provider's express or ¡mplied request; or

the First Mortgagee is liable to pay by reason of any act or omission on a Security Provide/s
part or that the First Mortgagee has paid or advanced followÍng an act or omission on a Securíty
Provider's parl; or

are reasonably foreseeable as likely, after that t¡me, to fall within any of the above paragraphs.

This defìnition applies:

(i) irrespective of the capacity in which a SecurÍty Provider or the First Mortgagee became
entitled to, or liable in respect of, the amount concerned;

whether a Security Provider or the First Mortgagee are liable as principal debtor, or
surety or otherw¡se;

whether a Security Provider is liable alone, or together with another person,

even if a Security Provider owes an amor.rnt or obligation to the F¡rst Mortgagee
because it was assigned_to the First Mortgagee, whether or not:

(A) the assignment was before, at the same time as, or after the date of this
Deed; or

(B) a Security Provider consented to of was aware of the assignment; or

(C) the assigned obligation was secured before the assignment;

(v) even if the Flrst Morlgagee Debt was assigned to the F¡rst Mortgagee, whethqr or not:

a Security Provider or Second Mortgagee consented to or was aware of the
asslgnment; or

(a)

(b)

(c)

(d)

(¡i)

(ii')

(rv)

(0oo2442s \
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(B) any of the F¡rst Modgagee Debt was previously unsecured;

(ví) if a Security Provider is a trustee, whether or not the Security Provider or Guarantor
has a righl of indemnity from the trust fund.

First Mortgagee Loan Agreement means the agreement entitled "Loan Agreement" dated on or about
the date of this Deed between the First Mortgagee, LM lnvestment Management Limited ACN 077 208
461, Peregian Beach Pty Ltd ACN 127 412 864 the Bonower, David Richard Hawes and Glenside Group
(ald) Pty Ltd A.C.N 144 õ20 093 for a loan amount of $1,710,006.00

First Mortgagee Securities means the documents described in Schedule 1 and includes any Further
Assurance in connection with any of them.

Fund means the LM Australian lncome Fund - Currency Protected ARSN 133 497 917, LM Managed
Performance Fund

Further Assurance means any document, including an Encumbrance, given by the Security Provider or
the Guarantor to a Financier to províde more effective securíty to.the Financ¡er over the Secured
Property for ihe payment of amounts which are secured by a Security or to enable the Financier to
exercise its rights in connection with a Security.

Proceeds means, in respect of the Second Mortgagee;

(a) any amount received or recovered b.y ,the' Second Mortgagee in respect of its Subordinated
Debt in the Winding Up of a Security Provider; and

(b) any amount received or recovered bythe Second Moftgagee in connection w¡th failure by it or a
Security Provider to compty with its obligations under this Deed.

Receiver includes a receiver or receiver and manager.

Second Mortgagee means The Trust Company (PTAL) Limited ACN 008 412913 as Custodían for the
LM Managed Performance Fund.

Second Mortgagee Loan Agreement means the agr€sment entitled the Loan Agreement dated 2g
June 20'10 on or aboutthe date of this Deed between the Second Mortgagee as Lender, Peregian Beach
Pty Ltd ACN 127 412864 as Borrowerand David Richard Hawes, Glenside Group (Qld) Pty Ltd ACN
144620 093. Lot 111 Pty Ltd ACN 106 102 005 and Green Square Property Development Corporation
Pty Ltd ACN 104 248 O53 as Guarântor as amended from tíme to time.

Second Mortgagee Securities means the documents described in Schedule 2 includes any Furlher
Assurance in connection with any of them.

Secured Property means all of the property and assets that are secured by a Security

Security means any of the First Mortgagee Securities or the Second Mortgagee Securities.

Security Provider means the person or persons who provide a Security

Subordinated Debt means in respect of a second mortgage, all amounts that at any time, for any
reason or circumstance in connection with any agreement, transaction, instrument (whether or not
negotiable), document, event, act omission, matter or thing whatsoeven whether at law or othenvise;
and whether or not of a type within the contemplation of the parties at the date of this Deed:

are payable, are owing but notcurrently payable, are contingenily ovring, or remain unpaid, by a
Security Prov¡der to that Second Mortgagee; or

the Second Mortgagee has advanced or paid on a Security Provider's behalf or at a Security
Provider's express or implied request; or

that Second Mortgagee is liable to pay by reason of any act or omission on a Securíty
Prov¡der's part or that the Second Mortgagee has paid or advanced following an act or omission
on the Security Pi'ovider's part: or

(a)

(b)

(c)

(d)

{00424429 \
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1.2

This defìnition applies:

(i) irrespective of the capacity in which a Security Provider or that Second Morlgagee
became entilled to, or liable in respect of, ihe amount concerned;

(ii) whether a Securíty Provider is liable as principal debtor, or surety or otherwise;

(¡ii) whether a Security Provider is liable alone, or together with another person;

(iv) even íf a Security Provider owes an amount or obligation to that Second Mortgagee
because il was assigned to the Second Mortgagee, whether or not:

(A) the assignment was before, at the same time as, or after the date of this
Deed; or

(B) the Securiiy Provider consented to or was aware of the assignment; or

(C) the assigned obligation was secured before the assignment;

(v) even if the Subordinated Debt was assigned to that Second Mortgagee, whether or
not:

(A) the Security Provider or First Mortgagee consented to or was aware of the
assignment; or

(B) any of the Subordinalect Debt was previously unsecured;

(vi) if a Security Provider is a trustee, whether or not ihe Securíty Provider or Guarantor
has a right of indemnity from the trust fund.

Taxes means taxes, levies, imposts, charges and duties imposed by any authority (including stamp and
transaction duties) togeiher with any related interest, penalties, fines and expenses in connection with
them, except if imposed on, or calculated having regard to, the overall net income of the Financier.

Trust means the LM Managed Performance Fund.

Winding Up means, in respect of a company, the happening of any of the following:

(a) an order is made that it be wound up; or

(b) appointment of a liquidator to it; or

(c) appointment of a provisional liquidator to it and the provisionat liquidator is required to admit all
debts to proof or pay all debts capable of being admitted to proof proportionately; or

(d) entry by it ¡nto a scheme of arrangementordeed of company arrangement, composition with, or
assignment for the benefts of, all or any class of its creditors.

lnterpretation

ln this Deed unless the contexi requires othenruise;

(a) words ¡mporting.

(i) the singular include the plural and vice versa; and

(i¡) one gender shall include all other genders.

(b) references to persons or individuals shalf include corporations and cartnerships and vice versa;

(c) references to clauses are references to clauses of this Deed and references to sub-clauses are
references to sub-clauses of this Deed;

{ooo24429 J
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13

(d) references to this Deed and any deed, agreement or instrument shall be deemed to indude
references to this Deed or suçh other deed, aEjreement or instrument as amended, novated,
supplemented, varied or replaced from time to time;

(e) references to any party to this Deed shall include its successors or permitted assigns;

(f) where there are two or more persons in a party each are bound jointly and severally,

(s) reference to any legislation or to any seclion or provision thereof shall include any statutory
modification or re-enactment thereof or any statutory prov¡sion substituted therefore and ordinances
by-laws regulations and other statutory instruments issued thereunder; and

(h) time shall be of the essenc€.

lf any acl to be done under this Deed or any payment to be made by any party under this Deed shall be
due to be done or paid on a day which is not a Business Day, the time and day for such act or payment
shall be by 2.0O p.m local tlme in the place where the act is to be dône or the payment made on the
Business Day immediately following such day.

Headings are for convenience of reference only and shall not affect the interpretation of this Deed.

Any payments required to be made by the Borrower or a Securíty Provider to the First Mortgagee shall at
the First Mortgagee's discretion be deemed not to have been made until the moneys are actually received
by the FÍrst Mortgagee as cleared funds.

GONSIDERAT]ON

1.4

1.5

2.

3

2.1 Each Financler and Security Provider acknowledges entering into this Deed and incurring obligations and
givíng rights under this Deed for valuable consideraüon,

PRIORIT'ES

3.1 The Financiers agree that the First Mortgagee Securities have priority over the Second Mortgagee
Securifíes for the payment of amounls secured at any time under the First Mortgagee Secur¡ties.

3.2 These priorities apply to ânything rece¡ved (including money) from the disposal of, or other dealing wíth,
the Secured Property whether or not it occurs as a consequence ofthe enforcement of a Security.

4. PAYMENTS

Subordinated Debt not payable until First Mortgagee Debt repaid

The parties agree that subject to clause 4-2 and clause 4.4 none of the Subordinated Debt is payable
until the First Mortgagee Debt ìs repaid in full.

This clause applies despite any contrary agreement between the Second Mortgagee and a Security
Provider-

4.2 Prohibition on payments

Where:

(c) an event of default or a potential event of default is subsisting under the First Mortgagee Loan
Agreement; and

(d) the First Mortgagee notifies the Second Mortgagee:

(i) of the existence of such an event of default or potential eveni of default; and

(i¡) that the First Mortgagee Debt remains unpaicl;

the Second Mortgagee agrees not to accept, and the SecuriÇ Providers agree notto make, any
repayment or prepayment of any Subordinated Debt until such time as the First Mortgagee
notif¡es the Second Mortgagee that one of the circumstances described in (i) and (ii) no longer
apply.

43 Second Mortgagee's restrictions on a Wnd¡ng Up

The Second Mortgagee may not prove, or vote, in respect of its Subordinated Debt during a Winding Up of
the Securily Provider or Guarantor unfess it does so ín accordance with the F¡rst Modgagee's instructions
(Ïhe Second Mortgagee agrees to do these things in accordance with the First Modgagee's instructions )

4.1
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44

45

46

4.7

Effect of lodgement of proof

At the same time as the Second Mortgagee lodges proof of its Subordinated Debt, the Subordinated
Debl (up to the amount claimed in the proof in accordance with the First Mortgagee's instructions) is
payable.

Second Mortgagee will direct payment to First Mortgagee

lf the First Mortgagee asks, the Second Mortgagee agrees to direct payment of its Proceeds to the F¡rst
Mortgagee, in the form prescribed by law or, if no form is prescribed, in a form approved by the First
Mortgagee-

Proceeds held on trust

The Second Mortgagee holds the Proceeds on trust for lhe First Mortgagee and the Second Mortgagee-
lmmediately after receipt of the Pfoceeds, the Second Mortgagee agrees to deposit them into an
account specifically designated by the First Mortgagee. The Second Mortgqgee agrees to distribute the
Proceeds:

(a) flrst, to the First Mortgagee to satisfy the First Mortgagee Debt; and

(b) secondly, to the extent of any balance after repayment of the First Mortgagee Debt, to itself to
satisfy its Subordinated Debt.

This clause establishes a trust over the Proceeds lt does not create a charge over the Proceeds.

Second Mortgagee to pay over amounts recovered

lf, an amount in the form of money or any other property:-

(a) is received or recovered by the Second Mortgagee on eccount of its Subordinated Debt (which
is not sublect to tho trust in clause 4.6); or

is paid to any person oiher than the Second Mortgagee in connection with the Second
Mortgagee's Subordinated Debt; or

(c) is set off against the Second Mortgagee's Subordinated Debt (whether by operation of law or
othenivise),

that Second Mortgagee agrees to immediately pay to the First Mortgagee an amount equal to the lesser of:

(i) the amount received, recovered, paid or set off; or

(ii) the F¡rst Mortgagee Debt at that time.

5. CONSENTS

(b)

t4

52

Consent of Financiers

The Financiers agree that the creation or existence of a Securíty is not a breach of any other Security and
to the extent that the creaiion or existence of any Security requires the consent of either of them, consent
rs grven.

Consent of each Security Provider

Each Security Provider:

(a) consents to, and acknowledge ihe order of prioritîes and subordination set out in this Deed; and

(b) acknowledges that th¡s Deed does not affect the obligations undertaken by it in each
arrangement between a Financier and the Security Provider

{00024429 }
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6. BENEFIT OF PRIORITIES

Ïhe prioritìes set out in this Deed are not affected by any act or omission by a Financier or any other
person, For example, these priorities are not affected by;

(a) any act or omission:

(i) by which the Financiers' Debts are not yet payable; or

(¡i) varying or releasing an Encumbrance (including a Security) or monetary obligation; or

(b) a payment which may be received, or a credit which may be allowed, by a Financier from the
Secur¡ty Provider or the Guarantor or any other person ín respect of the Financiers' Debts; or

(c) a flucìualion in the amount secured by a Securíty from time to time; or

(d) a notice received by a Financler undera Security; or

(e) a notice received by a Financier of an Encumþrance; or

(D the order of execution or registration of a Security or anything in a Security; or

(S) the order in which financial accommodation is provided or liabilities (whether actual or
contingent) are incurred; or

(h) any failure to enforce an Encumbrance (including a Security), chose in action or judgment.

SECOND MORTGAGËE SECURITIES

7.1 The Second Mortgagee and each Security Provider agree not to exercise their rights under the Second
Mortgagee Securities to reduce or cancel ihe financial accomrnodation available under the Second
Mortgagee Securities without lhe consent of the First Mortgagee (such consent may be given or refused by
the First Mortgagee at its absolute discretion).

8. CONTINUATION OF RIGHTS AND REMEDIES

7

8.1 Except to the extent th¡s Deed exprossly states otherwise, this Deed does not affect:

(a) the rights and remedies of the Fínanciers in connection with the Secured Properiy; or

(b) a Security Provider's or Guarantor's obligations in connection with the Financiers' Debts or any
Security.

9. ASSIGNMENT OR TRANSFER OF A SECURITY

ô4

(a)

(b)

Financier ass¡gnment

A Financier may not assign or otherwise deal with a Security or its Financier's Debts unless

the assignment or dealing occurs in connect¡on with the enforcement of a Security: or

the person obta¡n¡ng an interest ¡n that Secur¡ty or Financier's Debt has entered into a deed
v¡ith each Security Provider (as applicable) and the other Financier in which it agrees to be
bound by those provisions of this Deed which relate to the Financier who is dealing with that
Security or Financier's Debt, and has delivered the deed to the other Financier.

Dealings by Security Provider

A SecuriÇ Provider may not assign or othen¡/¡se deal wiih its rights under this Deed or allow any interest in
¡t to arise or be varied, without the First Mortgagee's consent

92
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10. REPRESENTATIONS AND WARRANTIES AND RESTRICTIONS

1O.1 Representationsandwarranties

Each Financier represents and warrants (except in relation to matters disclosed to the other and accepted
by the other in wríting) that:

(a) it has been incorporated in accordance with the laws of its place of incorporation, is valiclly
existing under those laws and has power and authority Io carry on its business as it is now
being conducted; and

it is the legal and beneficial owner of, and has good title to, each Security held by it free from
Encumbrance; and

ít has power to enter into this Deed and comply with its obligations under it; and

this Deed and the priorities and subordination established by it do notcontravene íts constituent
documents (ìf any) or any law or oblígation by which it is bound orto whích any of its assets are
subject, or cause a limitation on its powers (or, to the extent applicabfe, the powers of its
directors) to be exceeded; and

it has in full force and effect the authorisations necessary for it to enter into this Deed, to comply
with its obligations and exercise its rights under it and allow it to be enforced;.and

its obligations under this Deed are valid and binding and are enforceable against it in
accordance with its terms.

(b)

(c)

(d)

(e)

(Ð

10.2

10.3

(s)

Reliance

Each Financier acknowledges that lhe other has entered into this Deed in reliance on the representations
and warranties ín this clause 10.

Second Mortgagee's restrictions

WÍthout the consent of the First Mortgagee and except as otherwíse expressly permitted by this Deed tlie
Second Mortgagee may not, and may not agree to, do any of the following whìle the First Mortgagee Debt
remãins outstandíng or is available to be drawn under the Fírst Mortgagee Loan Agreement

(a) demand or accept payment, repayment of or othen¡vise allow its Subordinated Debt to be
satisfled or extinguished; or

sue for or take any other action to recover its Subordinated Debt (other than enforcement of the
Security in accordance with the terms of this Deed); or

vary, replace, transfer, waive or release any of its rights or obligations in respect of íts
Subordinated Debt or rescind or terminate any agreement in connection with its Subordinated
Debt; or

exercise any right of set off in respect of its Subordinated Debt; or

raise fìnancial accommodation from, or othen¡uise create or increase indebtedness to, the
Security Províder or Guaranto¡ or

requisition or convene a meeting to consider:

(b)

(c)

(d)

(e)

(f)

(i)

(¡ i)

(¡¡¡)

vote:

(i)

a resolution for the wínding up of a Security Provider; or

any arrangement, assignment or composition or protection from any creditors under
statute for a Security Provider; or

a resolution for the appointment oÍ an administrator to a Security provider; or

{aoo24429.}
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in connection wìth any proposed arrangement, assignment or composition or
protection fronr any creditors under statute for a Securily Provider; or '

(h) apply to the court to wind up, or prove in the winding up of, a Security Provìder or Guarantor

10.4 Security Provider's and Guarantofs restrictions

Wthout the consent of the First Mortgagee and except to the e)Íent otherw¡se expressly permitted by this
Deed a Secur¡ty Provider may not, and may not agree to, do any of the following while the First Mortgagee
Debt remains outstanding or is available to be drawn under the First Mortgagee Loan Agreement:

(a) pay, repay, purchase or otherwise satisfy or extinguish any Subordinated Debt; or

(b) vary, replace, transfer, waive, release or affect any of its rights or obligations in respect of any
Suþordinated Debt or rescind or terminate any agreement in connection w¡th any Subordinated
Debt; or

exerc¡se any set off in respect of any amount payable to it by the Second Mortgagee; or

enter into any arrangement, tâke any action or faif to do anything, which results in any
Subordinated Debt not being subordinated to the First Mortgagee Debt.

11.

11.1 Delivery of documents of title

All documents of title in respect of the Secured Property which are in the possession or control of the
Second Mortgagee must be delivered by the Second Mortgagee to the First Mortgagee who agrees to
hold them until it receives all amounts for which it has priority under this Deed. The First Morlgagee
agrees to then deliver all documents of title in respect of the Secured Property which it holds to the
Second Mortgagee.

11.2 Notice of default and enforcement

Each Fínancier agrees to notify the other Financier:

(a) if a Security Provider is in default under its Security, and

(b) before it takes any action to enforce a Security (includíng appointment of a Receiver).
(However, if the Financ¡er reasonably considers that any delay ín taking the action would
adversely affect the value of the Financier's Securities or the Secured Property, the Financier
agrees to notifu the other Financier of the action taken as soon as reasonably practicable after
taking the action).

lf a Financier notifies the other Financier that it intends to appoint a Receiver over the Secured Property
and the other Financíer advises that ìt also intends to do so, the Financiers agree to consult in good faith to
agree on the appoìntment of the same person as Receiver. lf the Fínanciers do not agree withìn three
days of receipt of the notice under this clause, the Second Mortgagee agrees to appoint the same
Receiver as the First Mortgagee appoints. Failure to comply with this clause does not affect the priorlties
under this Deed

11.3 Consent to enforcement of Secur¡t¡es

Despite clause 11.2, lhe Second Mortgagee agrees to obtain the consent of the First Mortgagee before it
takes action to enforce a Securily (including the appo¡ntment of a Receiver) if the action to be taken by the
Second Mortgagee, if taken, could exclude the First Mortgagee from taking corresponding action under
one of its Securities or could adversely affect the con-esponding action taken by the First Mortgagee.

11 .4 Distributions

The Financiers agree to co-operate v¡ith each other in the distribution of the proceeds of:

(a) enforcement of each Security; or

(b) the sale cf, ordealing with, the Secured Property,

o

(c)

(d)

FINANCIERS' RIGHTS AND OBLIGATIONS
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to ensure the distributlon is in accordance with the prioritìes and subordination set out in this Deed

11 5 Apportionment

lf a Security becomes enforceable and the Financiers' Debts are comprised of separale amounts owing
on different accounts, then, in relation to a Security held by a Financier, the Financier may determine the
manner in which it will apportion the priorities conferred on it by this Deed between those respective
amounts owing (but subject to and consistently with the terms of that Security).

11.6 Marshalling

A Financier need not resort to any Encumbrance it holds for the payment of amounts secured under a
Security held by it before the Financier resorts to any other Encumbrance it holds for the payment of the
same amounts.

11.7 Excess receípts - contingencies

lf a Financier receives an amount as part of its entitlement under this Deed on account of an amount which
may become due for payment by the Financier to a th¡rd party and the rights of the third party to claim on
the Financier ends without a claim for the full amount received havíng been made, then:

if the other Fínancier has pr¡ority for payment under th¡s Deed, the Financier agrees to pay to
the other Financier an amount equal to that amount (or such lesser amount as is required if the
other Financier's priority is for an amount less than the amount which the Financìer would
otherwise be obliged to pay to the other Financier); or

if the Financier has priorig for payment under th¡s Deed, it agrees to apply in o¡. towards
payment of the amount for which it has priority under this Deed, an amount equal to that
amount (or such lesser amount as is required if the Financie/s prioríty is for an amount less
than the amount which the Financier would othenryise be obl¡ged to apply),

11.8 Release of Securitios

If on the disposal of, or other dealing with, the Secured Property, whether or not on enforcement of a
Security, the proceeds are ínsufficient to pay to the Second Mortgagee the amounts secured by the
Second Mortgagee Securities (or that one of the Second Mortgagee Securities wh¡ch relates to the
Secured Property), then the Second Mortgagee agrees to give to the First Mortgagee:

a discharge of the Second Mortgagee Securities (or a discharge of that Security which relates
to the Secured Property); and

(b) any other document required by the First Mortgagee to enable the FÍrst Mortgagee to provide
cleartitle to the Secured Property to a purchaser.

The Second Mortgagee need not comply with this clause untjl the First Mortgagee establishes to the
reasonable satisfaction of the Second Mortgagee that the disposal of, or other dealing with, the Secured
Property has been made in good faith. The Second Mortgagee need not release any personal obligation
from the Security Provider or any Guarantor or any other person.

1 '1.9 Fínancial accommodation raised by Receiver

The Second Mortgagee consents to any Receíver âppointed by the F¡rst Mortgagee raising financial
accommodation from the First Mortgagee bui only if the Receiver is empowered to do so under a Security.

'l 1.1O Reinstatement of rights

Under lav¡ relating to insolvency, a perscn may claim that a transaction (including a payment)-in
connection with this Deed or the First Mortgagee Debt is void or voidable. lf a claim is made and upheld,
conceded or compromised, then:

the First Mortgagee is immediately entitled as against the Second Mortgagee to the ríghts under
this Deed in respect of the First l/ortgagee Debt to which it was entitled immedíately before the
transaction; and

(b) on requesl from the First Mortgagee, the Secur¡ty Provider, the Guaranior and the Second
Mortgagee agrees to do anything (including signing any document) to restore 1o the F¡rst
Mortgagee any right the First Mortgagee held from the Secur¡ty Provider or Guarantor or the
Second Mortgagee immediately before the transaction.

(a)

(b)

(a)

(a)
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The Second Mortgagee's and Security Provider's and the Guarantor's obligations under this clause are
continuing obligations. independent of the Second Mortgagee's and Securíty Provider's and Guarantoi's
other obligations under this Deed and cont¡nue after thís Deed ends.

12. PAYMENTS

Each of the Second Mortgagee and each Security Provider agrees to make payments under this Deed;

(a) in full without set off or counterclaim, and without any deduction in respect of Taxes unless
prohibited by law; and

(b) if the payment relates to the First Mortgagee Debt, in the currency in which the payment is due,
and otherwise in Australian dollars in immediately available funds.

13. SECURITY PROVIDER'S AGREEMENT AND CO-OPERATION

Each Security Provider agrees:

(a) lo co-operate in the implementation of this Deed; and

(b) that if a Financier makes a payment to the other Financier in accordance with this Deed on the
disposal of, or other dealing with, the Secured Property (whether or not on enforcement of a
Security), then the Financier who receives the payment w¡ll be taken to have received the
payment from the Security Provider (as appropr¡ate).

14. POWËR OF ATTORNEY

14.1 Appoinlment

The Second Mortgagee irrevocably appoints the First Mortgagee and each Authorised Officer of the First
Mortgagee ind¡v¡dualfy as the Second Mortgagee's attorney and agrees to ratify anything an Attorney does
under clause 14.2.

14-2 Powers

An Attorney may until the F¡rst Mortgagee Deþt has been repaid in full:

(a) do anything which the Second Mortgagee can lawfully authorise an attorney to do including:

if a Security Provider becomes insotvent, convene and attend meetings and vote in
respect of its Subordinated Debt, and

(ii) if a Security Provider becomes insolvent, exercise a right of proof of the Second
Mortgagee or do an¡hing which the Attorney believes is expedÍent to give effect to
any of the First Mortgagee's rights under thís Deed.

These things may be done in the Second Mortgagee's name or the Attorney's name, and they inctude
signing and delivering documents, starting, conducting and defending legal proceedings and receiving any
distrjbutions on its Subordinated Debt; and

delegate their powers (including this power) and revoke a delegation; and

exercise their powers even if this involves a conflict of duty or they have a personaf interest ¡n
doing so.

lf an Attorney is not entìtled to exercise its rights as Attorney under clause 142(a)(i), the Second
Mortgagee agrees to exercise those rights as the First Mortgagee directs.

15. COSTS

15 1 Each Security Provider agrees to pay or reimburse each Financier on demand íor:

(a) the Financier's costs, charges ând expenses (including those incurred in connection with
advisers) in making, enforcing and doing anything in connection with this Deed including legaf

o

(a)

(b)
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costs in accordance w¡th any written agreement as to legal costs or, if no agreement, on
whichever is the higher of a fuf I indemnity basis or solicitor and own client basis; and

all dul¡es, fees, Taxes and charges which are payable in connection with this Deed or a
payment or receipt or other transaction contemplated by it.

(b)

I6. FURTHER STEPS

161 lf a Financier asks, each Security Provider and each other Financier agree to do anything (such as
obtainíng consents, signing and producing documents, producing receipts and getting documents
completed and signed):

(a) to bind it and gíve effect to this Deed, or

(b) to enable the Financier to register a Security to reflect the priorities set out in this Deed; or

(c) to enable the Financier to exercise the Financ¡er's rights in connection with the Secured
Property.

17. NOTICES

17.1

17.2

A notice or other communicatìon connected with th¡s Deed (incfuding any document relating to a
proceeding ¡n a court) ("Notice") has no legal effect untess it is Ín writing.

ln addition to any other method of service provided by law, the Notice may be:

sent by prepaid ordinary mail 1o the address for servíce of the addressee, if the address is ¡n
Australia and the Notice is sent from within Australia;

sent by prepaid airmail to the address for service of the addressee, if the address is outside
Austrafia or if the Notice is sent from outside Australia:

(c) sent by facsimile to the facsimile number of the addressee; or

(d) delivered at the eddress for service of the addressee.

17-3 A Notice must be signed by the sender (if an individual) or an Authorised Officer of the sender and marked
for the attention of the person identifìed in the Details.

17 .4 A certificate signed by the sender (if an individual) or an Authorísed Officer appointed under a Transaction
Document stating the date on which a Notice was sent or deliverecl under clause 17 is prima facie
evidence of the date on which that Notice was sent or delivered.

17.5 lf the Notice is sent or delivered in a manner provided by clause 17, it must be treated as given to and
received;

(a) if maíled from within Australia to an address in Australia. on the second Business Day (at the
address to which it is mailed) after mailing;

(b) if mailed to an address outside Australia or mailed from outside AuEtralia, on the fifth Business
Day (at the address to which it is mailed) after mailing;

(c) if sent by facsimile before 5 p.m. on a Business Day at the place of receipt, on the day it ¡s sent
and otherwise on the next Business Day at the place of receipt; or

(d) if othenvise delivered, upon delivery.

17 .6 Despite cla use 1 7.5(c) a facsimile is not treated as given or received unless at the end of the transmission
the sender's facsimile machine issues a report confirming the transmission of the numþer of pages in the
Notice.

177 A Notice sent or delivered in a manner provided by clause 17 must be treated as validly given to and
received even if:

(a) the recipient has been líquidated or deregistered or is absent from the place at which the Notice
is delivered or to which ¡t is sent; or

(a)

(þ)
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17.B

17.5

(b) the Notice is returned uncla¡med.

A Notice connected with this Deed is irrevocable and ís not effective until actually received by the Lender.

A party may change its address for service or facsimile number by giving Notice of that change to each
other party,

17.10 ll a party to which a Notice is intended to be given consists of more than one (1) person then the Notice
must be treated as given to that party if given to any of those persons.

18. GENERAL

18 1 Continuing subordination

The subordínation in clause 4 is a contínuing obligation despite any interven¡ng payment, settlement or
other thing.

18.2 Promptperformance

lf this Deed specifies when a pady agrees to perform an obligation, the party agrees to perform it by the
time specified and the party agrees to perform all other obligations promptly.

18.3 Consenls

Each party agrees to comply w¡th all cond¡tions in any consent any other party gives in connectjon w¡th th,is
Deed.

18.4 Setoff

A Financier may set off any amount owing by the Financier to a Security Prov¡der (whether or not due foi
payment) againsl any amount due for payment by the Security Prov¡der (as appropriate) to the Financier
under this Deed.

Ïhe Financier may do anything necessary to effect any set-off under th¡s clause (including varying the date
for payment of âny amount owing by the Financier to the Security Provider or Guarantor (as appropriate)
and making currency exchanges). This clause applies despite any other agreernent between a Secur¡ty
Provider or Guarantor and the F¡nancter.

18.5 Discretion in exercising rights

Each Financier may exercise a right or remedy or give or refuse its consent in any way it considers
appropriate (including by imposing conditions), unless this Deed expressly states otherwise.

'18.6 Partial exercising of rights

lf a Financier does not exercise a right or remedy fully or at a given time, the Financier may still exercise it
later.

18.7 No liabilig for loss

A F¡nancier is not liable for loss caused by the exercise or âttempted exercise of, failure to exercise, or
delay in exercising, a right or remedy.

18.8 Conflict of interest

Each Financíer's rights and remedies under thís Deed may be exercised even if this involves a confljct of
duty or the Financier has a personal ínterest in the¡r exercrse.

18.9 Remediescumulative

The ríQhts and remedies of each Financier under this Deed are in addition to other rights and remedies
given by law independently of this Deed

1B.10 Other Encumbrances or judgments

Ïhis Deed does not merge with or adversely affect, and is not adversely affected by, any of the following;

(a) any Encumbrance or other right or remedy to v¡hich a Financier is entitled; or
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(b) a judgment which a Financier obtains aga¡nst a Security Provider in connection w¡th the First
Mortgagee Debt or Subordinated Debt

Each Financier may still exercise its rights under fhis Deed as well as under the judgment, other
Encumbrance or the right or remedy.

18.1 '1 Inconsistent law

To the extent perm¡tted by law, this Deed prevails to the extent it is inconsistent with any law

1B 12 Suærvening legislation

Any present or future legislation which operates to vary the obligations of the Secur¡ty Provider or the
Guarantor or a Financier in connection with this Deed with the result that a Financier's rights, powers or
remed¡es are adversely affected (including by way of delay or postponement) is excluded except to the
extent that its exclusion is prohibited or rendered ineffective by law

18-13 Variation and waiver

Unless this Deed expressly states otherwise, a provision of this Deed, or r¡ght created under it, may not be
waived or varied except ¡n writing signed by the party or parties to be bound

18.14 Counterparts

This Deed may consist of a number of copies, each signed by one or more parties to the Deed, lf so, the
signed copies are treated as making up the one document.

18.15 Governing law

This Deed is governed by the law ín force in Queensland Each party submits to the non-exclusive
jurisdiction of the courts of that place.

18.16 Serving documents

Wthout prevent¡ng any other method of service, any document in a court action may be served on a party
by being delivered or left at that party's address for service of notice under clause 17.

18.17 lnformation

Each Financier is entitled, and hereby agrees, that, upon wr¡tten request of üe other Mo(gagee it will keep
the other Financier informed as to the amount of the princlpal, interest and other moneys for the time being
owing under its Security and all other facts and cìrcumstance relating to its Security and to the Financier

19. LIMIT OF LTABILITY - THE TRUST COMPANY (PTAL) L|MTTED

19.1 Custodian of the Fund and the Trust

To the e)dent that the Trust Company (PTAL) Limited enters ¡nto this Deed in its capacity as the custodian
of the Fund, clauses 192to 19.11 shall apply. To the extent that The Trust Company (PTAL) Limited
enters ¡nto this Deed in its capacity as custodian of the Trust, clauses 19.12 to 19,21 shall apply.

19.2 Custodian - LM Australian lncome Fund - Currency Protected ARSN 133 497 917

The Trust Company (PTAL) Limited enters into this Deed, and the other parties to this Deed acknowledge
that they are aware that Trust Company (PTAL) Limited enters into this Deed, only in its capacity as
custodian of the Fund pursuant to the Custody Agreement and in no other capacity and the other partíes to
this Deed arc awaÍe of the limited scope of Trust Company (PTAL) Limited 's obligatìons and powers
under the Custody Agreement.

19.3 Liability Limited

A liability arising under or in connection with this Deed is linrited to and can be enforced against Trust
Cornpany (PTAL) Limited only to the e¡:tent to which it can be satisfied out of the property of the Fund out
of which Trust Company (PIAL) Limited is actually indemnified for the liability. This limitation of Trust
Company (PTAL) Limited 's liability applies despite any other provision of this Deed and extends to all
liabilitìes and obligations of Trust Company (PTAL) Limited in any way connected with any represenlation,
warranty, conduct, omission, deed or tr¿nsaction related to this Deed.
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19 4 No Right to Appoint or Prove

The pariies to this Deed other than Trust Company (PTAL) Limited may not sue Trust Company (PTAL)
Limited personally or seek the appointment of a liquidator, administrator, receiver or similar person to
Trust Company (PTAL) Limited or prove in any liquidation, administration or arrangement of, or affecting,
Trust Company (PTAL) Limited.

19.5 Limit of Liability Not to Apply

The provisions of this clause 19 do not apply to any obligation or liability of Trust Company (PTAL) Limited
to the extent that it is not satisfied because under the Fund's Constitution, the Custody Agreement, or by
operation of law there is a reduction in the extent of Trust Company (PTAL) Lìmited's indemnifìcation out of
the assets of the Fund, as a result of Trust Company (PTAL) Limited's fraud, negligence or wiltul detuult.

19.6 Scope of the Custody Agreement

Despite any other provísion of this Deed, if any obligation otheru¡se imposed upon Trust Company (PTAL)
Limited under this Deed is, ¡n Trust Company (PTAL) LimÍted 's opin¡on, inconsistent with, or beyond the
scope of Trust Company (PTAL) Limited 's obligations or powers under the Custody Agreement, that
obligation, to the extent of that inconsistency or to the extent that it is beyond the scope of Trust Company
(PTAL) Limited 's obligat¡ons or powers under the Custody Agreement, must be performed by LM in iis
capacity as the Respons¡ble Ent¡ty of the Fund.

19.7 lnconsistency with the Custody Agreement

Any failure by Trust Company (PTAL) Limited to perform an obligation which it determines is either
inconsistent with or beyond its powers and obligations under the Custody Agreement witl noi amount to a
breach of or a default under lhis Deed. Trust Company (PTAL) Limited 's determination as to whether an
obligation otherwise imposed upon it under this Deed is inconsîstent with or beyond the scope of its
obligations and powers under the Custody Agreement is final and binding on alf Parties.

19.8 Future Limitations

Trust Company (PTAL) L¡mited is nol obliged to do or refrain from doing anything under this Deed
(including incur any lìability) unless Trust Company (PTAL) Limited 's liabílity is limited in the manner
satisfactory to Trust Company (PTAL) Limited in its absofute discretion.

19.9 Agents

No attorney, agent, receiver or rece¡ver and manager appointed in accordance with this Deed and each
other Security or othenvise has authority to act on behalf of Trust Conrpany (PIAL) Limited in a way which
exposes Trust Company (PTAL) Limited to any personal liability and no act or omission of any such person
will be considered fraud, negligence or wílful default of Trust Company (PTAL) Limited for the purpose of
clause22.5.

19.1 0 Failure by Trust Company (PTAL) Limited

A failure by Trust Company (PTAL) Limited to comply w¡th, or a breach by Trust Company (PTAL) Limited
of any of its obligations under this Deed will not be cons¡dered to be fraud, negligence or wilful default by
Trust Company (PTAL) Limíted if the relevant failure or breach:

(a) arose as a resuft of a breach by a person other than Trust Company (PTAL) Limited where the
performance of the action (the non performance of which gave rise to such breach) is a
precondition to Trust Company (PTAL) Limited performing the said obligation; or

(b) was in accordance with a lawful court order or direction or othen¡yise required by law,

1 9.1 1 Over r itle Pr uvisiur r

All of the terms, clauses and conditions of this Deed are subject to this clause 19.

19.'12 Custodian - LM Managed Performance Fund

The Trust Company (PTAL) Limited enters into this Deed, and the other parties to this Deed acknowledge
that they are avr'are that Trust Company (PTAL) Limited enters into this Deed, only ín its capacity as
custodian of the Trust pursuant to the Custody Agreement and in no other capacity and the other parties to
this Deed are aware of the limited scope of Trust Company (PTAL) Limited 's obligations and powers
under the Custody Agreement.
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19 13 Liabillty Limited

A liability arising under or in connection with this Deed is limited to and can be enforced against Trust
Company (PTAL) Límited only to the extent to which it can be satisfied out of the property of the Trust out
of which Trust Company (PTAL) Limited is actually indemnified for the liability. This limitation of Trust
Company (PTAL) Limited 's liabiliÇ applies despite any other prov¡sion of this Deed and enends to all
liabilities and oÞligations of Ïrust Company (PTAL) Limited in any way connected with any representation,
warranty, conduct, omission, deed or transaction related to this Deed

19.14 No Ríght to Appoint or Prove

Ïhe parties to this Deed other than Trust Company (PTAL) Limited may not sue Trust Company (PTAL)
Limited personally or seek the eppointment of a liquidator, administrator, receiver or similar person to
Trust Company (PTAL) Limited or prove in any líquidation, administration or arrangement of, or affecting,
ïrust Company (PTAL) Limited.

19 'l 5 Limit of Liability Not to Apply

The provisions of this clause 19 do not apply to any obligation or liability of Trust Gompany (PTAL) Limited
to the extent that jt is not satisfied because under the Trust's Constitution, the Custody Agreement, or by
operation of law there is a reduction in the extent of Trust Company (PTAL) Limited's indemnification out of
the assets of the Trust, as a result of Trust Company (PTAL) Limited's fraud, negligen.ce or wilful default.

19.'16 Scope of the Custody Agreement

Despite any other prov¡sion of this Deed, if any obligation othen¡rise ímposed upon Trust Company (PTAL)
Limited under this Deed is, in Trust Company (PTAL) Limited 's opiníon, inconsistent with, or beyond the
scope of Trust Company (PTAL) Limited 's oblígations or powers under the Custody Agreement, that
obligat¡on, to the extent of that inconsistency or to the extent that it is beyond the scope of Trust Company
(PTAL) Limited 's obligations or powers under the Custody Agreement, must be performed by LM in ¡ts
capacity as the Responsible Entity of the Trust.

19.17 lnconsistency with the CustodyAgreement

Any failure by Trust Company (PTAL) Lim¡ted to perform an obfigation which it determines is either
ínconsistent with or beyond Íts powers and obligations under the Custody Agreement wifl not amount to a
breach of or a default under this Deed. Trust Company (PTAL) Limited's determination as to whether an
obligation otherwise imposed upon it under this Deed is inconsistent with or beyond the scope of its
obligations and powers under the Custody Agreement is final and binding on alf Parties.

19.18 Future Limitations

Trust Company (PTAL) Limited is not obliged to do or refrain from doing anything under this Deed
(including incur any liability) unless Trust Company (PTAL) Limited 's liability is limited in the manner
satisfactory to Trust Company (PTAL) Limited in its absolute discretion.

19.19 Agents

f'lo attorney, agent, receiver or receiver and manager appointed Ín accordance with this Deed and each
other Security or olhenvise has authority to act on behalf of Trust Company (PTAL) Limited in a way which
exposes Trust Company (PTAL) Limíted to any personal liabilìty and no act or omission of any such person
will be considered fraud, negligence or wilful default of Trust Company (PTAL) Limited for the purpose of
clause 19.15.

19.20 Failure by Trust Company (PTAL) Limited

A failure by Trust Company (PTAL) Limited to comply with, or a breach by Trust Company (PTAL) Limited
of any of its obligations under this Deed will not be considered to be fraud, negligence or wilful default by
Trust Cornpany (PTAL) Limíted if the relevant failure or breach:
(a) arose as a result of a breach by a person other than Trust Company (PTAL) Limited where the

performance of the action (the non performance of which gave rise to such breach) is a
precondition to Trust Company (PTAL) Limited performing the said obligation; or

(c) was in accordance with a lawful court order ordireçtion or otherwise required by law

19 21 Override Provision

All of the terms, clauses and conditions of this Deed are subject to this clause 19.
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20. LIMIT OF LIABILf TY _ LM

20.1

20.2

20.3

20.4

205

20.6

207

208

20.9

20.10

Responsible Entity and Trustee

To the extent that LM enters into this Deed in its capacity as the responsible entity of the Fund, clauses
20.2 to 206 and clauses 20.12 to 20.13 shall apply. To the extent that LM enters into this Deed in its
capacity as the trustee of the Trust, clauses 20.7 to 20í3 shall apply

Responsible Entity

LM enters into this Deed, and the other parties to this Deed acknowledge that they are aware that LM
enters into this Deed, in its capacity as the responsible entity of the Fund, pursuant to the constitution of
the Fund (the Constitution) and the other parties to this Deed are avr'are of the limited scope of LM's
obligatíons and powers under such Fund.

Liability Limited

A liability arising under or in connection with this Deed is limited to and can be enforced agalnst LM only to
the extent to which it can be satisfìed out of the property of the Fund out of which LM is actually
indemnified for the particular liabil¡ty. Th¡s l¡m¡tatíon of LM's liability appl¡es despite any other provision of
this Deed and extends to all liabilities and obligations of LM in any way connected with any representation,
warranty, conduct, omission, deed or transaction related to this Deed

No Right to Appoint or Prove

The parties to this Deed other than LM may not sue LM personally or seek the appointment of a liquidator,
administrator, receiver or sim¡lar person to LM or prove in any liquidation, administration or arrangemgñt
of, or affecting, LM.

L¡mit of LÌabilíty Not to Apply

The provisions of this clause 20 do not apply to any obligation or liability of LM 1o the extent that it ¡s not
satisfied because under the Fund's Constitutíon or other const¡tuent documents, or by operation of law,
there is a reduction ín the edent of LM's indemnification out of the assets of the Fund, as a result of LM's
fraud, negligence or wilful default.

I nconsistency with the Constitution

Any failure by LM to perform an obligation which it determines is either ínconsistent with or beyond its
powers and obligat¡ons under the Constitution will not amount to a breach of or a default under this Deed.
LM's determination as to whether an obligation othen¡vise imposed upon it under this Deed is inconsistent
with or beyond the scope of its obligations and powers under the Constítution is final and binding on all
part¡es

Trustee

LM also enters into this Deed, and the other parties to this Deed acknowledge that they are aware that LM
enters ioto this Deed, in its capacity as the trustee of the Trust, pursuant to the constitution of the Trust
(the Ïrust Deed) and the other parties to thís Deed are aware of the limited scope of LM's obligations and
powers under such Trust.

Liabil¡ty Limited

A liability arising under or in connection with this Deed is limited to and can be enforced against LM only to
the extent to wh¡ch it can be satisfied out of the property of the Trust out of which LM is actually
indemnified for the particular liability. This limitation of LM's liabílity applies desp¡te any other provision of
this Deed and extends to all liabilities and obligations of LM in any way connected with any representation,
warranty, conduct, omissíon, deed or lransaction related to th¡s Deed.

No Right to Appoint or Prove

The parties to this Deed other than LM may not sue LM personally or seek the appointment of a l¡quidator,
administrator, receiver or similar person to LM or prove ¡n any líquidation, administration or arrangement
of, oraffectìng, LM

Llmit of Liability Not to Apply

The provisions of thÍs clause 20 do not apply to any obligation or liability of LM to the e)dent that it is not
satisfied because under the Trust's Trust Deed or other constituent documents, or by operation of law,
there ¡s a reduction in the extent of LM's indemnification out of the assets of the T¡ust, as a result of LM's
fraud. negligence or wilful default.
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20 11 lnconsistency with the Trust Deed

Any faif ure by LM to perform an obligation which it determines is either inconsistent with or beyond its
powers and obligations under the Trust Deed will not amount to a breach of or a default under this Deed.
LM's determinat¡on as to whether an obligation otherwise imposed upon it under this Deed ¡s ¡nconsistent
with or beyond the scope of its obligations and polvers under the Trust Deed is flnal and binding on all
parties.

2O 12 Fulure Limitations

LM is not obliged to do or refrain from doing anything under this Deed (including ìncur any liability) unless
LM's liability is limited ìn the manner satisfactory to LM in its absolute discretion.

20.13 Override Prov¡s¡on

All of the terms, clauses and conditions of this Deed are subject to this clause 20

21. LM'S AUTHORITY TO ACT FOR FIRST MORTGAGEE

21.1 The Parties acknowledge that LM shall on behalf of the First Mortgagee exercise all of the r¡ghts, powers,
consents, controls and approvals pursuant to or under this Deed and each other Security and all actions
taken by LM shall be deemed to have been authorísed by the First Mortgagee without any Security
Provider or any other person dealing with LM being concerned to enquire as to the authority of LM to act
on behalf of the First Mortgagee in respect of this Deed and each other Security or any matter or thing
arising in relation thereto.

For the purposes of this Deed and each other Security:

(a) all payments to be the Second Mortgagee or a Security Provider under this Deed and each other
Security shall be made to LM on behalf of and for the account of the First Mortgagee;

(b) all demands upon the Second Mortgagee or a Securily Provider shall be made by LM;

21 .2

(c)

(d)

all documents, notices, consents or approvals to be gíven to or by the Secur¡ty Provider under this
Deed and each other Security shall be given to or by LM;

all rights confened upon the First Mortgagee under this Deed and each other Security shall be
exercisable by LM;

(e) all communications in relation to this Deed and each other Security or any transaction contemplatecf
by thìs Deed and each other Security shall þe directed by the Second Mortgagee or any Security
Provider to LM on behalf of the First Mortgagee;

a rece¡pt ìssued by LM shall as against any SecuriÇ Provider constjtute a good and valid discharge on
behalf of the First Mortgagee to any person dealíng with the First Mortgagee.

EXECUTED AS A DEED

EXEGUTED by THE TRUST COMPANY (PTAL)
L¡MITED ACN 008 412 913 as First Mortgagee, by its
Attorney v¿ho state that is has had no of revocation
of the Power of Attorney dated r 7 2tê t,=:-
registered in Queensland as dealing
number__ -l I l_Þ5j.:-i,,1._:

l^r t..ì'.'.n e:.' -ãÞ-
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EXECUTED by THE TRUST coMpANy (PTAL)
LIMITED ACN 008 412913 as Second Mortgagee, by its
Attomey who state that is has had no of revocation
of the Powerof Attorneydated
registered in Queensland as dealing

Ò

. ----::Ll ¡t-rr e. S !ì --- - _

VICKISKODRAS

EXECUTED by LM INVESTMENT MANAGEMENT LTD
ACN 077 208 461in accordance with section 127 of the

(cth):

Sign atu re o f Director/Secreta ry

i). t it.?' ¿ ¿ *... f/.1;.,t'X.. 1'l. i :,ç l i¡''
Full name of Director/Secretary

EXECUTED by PEREGTAN BEAGH pTyLTDACN l2z
4'12864 accordance with section 127 of the0orporations
Act2001(Cth):

Signature of Director/Secretary

Full name of Director/Secretary

John Newby
ol Froi¡e,rty and lni¡as?nlctuË çUstadf Services

Ø,ten ûg.,¡¡er

i{ead

Signature of Wtness Adrienne Anderson

À Juslice of the Peace in and for

..........!f9.ptate of Ner¡r Sot¡th Wales

Splieito'r/Justice of the e""1"-Ñó: 149s79

EXECUTED by GLENSTDE GRoUp (OLD) pTy LTD
ACN 144 620 093 in accordance with section i27 of the
Corporaiions Act 2001 (Cth):

Full name of

Signature of Director

....,. **vr o...r.f.ã**å#- .::.....
Full name of Director

Director/Secretary - Signature

..9'ßr5r .1¡rsi*s+ .

Print full name

)
)
)

)
)

Director - Signature ÇUt-,t1

Print full name
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SCHEDULE 1

First Mortgagee SecuritÍes

(a) Loan Agreement between The Trust Company (PTAL) Limited ACN OOB 412 913 as Lender and LM
lnvestment Management Limited ACN 077 208 461 as responsible entity for the LM Australian lncome
Fund - Currency Protected ARSN 133 497 917, Peregian Beach Pty Ltd ACN 127 412 864 as Borrower
and David Richard Hawes and Glensíde Group Pty Ltd ACN 144 620 093 as Guarantor dated on or
about the date of this Guarantee under which the Lender has conditionally agreed to provide a loan
fâcitity to the Borrower.

(b) Mortgage over the property situated atLotT4 Endeavour Dive, Northlakes Qld more fully described as
Loi 74 on SP 236546, County of Stanley, Parísh of Redcliffe Title Reference 50M8722

(c) Deed of Guarantee and lndemnity given by David Richard Hawes and Glenside Group (Qld) Pty Ltd
ACN 144 620 093 in ñavour ofthe Lender.

(d) General Security Deed by Peregian Beach Pty Ltd ACN 127 412 864 in favour of the Lender over ail the
property, assets and undertakings of Peregian Beach Pty Ltd ACN 127 412864.

(e) General Security Deed by Glenside Group (Qld) Pty Ltd ACN 144 620 093 Ín favour of the Lender over
all the property, assets and undertakings of Glenside Group (Qld) Pty Ltd ACN 144 620 O93

(D Deed of Príority and SubordÌnation intended to be executed on the same date as this Agreement by The
Trust Company (PTAL) Limited ACN 008 412 913 as custodian for the LM Australian lncome Fund -
Currency Protecled ARSN 133 497 917, The Tfust Company (PTAL) Lim¡ted as custodian for the LM
Managed Performance Fund, Perogian Beach Pty Ltd ACN 127 412 864, DavÍd Richard Hawes and
Glenside Group (Qld) Pty Ltd.

þ) Any other documents or security that is provided ¡n support of or refating to lhe Loan Agreement or other
security.

{i00024429 )

233



(a)

SCHEDULE 2
PART I

Second Mortgagee Securities

Loan Agreement between The Trust Company (PTAL) Limited ACN 008 412 913 as Lender
and LM lnvestment Management Limited ACN 077 2OB 461 as responsible entity for the LM
Managed Performance Frjnd, Peregian Beach Pty Ltd ACN 127 412 864 as Borrower and

and Glenside Group Pty Lfd ACN 144 620 093, Green Square property
tion Pty Ltd ACN 104248 053 and Lot .l j1 pty Ltd ACN 106 102 005 as
June, 2010 under which the Lender has provided a loan facility to the

Mortgage over the property situated al Lot 74 Endeavour Dive, Northlakes Qld more fully
described as LoT 74 on SP 236546, County of Stanley, Parish of Redcliffe Title Reference
50848722

Deed of Guarantee and lndemnity given by David Richard Hawes and Glenside Group (eld)
Pty Ltd ACN 144 620 093, Green Square Property Development Corporation Pty Ltd ACN 104
248O53 and Lot 111Pty LtdACN 106 1O2 005 in favourof the Lender.

Fíxed and Floating Charge over Peregian Beach Pty Ltd ACN 127 412 864 in favour of the
Lender over all the property, assets and undertakings of Peregian Beach Pty Ltd ACN 127 412
864.

Fixed and Float¡ng Charge over Glenside Group (Qld) Pty Ltd ACN '144 620 093 in favour of the
!9lqelovei all the property, assets and undertakings of Glenside Group (ald) pty Ltd AcN
144 620 093

ri¡e{ q¡d Floating guare property Development corporation pty Ltd AcN
104 248 053 in fav r all the property, assets and unciertakings oi Green
Square Property D on pty Ltd ACN 104 248 OS3.

Fixed and Floating Charge over Lot 111 Ply Ltd ACN 106 102 005 in favour of the Lender over
all the property, assets and undertakings of Lot 1 1 1 pty Ltd ACN 1 06 102 OOS.

Deed of Priority and Subordínation intended to be executed on the same date as this
Agreement by The Trust Company (PIAL) LimÍted ACN 0OB 412 913 as custodían for the LM
Australjan lncome Fund - currency Protected ARSN 133 497 917, The Trust company (prAL)
Limited as custodian for the LM Managed performance Fund, peregian Beach ptv Ltà ncñ
127 412 864, David Richard Hawes and Glenside Group (etd) pty Ltd.

Any other documents or security that is provided in support of or relating to the Loan Agreement
or other security.

(b)

(c)

(d)

(e)

(0

(s)

(h)

(¡)
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Annexure 7
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Pago 1 of 1

cc 34x
Êor mote lnfomalKn aoour prvclt
wr¡bs)lo,

Lodger (Name, address, E.moll & plrc:no numbor)

LM lnvcstmenl Mânsge¡ìrent Pty Ltd
PO Box 485
SURFERS PARADISE QLD 4217
PH: 5684 4500
clou gh@lmaustralia,çom

crêntor's Australian Credit Licence (lf any)
Grantea's Aushallan Credlt Llcence (lf any)

Lodgor
Code
GC485

-l
7I46ø29L9

øzløE/zøtP21îrTo¿1'

L Prtority partlculars
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Dealíng Nos, 71457419!.".,,..,.....
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Counly

STANTEY
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Tftls Rsforenco
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THE TRUST COMPANY (PTAL) LIMTIED ACN 008 412s13
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Wltnostlng Officcr
(WltßÊssln! offiq€r must Þ0 in âccordðnco wiût Schedule 1

of t-alrd Tltlo Act 1994 sg Legaf Praclltlonot JP, C 0ec)

..".,$ignaturô

#,
crantoF6 Signaturo

A 'Iß.441 
".... ,, ,,,.....tur,nar¡e

The Trugt Company (PTAL) Ltd ACN 008 412913
þy ltÉ Attomey Jqttn +lÊtrqË-Trent Frynklln who
eta(es hs[ il hae had no nollcÉ of revocsllon of (he

Power of A[omey dal& 1A0712010 rogioterod ln
Oueensland ae doallng no. 7 13351029

Trant Franklln
lr4anager Froperty and lnlmetrudurs Cuâtody Sbrvlcss

,,,.#..
Grantaorc Slgnature

')o ¡7 ¡ tz
Exoqutlon Oate

je¡7¡¡z
Exacullon Oalo

LECAI, PR CI]"I'lONtiR
..,.,,,,,.,,-......:.:.....,.:...........,..,,,.,,..,,quailñceilo4

Wtnølslng Afllør '

C/*ltlnÇBs{ßr, off,c.or muet bs ln nccordsnco vrllh Scbedule 1

of Lond Tllls Act 1994 €g LogalPractitlonor', JP' C Dcc)

I
O Thå Slals of Queanslanrl (Dapt of I'lalural Reso¡rcss a¡d L/inos) 2013

I

235



Annexure I

SUPREMX COURT OF QUEENSLAND

REGISTRY:
NUMBER:

Brisbane
8792 0r 20Lt

Plaintilf: KORDAMENTHA PTY LTD
(ACN loo ró9 3er) As TRUSïEE FOR THE
LM MANAGED PERFORMANCE FT.JND

AND

First Dcfendant: LM INVESTMENT M.ANAGEMBNT
LTMITED (RECETI,.ERS AND MA.NAGERS
APPOTNTED ) (nù LTQUTDATTON)
ACN 077 208 ßr

AND

Second Defendant; TRUST COMPANY (PTAL) LnVUTED
ACN OO8 4L2 glt

STATEMENT OF FÁ.CTS

l. Pursuant to section 96 of the Trusts Act 1973 (Qld) ("the Act"l, a trustee

may apply to the Court upon a written statement of facts for directions. Ihis

document sets oìrt the facts relied upon by Mr John Park and Ms Ginctte Muller in

respect of their applÍcation in these proceedings tiled on 5 Novembeç 2015.

2. Mr Park and Ms Muller are the liquidators ("Liquldators") of LM

Investurent Management Limited (Receivers and Managers Appointed) (in

Liquidation)("LMIM'). LMIùÍ is, and remains, the responsible entity oI the LM

AustralÍan Income Fund ("AIF"¡,

3, Between on or about 4.December 2001 and 12 April,2Al3, LMIM was also

the trustee of a trust known as the LM Managed Performance Fund ("MPF"¡.

STATEMENT OF FACTS

Filed on behalf of the Applicants

Russells
Level I8
300 Queen Street
BRISBANE 4OOO

Phone: 07 )A04 8&ll8
Fax; 07 )0048899
SJW _2OltO95 6 -29 ).do or
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¿1. 'I'he busincss o[ iroLh tire MPF and A]F \,vas to usc funds obtained by

-i¡rvestors (rnemtlers) to enter into proper[y investments and strr.rclureci loan

transactiorrs for the purchase and i or developmerrt of real propcrty in Australia for the

eventual l¡enefit of those mcr¡lbers.

5. On 12 April, 20L3, by o¡der oI the Supreme Court of Queensland, LMIM

was removed as trusÏee of the MPF and KordaMentha Pty Ltd and Calibre Capital

Limited were appoinl.ed as the trustees of the MPF ("the Trustees") in place of

LMIM. Calibre Capital Limited has sÍnce purported to resign as a trustee of the MPF,

leaving KordaMentha Pty Ltd the sole rrusree oI the MPF ('KordaMentha').

Tlie directions to prosecute and defend the proceedings

6. On 19 Se¡rtember, 20L3, the Trustee$ cortmenced pr<lceedings by way of

OriginatÍng Application filed in the Supreme Court of Queensland, being proceedlng

number 8792 o'1.2013, seeking dÍrections from the Court pursuant to section 96 of the

Act ("the MPF Proceeding") as to whether the Trustees would be justifiect in

prosc'cuting ce¡lain proceedings against LMIM (the "Peregian Beach Froceeding"),

7 . On 19 September, 2014, the Liquidators filed an OrigÍnating Application in

the Supreme Court of Queensland, being proceeding numbcr 8884 of 2014, seeking

directions pursuant to section 9ó of the Act as to the proper course that LMIM shoulrl

takc'in relation to the MPF Proceeding and the Pere¡gian Beach Proceeding (in the

event that the'I'rustees were advised to prosecute the Peregian Beach Proceeding)

("the AI¡ Proceeding").

8, Pursuant to section 9ó of the Act, the Supreme Court of Queenslandgave

directions to the Liquidators and LMIM and the Trustees, respectively:

(a) on 27 January, 2015 in the AIF Proceeding, 1o the eflect that the

Liq,uidators and LMIM would be þstified in defendinglhe Peregian Beach

Proceeding; and
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(b) on 9 February,2015 in the ùlPF Proceeding, to the cflect ttrat the Trustees

would be justlfied in prosecuting the Peregian Beach Proceeding.

9. On 9 lrebruary,2Al5, the Supreme Court of Queensland ordered that the

Trust Company (PTAL) Limited (PTAL") be added as the Second Defenrlant in the

Peregian Bcach Proceeding, PTAL is thc custodian of the assets of the AIII and

cufrently holds on trust, pursuant to an agreement between the Liquidators and

KordaMentha. a sum of approximately $ L95 million, pending the resolution of the

Peregian Beach Proceedings.

Background facts and pleadings to Peregian Beach Proceedlng

10. The essence of the ailegations against LMIM in the Peregian Beach

Proceeding is that:

(a) LMfM, as responsibie entity of the AIF, loaned approximately $1.7 million

to Peregian Beach on terms which would see that loan and its associated

securities take priority over loans and secudties which already existed

. between LMIM as trustee for the MPF (as lender) and Peregian Beach (as

borrower) (the "Ttansactlon");

(b) ultimately, Peregian Beach defaulted and LMIM sold the securities it heìd

over the bo¡rower's property, albeÍt at a shortfall in respect of the monies

repayable to both the AII'and the MPF;

(c) irr September,2Al3, LMIM as responsible enlity of the AIF received the

sum of 8I,925,729.92, being repayment in full ¡:f its loan plus interest. By

that tÍme the MPF had lent a total of approximately fi'}.2 million in respect

of which it received the sum of. fi429,135.04 from the salq proceeds;

(d) KordaMentha asserfs that the MPF was disadvantaged by the Transaction

and, that by entering into the Transaction, LMfM acted irrappropriately;

and

(e) I(ordaMentha seeks orders requiring LMIM to take stepr such that the

funds received by AIF (now held by PTAI) are paid to KordaMentha as
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lruslee o{ t}re lVtlF (togerher with any intercst lvhich has accrued),

arcaning that the fuII'F rvoulil receive ihe enti¡:e proceeds oI thr:: sale of the

securiiies held ovcr Percgian lleach and AJF would ¡eceive no rnonies in

respect <¡f the lo¿rn of a¡4rroximately $1.,7 rnillion it made to Peregian

Beach.

the proposed settlement

I L The Liquiclators have defended the Peregian Beach Proceedings on behalf clf

LMIM on ttre basis that there are good arguable defences to the claims alleged by

KordaMentha. The commercial reality is, however, that some settlemenls may not

always reflect the actual legal rights of parties. In the Liquidators'view, this is a

Inatter where a 3ettlement based upon commercial consideradons rather than strict

Iegal rights is appropriate and desirable.

L2. The First Defendant and KordaMentha have reached an in principle

agreement to settle the Peregian Beach Proceedings. A proposed Deed of Settlement is

being drafted between the parties but is c<¡ndÍtional, upon each of LMIM and

KordaMentha receiving judicial direction to the effect that they would be justilied in

carrying out the settlement.

13. The Liquidators intend to exhibit a copy oI the proposed Deed of

Settlement to an affidavit to be sworn by Ms Kelly-Anne Trenfield as a confidential

exhibit. So far as is po.ssible, the Liquidators wish to maÍnfain the confidentiality of

that document and will request thât the court make an appropriate confidentiality

order in that rêgarcl.

14. In essence, the terms of settlement operate such that of the funds held on

trust by PTAL, being approximately $1.95 million, be split such that. the sum of

$675,000.00 is to be paid to KordaMentha and the bala¡rce with all accretions (being
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approximateiy $1.275 núilion) is tc¡ be paitl to the AlF, r,i¡ith each party to bear its own

costs of the Peregian ÏJeach Proceedirrg and the AIF Proceeding,

I5' In the Liquidators'view, the follc¡wing matters are factors to be weighed up

in determinin.g whether the First Defendant is justilied in proceeding with the

proposed lerms of the Deed of Settlement:-

(a) the confidentiaì ìegal advice the LiquÍdators have receiyed from Queens

Counsel ancl Junior Counsel on prospects and the win/lose alalysis in

respect of the Peregian Beach Proce eding (in respect of which legal

professional privilege is not waived and these advices are to remain

confidemial);

(b)

(c)

(d)

(e)

the Liquidators'professional fees ancl costs to date in dealing with the

Peregian Ileach Proceeding are û22,109.50;

LMIM's legal costs and expenses incurred to date in defending the Peregian

B each Proceeding are approximately $ 3 5 ó, 0 00, 00;

the Liquidators' future professional fees and costs in dealing wÍth the

Peregian Beach Proceeding up to the conclusion of a trial are estimated to

be approximately $44,000.00;

LMIM's future estimated legal fees and expenses in defendirrg the Peregian

Beach Proceeding up to the conclusion of a trial are expected to be

approximately $150,000.00 (as estimated to the Liquidators'by IMIM's

solicitors);
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(f)

(s)

(h)

(i)

the quantum of the pro¡rosed settiement is r,vithin the range of the possible

Lrest to worst case outconres oI tile Peregian lleach Proceeding should the

matter procc.ed for determination at a trial;

the Liquidators are cognisant of the commenfs made by a number of judgcs

regarding members' funds being spent on lÌrigation rather then there being

a timeiy return of funds to memhers;

the uncertainty which exists whether any policy or polices of insurance

potentially hcld by LMIM will respond to any claim made by LMIM

regarding the Peregian Beach Proceeding, any loss to the AIF, including as

a result of the proposed sef tlement, and the impact of the proposed

settlement upon any such claÍm for indemnity ; and

the commerciality of the proposed settlement of the Peregian Beach

Proceeding from the point of view of the AIF menrbers, including:

lhat the settlement wili bring certainty to the members of the

AIF;

(ü) the settlement will ensure that will be a return to members of

the AIF;

(iii ) the settlement will enable the Liquidators 1o bring about the

timcly and efficient winding up of the AIF, including effectÍng a

distribution tcl members (hopefully) prior to the end of the

calendar yea4

the settlement removes thc risks associatcd wiJh litigation,

including the risk of an adverse costs order against the AIF;

(i)

(iv)
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(v)

(xi)

(x)

the setilem.ent obviates the ongoing costs associated with the

litigation, induding the costs of:

(vi) undertaking disclosure of potentially thousands of

pages of dncuments, (both electronic and hard copy);

(vii) the. costs oI engaging experts;

(viii) the costs of obtaining witness statements;

(ix) the costs of subpoenas; and

the costs of a trial which would likely involve both

Senior and Junior counsel;

although IIVÍIM has obtained an order for securÍty for costs

against the MPF in the sum of $375,000,00 by way of a bank

guarantee, if LMIM is ultimarely successful at a trial and is

awarded costs, it is unlikely that LMIM will recover all of the

legal costs incuned, nor the liquidators fees and remuneration

in running the t¡fal; as such, the longer the Peregian Beach

Proceeding continues the greater the cost to the AJF and the

greater the risk that the MPF may not have sufficient funcls to

meet an adverse costs order; and

the time costs of money from the point of wew of the membem

of th.e AIF and the timeliness of the payment of a dividend to

AfF members.

(xii)
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16. Accordingly, the Liquidators have irrought this applicatic¡n for directions as

1o whether the Itirst Defendant is justifiecl in proceeding with lhe proposed Deerl of

Scttìement to resolve the Peregian Beach Proceeding.

(rtse/s
Signed:

Description

Dated:

Russells

Solicitors fo¡ the First Defendant

5th day of Noveml¡er, 2015
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