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COURT OF APPEAL

SACPI 2011 0103
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GRAHAM GOLDENBERG & ORS (according to the Schedule)

Appellants
-and -

BOSI1 SECURITY SERVICES LIMITED (ACN 009 413 852) & ORS (according
the schedule attached)

Respondents
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MGA Lawyers Solicitors Code: 104101

Level 9, Tel: 8631 5555
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This is the exhibit marked “EG-7" now produced and shown to Eli Goldfinger
-at the time of swearing-bis affidavit on 19 September 2012.
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\RKGEREMIA
Level 9 179 Queen Street, Mathoume VIC 3000
An Australian Legal Practitioner
within the meaning of the
................ Legal Profession Act-2004 - - - - oo e

MGA Lawyers, Level 8, 179 Queen St, Melbourne Vic

An Australian Legal Practitioner with the meaning of the Legal Practice Act
2001
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Management and Funding Agreement for the funding of the
Almonds Appeal S APCI! 2011 0103

Date 22 Ochober 204

Parties Graham Goldenberg, Christopher Littley, Constantine Moshopoulos and
David Butterfield

of C/- Clarendon Lawyers, Level 17, Rialta North Tower, 525 Collins Street,
Melbourne, Victoria, 3000 (Clalmants)

GRB Equities Pty Ltd ACN 102 684 708 as frustee for MRE Equitios Trust

of C/- MAB Corporation Ply Ltd, Level 5, 441 St Kilda Road, Melbourne, Victoria,
3004

Redvil¢ Pty Ltd AGN: 115 017 162

of G/- EGA Corporate Advisers Pty Ltd, Level 18, 499 St Kilda Rd, Melbourne,
Victoriz, 3004 '

Ferrarl Investments Holdings Piy Ltd ACN: 133 024 549 as trustee for Ferrari
Investmants Holdings Trust

of C/- EGA Corporate Advisers Pty 14d, Level 18, 409 St Kllda Rd, Melbourne,
Victoria, 3004

(fogether, Managars)

Background {A) The Claimants have lodged an appeal with the Victorian Court of Appeal
against the decision of Davles J in BOS] Security Services Limited (ACN
008 413 852} as trustee Tor Australia & New Zedland Banking Group
Limited (ACN 005 357 522) and BOS International (Australia} Limited
(ACN 066 601 250) and Weslpac Barking Corporation (ACN 007 457
141) v Australia & New Zealand Banking Group Limited (ACN 005 357
522) & Ors [SCI 2009 10899] {the Apportionment case} and the appeal
proceedings are idenfified as S APC 2011 0103, .

{B) The Claimants have requested the Managers to provide the managemeant
and funding for the Appeal.

{C)  The Managers are prepared to conduct the Project Management and pay
the Project Costs pursuant to the terms of this Agresment.

) The Managers propose to appoint the Lawyers to provide the Lega! Work
" to the Claimants on the terms of the Standard Lawyers Terms.

{E) The Claimants acknowledge that the Managers have, by virlue of their
obligations and entiflements {induding recelving a percentage of the
Resolution Surn) set outin this Agraement, an interest In the Appeal.

Management and Funding Agreement for the funding of the Almends Appeal
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1 Definitions and Interpretation

1 Definltfons

Acqulsition

Adverse Cosls Order

Almeond Land Schemes

Appeal

Commencement Date

Considaration

Costs Order
Court
GST

GST Act

Agreement

input Tax Credit

Lawyers

Legal Work

Privilege

Project

Project Budget

The meaning given to this term In the GST Act.
Any costs order made in favour of the Respondents against the

Clalmants In the Appeal In respact of costs incuired during the term
of this Agreement.

The Timbercorp Almond schemes the subject matter of the
Apportionment case,

The appeal referred to in Redital A.

B Oclober 2011,

The meaning given to this term in the GST Act.

An order made by a Court raquiring one or more pariies to the
Appeal andfor the Managars to pay the costs incurred by anather
parly or other parties to the Appeal,

The Victorlan Court of Appeal.

The meaning given to this tarm in the GST Act.

The A New Tax System {Goods and Services Tax) Act 1993 (Cth).
This agreement between the Claimants and the Managers and, it
amended, this agreement as amended, and (for the avoidance of
doubt) includes Schedules 1, 2and 3.

The meaning given 1o this expression by the GST Act.

Clarendon Lawyers Pty Ltd of Level 17, Rialto North Tower, 525

Collins Strest, Melboumne or any firm of solicltors appointed in thelr
place,

Advice and other legal services which the Lawyers consider
reasonably necessary {o prosecute the Appeal.

Unless the conlext otherwise requires, means lagal profe:_sslonai
privilege and includes any joint interest privilege or common inferest
privilege.

The Project Management and the conduct of the Appeal in o.rd.er_ to
achleve Resclution of the Appeal, with the aim of maximising

~ settlement or judgment proceeds, net of Project Costs, in respect of

the Appeal as quickly as possible, having due regard to all risks,
and, in particular, the Appeal haing tinsucoessful.

The budget (inclusive of any GST payable) for the Project prepared
by the Lawyers and accepted by the Managers and the Lawyers at
the commencement of the Standard Lawyers Terms, which is to be
in the form of Schedule 2 to thls Agresment, and any amended or
varied budget which may subsequently be prepared by the Lawyers

and which is accepted by the Managers as replacing the previous
budget.

Management and Funding Agreement for the funding of the Almonds Appeal
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Project Costs

ProjJect Management

Resolufion

Resolution Sum

Respondents

Settlement

Standard Lawyers Terms

Supply
Taxable Supply

Termination

Trust Account

The costs and expenses, including any 35T payable on any Supply
made by any entity as a result of the cast or expense being
incurred, comprising:

(a) the cosis and expenses associated with the Project
Management;

(B)  the costs involved in the provision by the Managers of any
securfy for costs;

(c)  any Adverse Costs Order paid by the Managers;

{d) thereasonable legal costs and disbursements of the Lawyers
Incurred (including any cosfs incurred prior to the
Commencement Date) for the sole purpose of prosecuting
and resolving the Appeal; and

(e) ol of the Managers’ aut of packet costs and expenses pald or
incurred in relation to the Project {other than lhose afready
referred to in this definlion).

The management servlces described in sub-clause 3(z) of this
Agreement.

When all or any part of the Resolution Sum is received and where
the Resalution Sum is received in parts, a “Resolution” occurs each
tima a part is received,

The amount or amounis of money, or the value of gonds, services
or benedits, for which the Appeal is Setiled, or for which judgement
is given, in favour of the Claimants, Including any interest and costs.

BOS! Security Services Limited (ACN 009 413 852} as rustee for
Australia & New Zealand Banking Group Limited (ACN 005 357
£22) and BOS International {Australia} Limited (ACN 066 601 260)
and Westpac Banking Corporation (ACN 007 457 141) and Auslralia
& New Zealand Banking Group Limited (ACN 005 357 522} in
respect of whom the Appeal was commenced and in respect of
whom the Managers accept Adverse Costs Order exposure.

Any compromiss, disconfinuance, walver, payment, release or other
form of settlernent whatsoever where value passes from or on
behalf of one or more Respondents to the Claimants in
circumstances where the Appeal does not continue, as a result of or
in connectlon with the passing of that value and “Seitle”, “Setiles”
and “Setiled” have corresponding meanings.

Maans the terms and conditions attached as Schedule 1 to this
Agreament,

The meaning given to this term in the GST Act.
The meaning given to (his lerm In the GST Act.
A terrinatfon in accordance with clauses 12 or 13 and also any
completion, failure, avoldance, rescission, annulment or ofher

cessation of effect of this Agreement.

The account referred to in sub-clause 5(a).

Management and Funding Agreemer:t for the funding of the Almonds Appeal
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1,2  General

(a)
(b)

{c)
@
(e}

{0

@

t

The written terms of this Agreement constituta the enfire agreement between the
parties,

Neither the Clalmants nor the Managers Intend fo be pariners or fidudiaries with or to
aach other. Nothing in this Agreement shall constilute the Claimants and the
Managers as partners of fiduciaries.

There will be no variation or amendment to the terms of this Agreement or the Projact
Budget except in writing signed by each of the Claimants and the Managers.

A facsimile transmission of this Agreement signed by any party to it will be freated as
an original signed by that party.

if any provision of this Agreement, or the application thereof to any person or ]
circumsiances, Is or becomes Invalid or unenforcealle, the remalning provislons will

not be affected and each provision shall remain valid and be enforceable fo the full
extent permitied by law,

The Clgimants and the Managers will promptly execute all documernits and do all
things that either of them from time to time reasonably requires of the other to effedt,

berfect or complete the provisions of this Agreement and any ransaction
contemplated by i,

The singular includes the plural In this Agreement and vice versa.

All references o clauses, sub-clauses and paragraphs are referencas to clauses, sub-
clauses and paragraphs In this Agreement.

2 Condition

This Agreement is conditional upon the approval of the Supreme Court of Victoria.

3 Project Management

(a)

(b)

As from the Commancement DaisThe Managers will provide the following
management services in respect of the Project during the term of this Agreement:

(i}  advising the Clalmanis on strategy;

{i} refention of service praviders (induding the Lawyers) for the Project other than
bartisters and exper! witnesses, induding, where necessary, personne! to
agslst in the Project Management;

(i}  creating and seeking compliance with tha Project Budget;

(iv)  consldering the advice of the Lawyers and providing instruetions to the
Lawyers subject {0 clause 9;

{v)} database and document management;

(vi) facliitating periodic meetings batwean Project parficipants and reporting to the
Claimants in respect of pragress;

{vil) facilitating non fitigious means of resalving the Appeal; and

{(vil}} designing and implemenfing any process for the resolution of the Appes! other
than through legal Appeal.

If and when requested to do so by the Lawyers, the Clalmants will af the cost of the
Claimants:

{1} provide to the Lawyers all documents and information in the possession,
control or power of the Claimants relevant to the Appeal;

(i)  provide a written statement of evidance in relation to the Appeal; and
(i)  aftend the Court {o give evidence in relation to the Appeal.

Managemsnt and Funding Agreement for the funding of the Almonds Appeal
S APCE2011 0103

GARDDI_1100297_D82.doc

o




4 Profect Costs

(a}
(b)

(c)

()

(&

M

The Managers will pay the Project Costs on the terms of this Agreemsnt,

The Managers will not sesk reimbursement from the Claimants of any internal
overheads Incurred as part of the Project Costs.

if the Respondents make any payment by way of costs during the course of the
Appeaal then such payment will be made into the Trust Account an trust for the
Managars and may be uillised by the Managers in paying or reimbursing Project
Costs. The Lawyers will make payment of such monies as directed by tha Managers
from time 1o fime.

The Managers will pay any Adverse Costs Order. If thers is any Resolution Sum or
other menies in the Trust Account at the time of the Adverse Costs Order being made
then those monies will first be employed o pay the Adverse Costs Order and the
Managers will pay any batance outstanding after such payment. The Lawyers wili pay
out those montes from the Trust Account at the request of the Managers.

As soon as it is requested to do so by the Lawyers, the Managers will execute a Deed
in tha form set out in Schedule 3 and will deliver a copy of it to the Respondents and to
the Court,

The Managers will not be required to provide any security for costs in the Appeal to
meet the Respondents’ costs,

5 Receipt of Resolutiol Sum

(2)

)

(c}

@

The Claimants and the Managers agree that the Lawyers will (and will be dlrected o)
recgive any Resolution Sum and are to immediately pay any Resolution Sum inio 2
Separate trust account kept for that purpose.

The Lawyers will hold that part of the Resolution Sum disposed of or otherwise due o
the Managers under this Agreement on trust for the Managers and the balance on

trust for the Claimants to be dispensed in accordance with the directions of the
Claimants.

If, 1n spite of sub-clause Sfa), the Claimants direclly or indireclly receive all or any part
of the Resolution Sum, the Claimants will pay it over, together with the reasonable
market value of any non monetary component of the Resolution Sum raceived, to the
Lawyers to be paid Into the Trust Account and daalt with on the terms of this
Agreement. If there is a dispule in relation to the appropriate amount of any non-
monetary component, then the dispute shall be condiusively resolved in accordance
with the opinion of the most sanior counsel retained by the Lawyers in the Appeal or, if
no counsel has been retained, the opinion of Lawyers.

The obligation in sub-clause 5(c) Is a continuing obligation and survives any
Termination of this Agreement save for a Termination pursuant to sub-clause 13{a).

6 Application of Resolution Sum

(a)
(k)

(c)

The Lawyers will forthwith pay cut of the Trust Account all amounts referred to In sub-
clauss 8{a) upon cleared funds belng available.

The obligation imposed by sub-clause 6(a) and sub-clause &(z) is to be met prior to
the payment from the Resolution Sum of any other expenses or obllgations of the
Claimants, including any other fees or costs.

If any part or all of the Resolution Sunt is not money, the Claimants will, as soon as
the part or all of it is received, pay fo the Lawyers for deposlt in the Trust Accourit an
amount equal to the reasonable market value of the non monetary component of the

Management and Funding Agreament for the funding of the Almonds Appeal
S APCI 2011 0103
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Resolutlon Sum so recelved. If there is a dispute in relation to the approptiate amount
of any non-monetary component, then tha dispute shall be conclusively resclved in
accordance with the opinion of the most senior counse! retained by the Lawyers in the
Appeal or, If no counsel has been retained, the opinion of Lawyers,

7 Retrial

If there is a fingl judgment in the Appeal infavour of the Claimants witich orders a retrial, then
the Managers may &lect to fund the legal costs and disbursements of the retrial. Ifthe
Managers so elect, the Claimants will cause the Lawysrs ta prosecute the retrial in the name
of the Claimants. The Claimants and the Lawyers will take all reasonable staps io
expeditiously prosecute the retrial, The Managers will pay any Adverse Cosis Order ¥ the
refrial is funded hy the Managers and is lost by the Clalmants.

8 Project Costs and Commission

{a)  Upen Resolution, and before any other payments are made from the Resdution Sum,
the Claimants will-pay to the Managers from the Resolution Sum:

() anamountequal to the total Projact Costs (reduced by an amount equal to
the sum of any Input Tax Credits received or receivable by the Managers on ‘

Acquisitions made In incurring the Project Costs, including pursuant to sub-
clause &)

()  anamount equal to an additional amount, o accaunt of GST, being the
amount cbiained by multiplying the prevailing rate of GST (currently 10%) by
an amount equal {o the Consideration to ba raceived by the Managers for any
Taxable Supply made by the Managers under or in connection with this
Agreement (apart from any Consideration to be pravided pursuant to this
paragraph 8(a)(i));

{ill}  anamountequal to the percentage of the Resolution Sum determired as
follows:

(A) if the Appeal proceeds o judgment in the Appellants’ favolr, 35% of
any judgment amount on the Appeal or $5,000,000, whichever Is the
lesser; or

(B) i a Seftlement is reached and approved by the Courk;

(1)  ifthe Court approves the Resolution Sum as a global amount
in resolution of all Timbercorp horticultural schemes, or, for 4il
Timbercorp Olive and Almond schemes, without allocating
apporiions between discrefe schemas, then 17%% of the
Resofution Sum; or

{2}  fthe Court apporlions the Resclutlon Sum between schemes
and allocates a discrete portion to the Almond Land
Schemes, then 35% of the amount apportioned to the
schemes the subject of the Appeal.

(b)  The Claimants hereby dispose of and assign lo the Managers, as Consideration for
the financing of the Appeal, that part of the Resolution Sum equal to the totel of the
amounts referred te in paragraphs 8{a)(i} to &a)(ii), but where that total is greater than
the amount of the balance of the Resclution Sum after the disposition and assignment
referred to in this paragraph 8(b) (provided that disposition and assignment has not
been terminated), then limited to that balance;

{(¢)  The Claimants will, at the Managers’ request, pay ta the Managers any {nput Tax
Credit to which the Claimants are entiled under the GST Actin respect of the
incurrence of the Praject Costs. Any such amount is payable at the earliest time the
Claimants can claim the benefit of the Input Tax Creditfrom tha Commissioner of
Taxation. If upon Resolution, there is any Input Tax Credif not paid to the Managers,
that is payable, or would be payable if the Managers had made a request, under this

Managemnent and Funding Agreement for (he funding of the Aimonds Appeat
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sub-clause, then the Managers will be eniied o receive payment of the GST (paid by
ths Managers} to which that Input Tax Credit relates or would retats, under sub-clause
&a)

{d}  Subjectto sub-clause 8(c), no fees or commissions will hecome due or owing by the
Claimants to the Managers unless and until Resalution and then will not exceed the
Resolution Sum.

9 The Lawyers’ Retainer and Settlement

(8}  The Managers will appoint the Lawyers to provide ihe Legal Work to the Claimants on
the terms of the Standard Lawyers Terms.

{v)  The Claimants agree that if there Is any inconsistency between the terms of any
relainer agreement betwean the Claimants and the Lawyers and this Agreement or the
Standard Lawyers Terms, the terms of ihls Agreement or the Standard Lawyers
Terms, as applicable, Wil prevail.

(c)  The Managers will give day to day instructions concerning the Appeal, howaver the

Claimants may override the instrucfions given by the Managers by the Claimanis
glving instructions to the Lewyers.

(d)  Exceptinrelation to Settiement, which Is dealt with below, if the Lawyers notify the
Managers and the Claimanis that the Lawyers believe that circumstances have arisen
such that they may be in a position of corflict with respect to any obligations they ows
in the Managers and thoss they owe to the Clalmants, the Claimants and the
Managers agree that, in order fo resolve that conflict, the Lawyers may:

() seek instructions fram the Claimants, which instructions will override those that
may be given by the Managers;

{liy give advice to the Claimants and take instructions from the Clalmants, even

though such advice and instruetions are or may be contrary to the Managers®
inferasts; and

(i)  refrain from giving the Managers advice and from acting on lhe Managers'
instructions, where that advice or those instructions are or may e contrary to
the Claimants’ instructions.

{(8)  Nothing in sub-clauses (c) or 9(d) entitles the Claimants lo breach, or authorises the
breach of, any terms of this Agreement. -

o Inrecagnition of the fact that the Managers have an interest in the Resolution Sum, if
the Claimanis: y

()  wantto Settle the Appeal for less than the Managers consider appropriate; or

(i}  do not want to Seifle the Appeal when the Managers consider it appropriate for
the Claimiants to do so;

then the Managers and the Claimants must seek to resolve their difference of opinion
by referring it to counsel for advics on whether, in counsel's opinion, Setlement of the
Appeal an the terms and in the dircumstances identified by elther the Managers or the
Claimants or both, is reasonable in all of the circumstances.

{g}  Inthe firstinstance counsel will be the mast senior counse! of those retained by the .
Lawyers. I no vounsel has been retained then the Lawyars in consultation with the
Claimanis and the Managers will appoint senlor counsel for that purpose, i the
Managers and the Claimants are unable to agree on the selection of a senior counsel

then the senior counse! will be one appointed by the Presldent of the Victorlan Bar
Asscciation for that purpose, '

() The opinion of counsel will be final and hinding on bath the Claimants and the
Managers. Counsel may proceed as he or she saes fit to Inform himself or herseif
befere forming and defivering his or her opinion, If counsel's opinion is that the
Settlement is reasonable then the parties agree that the Lawyers will be instructed to
do all that is necassary to Settle the Appeal on that basis.

Management and Funding Agreement far the funding of the Almonds Appeal
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I The Managers will pay the costs of counsel providing Wis or her opirion as part of the
Project Cosis.

I} The Managers and the Claimants agree that, should any confilet arlse as between the
Interesls of the Managers and the interests of the Claimants, then the Lawyers may
continue to provide the Legal Work to the Claimants and the Managers will ralse no
objection to them daing so.

Confidentiality and Provision of Documents

11

(8  Inproviding lo the Managers any documents or Information about the Appeal, the
Clalmants do not infend to waive any Privilege that may attach o such documents or
information.

{b)  The Managers agree that information, communications and dacumentation provided ta
them ar that Is generated by the Managers in the course of the Project Management or
that is provided to them by the Claimants, the Lawyers or any counael instructed_ by
the Lawyers, is provided, acquired or generated in clrcumstances where the Claimants
are contemplating, particlpating in or conducting litigation against the Respondents,
and the Managers and the Clalmants acknowladge that all such information,
communications and documentation are confidential within the meaning of equity and
the communications are “confidential communications” and any documents are
“confidential dacurments” within the meaning of Part 3.10 of the Evidence Act 2008
{ Vic} unless already in the public domain. The Managers agree o preserve that
confidentiality unless disclosure is authorlsed, agreed to or contemplated by this
Agreement, or is otherwise required by law.

Duration of Agreement

12

Subject to dauses 12 and 13, this Agreement commences on the Commencement Date and
continues in operation untl):

{¢)  the Appeal has sonciuded; and

(b)  the Maragers have complied with alf of thelr obligations pursuant to this Agresment,
and the Resolution Sum (if any) has been disbursed in accordance with this
Agreement,

Termination by the Manager

{a)  Ifthe Claimants commit a serious breach of this Agreement and do not remedy the
breach within 30 days after receiving written notlca from the Managers requiring them
to do so, the Managers may terminate this Agreement forthwiih by giving 7 days’
wrilten notice to the Claimants.

(b}  if the Managers terminate thelr obligations pursuant to sub-clause 1 2(2), then the
disposition and assignment referred {o in paragraph 8(b} will be terminated and the
Managers will not be entitled to any amount purstiant to paragraph 8{a){f) but lhey_will
conlinue fo be entitled to receive amounts pursuant to paragraphs 8(z)() and 8{a)(i)
from any Resolution Sum. The Claimants will notify the Managers upon receipt by the
Claimanis of all or any part of the Resclution Sum. The obligations in this clause
survive any Terrnination of this Agreement.

{c) Al obligations of the Managers under this Agreement cease on the date the
Managers’ termination becomes sffective, save for obligations accrued to that date.

{d)  The accrued obligations of the Managers refemed to In sub-clauses 12(a) and 12{g)
coiprise:

() payment of any cutstanding Project Costs pursuant lo sub-clause 4(a} incurred
up to lhe date the notice of termination becomes effective; and

(i)  payment of any quantified Adverse Costs Order {which, for the évoida_nca of
doubt, relates only to costs which arise in, or are aftributed to, Ihe period

Management and Funding Agreement for the funding of the Almonds Appeal g
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heglnnihg on the Commencement Date and ending on the dafe the notics of
termination bacomes effeciive).

13 Termination by the Claimants

{a)  if the Managers commit a serlous breach of this Agresment and do not remedy the
breach within 30 days after recelving written notice from the Clalmants requising them
to do so, the Claimants may terminate this Agreement forthwith by giving 7 days'
written nafice to the Managers.

(b)  [fthis Agreement is terminated by the Claimants pursuant to sub-clause 13(a), then:

{i)  the Managers remain liable for the obligations referred to in sub-clause 12(d);
and

(i} the dispositions and assignments referred to in sub-clause &(b) will be
terminated and the Claimants wil nat be required to make any payment to the
Managers under sub-clause 8.

14 Miscellanheous

() The Claimants and the Managers will, save as otherwise axpressly provided in this
Agreement, not do or permit to be done anything likely to deprive any party of the
benefit for which the party entered this Agreement.

(b} - Each Claimantwill use his, her or its best endeavours to cause any Resolution Sum to
be recelved or recovered as quickly as possible and particulardy after any Setfiement
or judgment in respect of the Appeal.

{c) . IF this Agreement or any part thereof s annulled, avalded or held unenforceable, the
Clatmants will forthwith do all things necessary, including without limitation executing
any further or other agreement or Instrument, to ensure that the Managers receive any
remuneration, entittement or other benefit to which this Agreement refers or which is
contemplated by this Agreement. The Claimants Irrevocably agree that praduction of

a copy of this Agreement shall be conclusive evidencs of the Claimanis' obligation as
set outin this clause.

{d)  The Claimants will not seek any order from any court that may detrimentally affect the
Managers' rights under this Agreement other than with the consent of the Managers or
as arises out of any breach by the Managers of this Agresment.

(e}  IFihe Claimants actin breach of this Agreamant, diauses 6 and 8 will coninue to apply
to any payment received by the Clalmants In respact of the Appeal.

{f} The Clalmants and the Managers will keap the contents of this Agrasment confldentlel
in so far as it concerns the lems of the relationship betwsen the Claimants and the
Manager, except where disclosure to the Austraiian Securlfies Exchange or to a Court
Is required or disclosure is, In the Manager's absolute discretion, made by the
Managers to the Respondents or the Respondents’ agent or agents.

15 Govemning Law

This Agreement Is entered into in Victoria and is to be construed in accordance with and

governed by the laws of Victoria and the parties submit 1o the Jurisdiction of the courts of that
State.

16 Notices

(@ Al notices given under this Agreement shall be in writing and may be served
personally, by post, facsimile or by ermail.

{b)  The address for service of each of the Managers is as follows:
MRB Equitiss Pty Lid

Management and Funding Agreement for the funding of the Almonds Appeal
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MAB Corparation Pty Ltd
Lavel 5,

441 St Kilda Road
Metbourne, Victorla 3004

Redvitd Pty Ltd

EGA Corporate Advisers Pty Ltd
Level 18, '
499 3t Kilda Read

Metbourne, Victoria 3004

Ferrari Investments Holdings Pty Ltd

EGA Corporate Advisers Pty Lid
Level 18,

499 St Kilda Road

Melbourne, Victoria 3004

{c)  Tho address for service of the Claimants is:
Clarendon Lawyers

Level 17, Rialto Narth Towe
525 Colliris Strest )
" Metbourne, Victaria 3000

(d)  Nofices shall be deemed to be raceived on the day after they are posted and the day
they sre transmitted by facsimile or email.

17 Acknowledgement

By execuling this Agreement the Claimants acknowledgs that the Mana}gers recommended to
the Claimants that the Claimants first obtain | egal advice as to its meaning and effect.

Managerent and Funding Agreemant for the funding of the Almonds Appeal
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Signing page

Executed as an Agreement

SIGNED by GRAHAM GOLDENBERG in the

i

Sign;ure of Witriess Signature’ f Grah%@olde rg
[oni HAlis
Name of witness (please print}

SIGNED by CHRIS MARK LITTLEY in the
presence of :

Signature of witness

Name of witness fplzase priag

SIGNED by CONSTANTINE
MOSHOPOULOS in the presence of :

Signature of witness

Nare of witness {please print)

SIGNED by DAVID BUTTERFIELD in the
presence of :

Slgnature of Chris Littley

Signature of Constantine Moshopoulos

Signature of wilness

Name of witness gease prin)

Signature of David Butterfield

Managemeni and Funding Agreement for the funding of the

Almonds Appeal

GAROO1,_1100287_082.dog
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Signing page

Executed as an Agresment

SIGNED by GRAHAM GOLDENBERG in the
presence of :

Signature of witness Signature of Graham Goldenberg

Name of witness (please print}

SIGNED by CHRIS MARK LITTLEY in the
presence of ;

‘sﬁ{% %ﬁh\vl Littley )

_Maviio Lavowis
Name cf witness (please priny

SIGNED by CONSTANTINE
MOSHOPOULOS in the presence of

Signature of witness Signature of Constarntine Mashopouios

Name of witness (pfase priny

SIGNED by DAVID BUTTERFIELD in the
presence of ;

Signature of witness Signature of David Butterflald

Name of witness (olease pring

Mariagement and Funding Agreermnent for the funding of the 12

Almonds Appeal S APCI 2011 0103
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Signing page

Executed as an Agraement

SIGNED by GRAHAM GOLDENBERG in the
presence of :

Signature of witness

Name of wilness forease pring

 SIGNED by CHRIS MARK LITTLEY in the
presence of :

Signature of Graham Goldenberg

Signature of withess

Name of wifness (prease prnp

SIGNED by CONSTANTINE
MOSHOPOHLOS in the presence of ;

Q

Signature of Chiis Littley

Signature of vﬁtﬁsﬂ

Tania fhllips

MName of witness (please print)

SIGNED by DAVID BUTTERFIELD in the
presenca of :

Slgna}u’a of Constantine Moshopoulos

Signature of witness

Name of witness folease pring

Signature of David Butterfield

Management and Funding Agreemaent for the funding of the

Almonds Appeal

GARGDT_ 1100257, _082.doc
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Signing page

Executed as an Agreement

SIGNED hy GRAHAM GOLDENBERG In the
presence of :

Slgnature of wilness Slgnature of Graham Goldenberg

Name of witness (pfease pring

SIGNED by CHRIS MARK LITTLEY in the
presence of :

Slgnature of witness Signature of Chiris Littley

Name of witness {please pring

SIGNED by CONSTANTINE
MOSHOPOULOS in the presence of :

Signature of witness Signature of Constantine Moshopoulos

Name of witness (please pring

SIGNED by DAVID BUTTERFIELB in the

presence of : ,
L ol Jasenrs. Bty
Signal@efﬁitness Signature of David Butterfield
MiCHAET — Fetnon
Name of witness (elease print)

Management anrd Funding Agreement for the funding of the 12

Almonds Appeal S APCI 2011 0103
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EXECUTED by MRB EQUITIES PTY LTD a5
trustee for MRB EQUITIES TRUST in
accordance with the Corporations Act 2001 by
being signed by Michael Raymond Buxton,
who states that he Is the sole director:

M

EXECUTED by REDVIL¥ PTY LTD in
accordance with the Corporations Act 2004 by
being signed by Eli Goldfinger, who states
that he is the sola directar:

EXECUTED by FERRARI INVESTMENT
HOLDINGS PTV L.TD as trustee for
FERRARI INVESTMENTS HOLDINGS
TRUST In accordance with the Corporations
Act 2001 by being signed by Pater Ferrari
who states that he is the sale director:

2

o pfrrrromy
Signatura of Michael Raymond Buxton

Signalure of Ell Goldfinger

e

L

o= e ]

Sighature of Peter Farrari

Managsment and Funding Agreement for the funding of the Almonds Appeal
3 APGI 2011 0103
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Schedule 1 - Standard Lawyers Terms

This agresment is made the 25/ ol day of O efober 2011,

BETWEEN: Clarendon Lawyars Pty Ltd ACN 126 880 411 (Lawyers).

AND:

of Level 17, Rialto North Tower, 525 Cellins Sirest, Melbourne, Victoria, 3000
MRB Equities Piy Ltd ACN 102 694 708 as trustee for MRB Equities Trust

of Level 5 441 St Kilda Road, Melbourne, Vicioria, 3004

Redvile Pty Ltd ACN: 115 017 162

of G/- EGA Carporate Advisers Ply Lid, Level 18, 495 St Kilda Rd, Melbourne,
Victoria, 3004

Ferrari Investments Holdings Pty Ltd ACN: 133 024 549 as trustee for Ferravi
Investments Holdings Trust

of Cf- EGA Corporate Advisers Ply Ltd, Level 18, 459 St Kiida Rd, Melbourne,
Vicloria, 3004

(together, Managsrs)

RECITALS

A

B.

The Managers have entered into or propose ta enter into the Management & Funding
Agresment.

The Lawyers are aware of the contents of the Management & Funding Agreement and have
agreed to act consistently with, and in accordance with, the terms of the Management &
Funding Agreement.

The Management & Funding Agresment provides that the Managers will appeint the Lawyers
to provide the Legal Work and the Managers propose to do so on these Terms.

These Terms set cut the basis on which the Lawyers are appointed by the Managers to
provide the Legal Work to the Claimants.

Definitlons

In these Terms, untess the contrary intention appears:

(a) Management & Funding Agreement means the agresment between the Managers
and Claimants with respect to ihe management and funding of the Appeal;

(b) Term means a clause, sub-clause or paragraph In this Agreement;
(c} Agreement means this agreemant; and

{d) the definitions of wards used in fhe Management & Funding Agreement will apply to
define the meaning of those words as used in these Terms, :

Management and Funding Agreement for the funding of the Almonds Appeal 14
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2 Appointment of the Lawyers

{2) The Managers hersby appoint the Lawyers to provide the Legal Work to the
Claimanis pursuant {o these Terms,

(3] The Lawyers will;

H act consistently with the ferms of the Managerent & Funding Agreement;
and

(i) do all things which the Management & Funding Agreement contemplates the
Lawyers will do.

(c) The Lawyers agree that if there is any inconsistency between these Terms and the
terms of any refairier between the Lawyers and the Claimants, these Termns prevail.

3 Commencement of the Project

The Lawyers will inform the Managers In writing of: _
(a) the names of the Lawyers who iLis proposed will provide the Legal Wark;
(6) the hourly rates of those Lawyers (inclusive of GST), for the purposes of Term 5(a);

(¢} the hourly and dally rates of barristers retained orpropased to be retained by the
Lawyers (inclusive of GST); and -

(d) the Lawyers' eslimate of feas and disbursements to prosecute the Appeal (saparataly
identifying the estimated fees of the Lawyers, the barristers and the experts if any, by
reference to each event in the Project Budget).

4 Reporting

(a) The Lawyers will keep the Managers fully Informed of all matters cancerning the
Appaal, including any mediation and Sefffement discussions. The Lawyers will
ensure that the Managers are given all necessary information and advice in crder to
facilitate informed instructions and 1o enabla the Managers 1o provide the Project
Meanagement.

{b) Without limiting Term 4(a), 1, after the date of the Management & Funding
Agreament, the Lawyers become aware of any infarmation which has or may havea
material impact on the Appeal or the potential for any judgernent surm to be
recovered, tha Lawyers will iImmediately inform the Managers of that information.

5 Costs and Disbursements

(a} The Lawyers wilf charge for the Lagal Work provided by reference to the time
reasonably and properly spent at the hourly retes as natified to the Managers
pursuant {o Term 3(a), subject to the Lawyers' right to Increase the hourly rates by no
more than fiva percent of the initial houriy rates on each enniversary of the date on
which these Terms are made. Detalled time records must be kept to facllitate time
detalls being provided in accordance with Term 6 of these Terms,

b The Lawyers will only seek reimbursement from the Managers for expendiiure

reasonably incurred by the Lawyers in progressing the Appeal and supported by
invoices.

6 Invoices

(8 . The Lawyers will render monthly Involees to the Managers with a copy to the
Claimants by the 20th day of each month, accompanied by:

)] a surnmary of the tasks performed In respect of which time was Incurred; and

(i} invoices from barristers and experts and for any other disbursements costing
at least $500.

Managerment and Funding Agresment for the funding of the Almonds Appeal
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{t) The monetary details in the monthly involees will include a charge for the time

detailed at the hourly rates notifled to the Managers pursuant to Term 3(b) including
any GST. }

{c} The Managers will pay:

(i} the reasonable legal costs of the Lawyers incurred during the duration of the
Management & Funding Agreement for the sole purpose of prosecuting the
Appeal; and

(i} the reasonable disbursements Incurred during the term of the Management &
Funding Agreament for the sole purpose of prosecuting the Appeal;

{iif) in so far as those costs and disbursements form part of the Preject Cosls.

{d) Pravided Invoices from the Lawyers comply with these Terms, the Managers will pay

them within 30 days from the month in which the Lavwyers' Invoice is recsived by the
Managers,

7 Pricrities, Lien and Insurance

(a)  Tha Lawyers agree not to seek payment of any amounits outstanding to them in
axcess of that for which the Managers are liable under these Terms.

{b)  TheLawyers are not enfiled to clalm a flen In respect of documents in their
possession relevant to the Appeal if there are no fees payable pursuant to Term 6(c).

{¢)  The Lawyers will malntain professional indemnity insurance in an amount of at least
$10 million for the duration of thesa Terms plus three years.

{d) The Lawyers will provide evidence of the Insurance to the Managers on the
Managers' request from time to lime,

] Termination of Appointment

(a) The Lawyers may terminate their appointment by the Managers to provida the Legal
Work to the Claimants on 7 days' written rofice fo the Managers and fo the
Clalmants, in the following ckcumstances:

(i} if the Managers falls {o pay any costs in accordance with the terms of the
Management & Funding Agreement or these Temns after the Managers have
been given 30 days' written notice to da so; or

(i if the Managament & Funding Agresment Is terminated.

L} Address For Service

(a) The Managers' addresses for servica are as set out in the Management & Funding
Agreement.

" {b) The Lawyers' address for service is the address identified abave (in dentifying the

parties to these Terms} or as otherwise natified o the Managers In writing i that
address changes.

16 Variation

These Tems may anly be varied In wiiting signed by the Lawyers and the Managers.

Management and Funding Agreement for the funding of the Almonds Appeal
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Signing page

Executed as an Agresment

EXECUTED by CLARENDON LAWYERS
PTY LTD in accordance with tha

Corporations Act 2001 by being signed by
the following ofﬁcis:%_\/ M/{_ § .

Signalure of Miékdel Joseph Fernon Signal;:re of Mark &{eﬁ Bland

EXECUTED by MRB EQUITIES PTY LTD
as trustee for MRB EQUITIES TRUST in
accordance with the Corporations Aot 2001
by being signed by Michael Raymond
Buxton, who states that he Is the sale
direcior:

Signature of Michae! Buxton

¥

EXECUTED by REDVILY FTY LTD in
accordanice with the Corporations Act 2007 by
belng signed by Eli Goldfinger, who states
that he is the sole directaor:

Slgnature of EH Goldfinger

EXECUTED by FERRARI INVESTMENT
HOLDINGS PTY LTD as trustee for
FERRARI INVESTMENTS HOLDINGS
TRUST in accordance with the Corporafions
Act 2001 by being signed by Peter Ferrari
who states that he is the sole director:

.

D Rl
E*Eignéture of Peter Ferrari

Management and Funding Agreement for the junding of the Almonds Appeal o4y
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Schedule 3 - Deed

PARTY NAMES

ACN
ADDRESS

TELEPHONE
ATTENTION
E-MAIL

AGCN
- ADDRESS

TELEPHONE
ATTENTION
E-MAIL

ACN

ADDRESS

TELEPHONE
ATTENTION
E-MAIL

DEFINITIONS

ADVERSE GOST ORDER

APPLICANTS

COURT
LEA

PROCEEDINGS
RESPONDENTS

GOVERNING LAW

MRB EQUITIES PTY LTD as trustee for MRB EQUITIES
TRUST

102 694 708

Level 5,

441 St Kilda Road,

Melbourne VIC 3004

03 8681 2215

Tiffany Shepherd

{shepherd@mabcorp.com.au

REDVILE PTY LTD
115 017 162

Level 18,

499 St Kilda Road,
Melbourne VIC 3004
03 9868 6200

Ell Goldfinger
eli@ega.com.au

FERRARI INVESTMENTS HOLDINGS PTY LTD as trustee
for FERRAR INVESTMENTS HOLDINGS TRUST

133 024 548

tevel 18,

489 St Kilda Read,

Melbourne VIC 3064

03 98566 6200

Ell Geldfinger

gli@ega.com.au

{together, Managers)

Means any costs arder made in favour of the Respondents
against the Applicants in the Praceedings in raspest of costs
incurred during the term of the LRA,

Graham Goldenberg, Christopher Litiley, Constanline
Moshopoulos and David Butieifield

The Supreme Court of Vicloria Court of Appeal

The litigatlon funding agreement which commenced on
6 Gclober 2011 between the Managers and the Applicants.

S APCI 2011 0103

BOS{ Securily Services Limitad (ACN 009 413 852) as truslee
for Australia & New Zealand Banking Group Limited (ACN
005 357 522), BOS Iniernational {Ausiralia} Limited (ACN 088
801 250), and Westpac Banking Corporation (ACN 007 457
141} and Australin & Mew Zealand Banking Group Limited
(ACN 005 357 522)

The Iaw of Victoria.

Management and Funding Agreement for the funding of the Aimonds Appeat
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BY THIS DEED, the Managers, for the benefit of the Court and the Respondents:

() submit fo the jurisdiction of the Court in relation 1o any order the Court may wish to
make directly against the Managers in the Proceedings that the Managers pay any
Adverse Costs Order;

(b)  agree not to oppose any jolnder application made by the Respondents in the
Proceedlngs for the purpose of seeking an order that the Managers pay any Adverse
Caost Order, and agres, In circumstances where the rules of the Court prevent that
joinder, at the Respondents' request, to itself apply to be joined to the Proceedings,
to enable such an arder to be made against it;

(c} agree to pay to the Respondants the final, quantified amourt of ahy Adverse Cost
Order such that the Respondents may enforce the payment of that amount as a debt
due and owing by the Managers to the Respondents;

{d) . agree to nolify the Respondents in writing of ahy termination of the LFA within 7 days
of it so terminating; and

{e)  acknowiedge having received valuable consideration for this Deed.

DATED this za"‘tdayof Ocle-ber 2011,

Executed as a Daed

EXECUTED by MRB EQUITIES PTY LTD as
trustee for MRB EQUITIES TRUST in
accordance with the Corporations Act 2007 by
being signed by Michael Raymond Bexton,
who states that he is the sole directon:

_ Signature of Micnael Raymond Buxton
A
EXECUTED by REDVILE PTY LTD in
aceordance with the Corporations Act 2001 by

being signed by Eli Goldfinger, who states
that ha is the sole directar:

Signature Hf Eli Goldfinger

EXECUTED by FERRARI INVESTMENT
HOLDINGS PTY LTD as trustee for
FERRARI INVESTMENTS HOLDINGS
TRUST in accordance with the Comporations
Act 2001 by being signed by Peter Ferrarl
who states that he is the sole direcior:

W.;::‘.:-ﬂc——ﬁ« :
\‘_S/ig-rﬁture of Peter Ferrari
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