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The First and Second Defendants in the Liparoo & Yungera Rights Proceeding, and the

First Defendant in the Solora Rights Proceeding (collectively, the First and Second

Defendants), filed an outline of submissions dated 28 September 2012 in the Solora and

the Liparoo & Yungera Rights Proceedings. They now file a supplementary outline which

expands upon their submissions concerning the Court's power to give directions to

trustees.

The First and Second Defendants, as trustees, seek orders approving their entry into the

Deeds of Compromise.

Solicitors Code: 230
DX: 259 Melbourne

Tel: (03) 9288 0555
Fax:(03) 9288 0666

Ref: 5885053.001

Attention: Philip Jones
Email: philipjones@maddocks. comau

A trustee can seek an order of this nature either pursuant to the Court's inherent

equitable jurisdiction' or under r. 54.02 of the Supreme Court Rules.

As to a trustee's statutory right to approach a court for advice or approval, the High Court

recently stated a number of propositions with respect to New South Wales legislation.

Those propostions also apply to an application in this Court under r. 54.02. The relevant

propositions are:

(a) it is inappropriate to read provisions conferring jurisdiction or granting powers to a

court by making implications or imposing limitations which are not found in the

express words;

there are no implied limitations on the Court's power to give advice;(b)

See the First and Second Defendants' Outline of Submissions filed on 28 September 2012, at
Do I - [13] in relation to this point.
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(c) thereareno implied limitationson discretionary factors;'

(d) the procedureissummaryincharacter;'

(e) the procedure is an exception to the Court's ordinary function of deciding

disputes between litigants; it affords a facility for giving private advice. It is

rivateadvicebecausitsf t' t I t t' ttht t 'private advice because its function is to give personal protection to the trustee.

As to the Court approving a trustee's entry into a compromise, the relevant principles are:

(a) the Court's role is to advise whether it is proper for the trustee to exercise its

power of compromise. It is riotthe Court's role to assess the wisdom of the terms

of the compromise;

(b) the Court will consider whether to approve a trustee's entry into a compromise,

even though the trustee has already entered into an agreement of compromise;"

in satisfying itself as to a trustee's propriety in entering into a compromise, the

Court will consider whether:

co the trustee's decision to agreeto the compromisewas within power;

(ii) therewasanyimproprietyinthetrustee's decision;

(iii) the trustee exercised its decision in good faith; and

(iv) the trustee gavefairconsideration to the relevantissues. "

Ordinarily, when a party seeks the Court's advice under r. 54.02, a separate proceeding

is brought seeking such relief. The use of the word "may" in sub-rules (1) and (2)

suggests that it is not necessary that a trustee commence a new proceeding in order to

obtain relief under r. 54.02. If, however, the Court is of the view that r. 54.02 requires a

separate proceeding to be commenced, the trustees submit that the Court should

dispense with compliance under r. 2.04 of the Supreme Court Rules because it would be

contrary to the principle that questions should be determined in an efficient and

economical manner. In any event, it is submitted that there is no impediment to the

trustees seeking the Court's approval without commencing a new proceedings when it is

open to them to rely upon the Court's inherentjurisdiction

' Macedonian Church, 89 1561.
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DATED 2 October 2012

MADDOCKS
Solicitors forthe First and Second Defendants

Matthew Harvey
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