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Negotiate or defend?
If you were confronted with an investigation by a financial regulator, how would you
respond? Do you know what your options are?
A company has the choice of either defending the regulatory action or negotiating an
outcome. As with any negotiation, each party needs to view their own interests from
the other’s perspective. In considering their interests, both the regulator and the
company need to assess their respective objectives, priorities, options available and
timing.
In this article, Glen Unicomb draws upon his extensive regulatory experience to
discuss, from an investigator’s point of view, what a company should consider when
deciding whether to enter into strategic engagement with a financial regulator
following the commencement of an investigation.

Glen Unicomb joined our Sydney Forensic practice in January 2012. Glen was previously a Senior
Executive Leader at ASIC with over 20 years experience within the Enforcement Division and has a
unique insight into the perspectives of a regulator.

This publication, and the information contained therein, is prepared by KordaMentha Forensic Partners and staff. It is of a
general nature and is not intended to address the circumstances of any particular individual or entity. It does not constitute
advice, legal or otherwise, and should not be relied on as such. Professional advice should be sought prior to actions being
taken on any of the information. The authors note that much of the material presented was originally prepared by others and this
publication provides a summary of that material and the personal opinions of the authors.
Limited liability under a scheme approved under Professional Standards Legislation.
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A tale of two strategies
Leighton Holdings paid $300,000 in fines in March 2012 after ASIC issued three infringement notices
that alleged breaches of its continuous disclosure obligations. This sits in stark contrast to the civil
penalty proceedings commenced by ASIC in March 2006 against Fortescue Metals Group (‘FMG’), also
for an alleged breach of its continuous disclosure obligations.
For nearly eight years ASIC investigated and pursued FMG through three courts for misleading and
deceptive conduct. Although the High Court ultimately vindicated FMG’s position, according to FMG it
was an “expensive distraction”1 that left the company in a state of legal uncertainty and under a cloud
of serious allegations for many years.
In contrast, the Leighton Holdings matter was resolved within seven months of commencement of
ASIC’s investigation. Apart from a total payment of $300,000 in fines, Leighton Holdings entered into an
Enforceable Undertaking2 to implement a formal review of its continuous disclosure procedures. The
company was able to resolve this matter with ASIC without any admission of liability, finding of any
breach of the law nor any repercussions for its senior executives. It should be noted whilst a class
action has been proposed by shareholders against Leighton Holdings, the resolution of the matter by
ASIC does not necessarily provide any assistance to the class action.
According to a media release published by ASIC on 18 March 2012, the settlement is an “effective
forward looking regulatory result, representing a commitment from Leighton regarding its continuous
disclosure procedures”.3
A press statement released by Leighton Holdings on 16 March 2012 noted the company “agreed to
accept these infringement notices and pay the penalty as a way to conclude ASIC’s investigation and
to avoid additional legal costs”.4

Ultimately, any company confronted with regulatory action should question
whether it is better to negotiate or defend?
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The view of the regulator
Why will a regulator commence an investigation?
Financial regulators seek to send key messages to the market and change behaviour through general
and specific deterrence. A regulator’s priorities seek to provide:
1. Confident and informed investors and consumers
2. Fair and efficient markets.

So what happens after the investigation?
Should a financial regulator determine that a company has engaged in misconduct, they have a variety
of remedies available. For ASIC, these remedies generally are:

Punitive

Criminal prosecution or civil penalty action.

Protective

Administrative action involving disqualification or banning from managing a
corporation, providing financial services (including revoking of a licence) or
engaging in credit activities.

Preservative

Injunction to stop the misconduct or prevent assets being dissipated.

Corrective

Court orders for corrective action, for example, to correct a misleading or
deceptive advertisement or other disclosure.

Compensation

Representative action to recover damages or property for persons who have
suffered loss.

Enforceable
undertakings

Negotiated resolution as an alternative to court action or administrative action.

Infringement
notices

A fine imposed by a regulator for prescribed offences such as failure to provide
continuous disclosure, unconscionable conduct or breach of consumer
protection provisions.
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The view of the company
What does the company need to consider if they become the subject of
an investigation?
The first step is to identify the company’s objectives and priorities.
Is the objective to achieve a timely resolution of the matter with minimal cost and adverse publicity?
This will have the advantage of reducing the impact on the business in terms of distraction of key
executives, profitability and reputation. Alternatively, does the company want to defend at all costs?
Achieving these objectives requires the company to adopt a practical approach in the assessment of
the possible outcomes. In weighing up the competing options available, the company may need to
trade off defending an arguable case over a protracted period, with the expediency of a quick and cost
effective settlement with the regulator.

What can help the company decide its course of action?
A critical factor in determining whether to negotiate or defend is the prospects of the regulator successfully
litigating the action. Assessing the prospects of success requires the following to be considered:
1. The nature of misconduct, including:
the nature and complexity of the allegation, for example whether the allegation involves an
untested area of law, the complexity of the conduct in terms of the number of transactions,
jurisdiction and likely cooperation of key participants
strength of evidence required and available to establish the allegation
possible defences and/or mitigating circumstances as well as whether the company is subject to
a reverse onus of proof.
2. The regulator’s level of sophistication, including:
the track record of the success of the particular regulator
the capacity of the regulator to learn from unsuccessful actions.

5

Timing of decision
The stage at which the regulator’s investigation has reached will materially impact on the capacity of
the company to appropriately assess the prospects of successfully defending an action.
The company will usually become aware of the nature of the allegation after being notified to produce
relevant company records to the regulator, following the commencement of an investigation. Subsequently,
a company should consider conducting its own internal investigation to ascertain the facts and
possible exposure. At a later point, the regulator will generally require company officers to attend for
compulsory examinations5 so that the allegation can be put to them and their response obtained.
By the time the investigation has reached examinations, it is likely that the company will be in a reasonable
position to assess the available evidence to support the allegation and the prospects of success. At this
stage the company can make a more informed decision as to whether to defend or negotiate.
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Should the company negotiate?
If there are limited prospects of successfully
defending an action then serious consideration
should be given to negotiating with the
regulator, to avoid litigation. The benefits of
negotiating a settlement include:
Greater input or control by the company over
the outcome.
A quick, cost-effective resolution.
Minimised adverse publicity.
Agreement to less serious remedies, for
example, the negotiation of settlement of a
potential civil penalty action by entering into
an enforceable undertaking and / or an
acceptance of an infringement notice. An
advantage of negotiating these outcomes
includes only acknowledgement of the
regulator’s contentions rather than
admission of any liability.
Reduction in the number of contraventions,
for example, “rolling up” wrongdoing into one
contravention rather than a number.
Potential significant discount in penalties by
earlier resolution of the matter, particularly if
the company has taken steps to address the
conduct.
Certainty and finality of the action by the
regulator.

Whilst there are significant benefits in negotiating
a settlement there are some negative outcomes
if the negotiations fail. Whilst negotiations can
be conducted on a “without prejudice” basis, the
unavoidable result is that possible evidential
defences and shortcomings in the regulator’s
case may be identified during the course of the
negotiations. The regulator will be in a position
to address any gaps in evidence before
commencing an action.
Further, the settlement of an action with the
regulator may not guarantee civil claims by third
parties will not be commenced. Indeed, whilst
settlement with the regulator may occur on the
basis of no admission of liability, the
preparedness to pay a penalty may provide an
indication to potential litigants that the company
is prepared to consider further settlement.
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Should the company defend?
If there are reasonable prospects of successfully
defending the action the preferred option may
be to defend. The benefits of defending an
action by the regulator include:
Clearing the company and its officers’ name,
if successful.
Continuing to be able to operate the
business while litigation is in train.
The officers of the company are able to
continue to perform their role as directors or
senior executives.
If successful, the regulator may be ordered
to pay the company’s cost of defending the
action, however, not all defence costs may
be recoverable.

Ventilating

the case in the public arena may
expose the company to collateral claims as
the evidence disclosed in defending the
proceedings may be used as a platform for
other litigants to commence proceedings for
compensation or damages.
The distraction of fighting an action could
potentially take five to 10 years, in
circumstances where the outcome is
uncertain. This will have a significant impact
on the company as well as a personal
impact on its officers and their families.
Adverse publicity surrounding the case may
continue over many years.

Whilst there are significant benefits in defending
an action, there are some potential negative
implications should the defence of the case fail.
These include:
Substantial costs of defending the action
incurred by the company as well as a
requirement to pay the regulator’s legal and
investigation costs.
A much tougher penalty may be imposed as
there will not have been any demonstrated
contrition by the company and the regulator
will put its fullest case with the most serious
contraventions being alleged.
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Conclusion
Every situation is unique. When considering whether to negotiate with a regulator or defend an
action, a company must assess the relative pros and cons of each strategy. This includes detailed
assessments of the:
Overall objectives of the financial regulator and company after consideration of their respective
strategies and priorities.
Nature of the allegation and the strength of the evidence against the company.
Potential differences in the outcomes, including:
–– Financial outcomes (e.g. fines, legal costs)
–– Potential for prolonged adverse publicity
–– Distraction of key executives.
Optimal timing of the decision to negotiate or defend.
The complexity of these assessments make it important that the company seeks the advice of
consultants and legal advisors experienced in navigating this regulatory maze.

About the author
Glen Unicomb joined KordaMentha Forensic in January 2012 as a Senior
Consultant specialising in regulatory compliance, risk management and
governance frameworks.
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Endnotes
1. Reference: http://www.fmgl.com.au/UserDir/AsxAnnouncement/ASX%20Release%20-%20High%20Court%20Judges%20rule%20in%20favour%20
of%20Fortescue%20and%20Andrew%20Forrest665.pdf
2. An Enforceable Undertaking is an agreement that can be enforced by a court.
3. Reference: http://www.asic.gov.au/asic/asic.nsf/byheadline/12-53MR+Leighton+Holdings+complies+with+three+ASIC+infringement+notices+for+alleged+
continuous+disclosure+breaches+and+ASIC+accepts+compliance+enforceable+undertaking?openDocument
4. Reference: http://www.leighton.com.au/__data/assets/pdf_file/0004/9778/160312_mr.pdf
5. A compulsory examination is a confidential interview conducted by a regulator following the use of powers requiring a person to attend to answer
questions on oath or affirmation.
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KordaMentha Forensic
We have over 50 specialised forensic team members allowing us to offer a comprehensive forensic response to your
needs. With team members located across Australia and Singapore, and through our co-operation with AlixPartners,
we provide a seamless global response.
Our team features individuals with diverse backgrounds in accounting, audit, consulting, corporate regulation,
corporate compliance, information technology and law enforcement.
Whenever factual, accounting, financial, regulatory or eDiscovery problems arise, we identify the relevant issues to
deliver accurate and objective solutions.
We provide services in the following areas:

Dispute analysis







Forensic technology

Independent accountancy expert
witness
Consulting accountancy expert
Experts pursuant to dispute
resolution clauses
Court-appointed referee







Suspicious activity analysis
Data exploration
Process optimisation
Financial loss recovery

Computer forensics
eDiscovery

Investigations




Data analytics









Fraud and accounting
manipulation investigations
Employee and vendor misconduct
investigations
Foreign bribery and corruption
investigations
Regulatory investigations
Investigation review and training

Corruption and fraud risk
management






Development of anti-corruption
risk management and compliance
frameworks
Development of anti-fraud
programs and controls
Fraud, corruption and ethics
awareness training
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