A new era
ATO debt recovery against Directors

From 1 April 2020, there have been legislative
amendments to the ATO’s Director Penalty Regime,
in an effort to eliminate illegal phoenixing of
company debt in Australia.
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From 1 April 2020, there have been legislative amendments to the
Australian Tax Office’s (‘ATO’) Director Penalty Regime to include
Goods and Services Tax (‘GST’), Wine Equalisation Tax (‘WET’) and
Luxury Car Tax (‘LCT’) debts incurred by a Company, in an effort to
eliminate illegal phoenixing of company debt in Australia.
This new era of debt recovery by the ATO comes at a time when most directors are
grappling with the financial and operational effect of COVID-19 to their business and
general economic uncertainty.
Previously, Director Penalty Notices (‘DPNs’) were only issued for debts relating to Pay As
You Go Withholding (‘PAYG’) and Superannuation Guarantee Charge (‘SGC’) obligations.
The Single Touch Payroll initiative has provided the ATO further transparency into the
statutory debts of a company, allowing earlier action to recover monies owing and issuing
DPNs, if warranted. However, where necessary, the ATO can issue DPNs based on estimates.
Last year, there was also an amendment to the reporting timeframes for SGC which
resulted in the three month grace period for lodgements that applied to SGC amounts
incurred before 1 July 2018 no longer being available. Now, if the SGC liabilities are not
reported by the due date, only payment of the unreported amount will remit the penalty.
The intent of this amendment is to reign in those directors of particularly large entities
that utilised the previously available time period to accrue substantial SGC debt and then
liquidate the company.
This was a significant change to the DPN system strengthening the integrity of the SGC
system, and, in our opinion, rightly so as ultimately the SGC relates to an asset of employees
of the respective companies. Please note however, due to COVID-19, companies can
currently elect to apply to the ATO by 7 September 2020 to vary their terms of payment
relating to SGC liabilities. There is also the ability to avoid other penalties and interest
under the current ATO SGC amnesty.
In summary, the new era of the Director Penalty Regime is strict and has allowed the
ATO greater recovery powers against directors in an effort to stamp out illegal phoenixing
activity in Australia. With all the publications and newsfeed on COVID-19, there is an
avalanche of information for a director to currently review, digest and implement from a
strategic perspective. It can be easy to overlook the basic fundamentals of the business.
ATO lodgements and remission of the debts are one of those rudimentary elements of
running a business that needs to be continually complied with by management of the
company and reviewed by its directors.
Some key considerations for directors with respect to ATO debt of their company in today’s
environment are:
• Be aware of the financial capacity of the company to remit debts owing to the ATO,
particularly given COVID-19 related long-term financial effects on the company.
• Ensure accurate ATO debt reporting.
• Ensure lodgement compliance of all BAS, IAS and SGC documents by due dates,
particularly SGC given the special rules that apply in this area.
• If the resulting debt from BAS and IAS lodgements cannot be paid, then authorise
lodgement of the forms in any event by the due dates.
• Ensure SGC liabilities are paid by due dates.
• Be aware of what relief the ATO is currently making available to companies relating to
payment deferrals due to the effect of COVID-19 and utilising these avenues, where
needed.
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There are defences available to a director to rely on to avoid the liability associated with a DPN, however one must be careful
not to open themselves up to breach of duty when articulating their defence.
Below is a flowchart of the consequences for a director when the company fails to extinguish ATO debts and the options
available to that director. Failure by a director to comply with a DPN can result in fines, or prison time, or both.

Was the ATO debt incurred
post 1 April 2020 and relates
to GST, WET or LCT?

Does the ATO Debt
relate to SGC?

NO

YES

YES
Does the ATO Debt
relate to PAYG?
Were there any respective
non‑lodgements by the due
date?

YES
With respect to the outstanding
ATO debt, were there any
respective non‑lodgements for
a period of greater than three
months from the due date?

YES

NO

NO

YES

Can be issued as a
Standard DPN

Can be issued as a
Lockdown DPN

Lockdown DPN

Standard DPN

If you receive a Lockdown DPN, you are liable for
your company’s ATO debt.

If you receive a Standard DPN, you are not held liable
for the ATO debt until 21 days has passed after the
date of the notice and you have not undertaken one
of the following options.

Your options are to:
1. Declare personal bankruptcy or a formal
alternative under the Bankruptcy Act, or
2. Negotiate a resolution of the debt with the ATO, or
3. Pay the debt.

Your options, within 21 days of the date of the notice,
are to:
1. Appoint an Administrator to the Company, or
2. Begin to wind up the Company, or
3. Pay the debt.

If you are after more detailed restructuring, financial or recapitalisation advice, we are here to help. Feel free to contact us.
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Partner contacts
Melbourne

Sydney

Townsville

Mark Korda

Rahul Goyal

Tony Miskiewicz

mkorda@kordamentha.com
+61 414 262 530

rgoyal@kordamentha.com
+61 430 348 500

tmiskiewicz@kordamentha.com
+61 427 755 017

Mark Mentha

Scott Langdon

mmentha@kordamentha.com
+61 417 312 835

slangdon@kordamentha.com
+61 407 233 099

Leanne Chesser
lchesser@kordamentha.com
+61 416 177 276

Sebastian Hams
shams@kordamentha.com
+61 439 391 605

Chris Martin
cmartin@kordamentha.com
+61 417 242 921

Henriette Rothschild
hrothschild@kordamentha.com
+61 409 019 248

Craig Shepard
cshepard@kordamentha.com
+61 414 651 984

Bryan Webster
bwebster@kordamentha.com
+61 449 953 818

Brisbane

Singapore
Cameron Duncan
cduncan@kordamentha.com
+65 9018 6333

Robert Hutson
rhutson@kordamentha.com
+61 418 525 023

Jarrod Villani
jvillani@kordamentha.com
+61 481 438 348

Suzanne Wauchope
swauchope@kordamentha.com
+61 421 613 926

Perth
John Bumbak
jbumbak@kordamentha.com
+61 434 013 579

Richard Tucker
rtucker@kordamentha.com
+61 449 953 415

For more information about how KordaMentha can help your
company to grow, protect and recover value, visit kordamentha.com.

kordamentha.com

