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Introduction

In some instances parties that have incurred a financial loss may quantify their loss on a ‘no transaction’
basis.
Claims for damages on this basis seek to place the injured party in the position they would have been in,
had they not engaged in the loss making transaction. By definition, this is a hypothetical exercise which
requires a degree of subjective assessment of what would have happened if the party had not entered
into the relevant transaction(s).
Two recent decisions of the Federal Court of Australia and the Supreme Court of Queensland provide
some clarity on the issues which need to be considered when claimants seek to advance a damages
claim in this manner.
In Wealthsure Pty Ltd v Selig [2014] FCAFC 64, the full bench of the Federal Court of Australia found in
favour of an investor who sought damages against an adviser for the loss of their investment as a result
of relying on strategies proposed by the adviser.
In Jamieson & Ors v Westpac Banking Corporation [2014] QSC 32, the Supreme Court of Queensland
found in favour of another investor seeking damages in similar circumstances.
In both proceedings, the case for damages was expressed on the basis that the investors would not have
made the failed investments but for the infringing conduct of the advisors. As such, the damages were
quantified on a no transaction basis. The Court in each case accepted the damages assessment, and in
the process, provided useful guidance on the prerequisites of a claim for damages on this footing.
In this edition of Damages Matters, Anh Nguyen, Associate Director in our Sydney office considers the
comments provided by the Court in each case and the implications for claimants in similar
circumstances.
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Wealthsure Pty Ltd v Selig

Between 2004 and 2005, Mr and Mrs Selig (‘the Plaintiffs’) acted on the financial advice of the second
appellant, Mr Bertram, and invested $450,000 in Neovest Ltd (‘Neovest’). Mr Bertram was an ‘authorised
representative’ of the first appellant, Wealthsure Pty Ltd. The investment failed when Neovest
subsequently went into liquidation. At trial, the Plaintiffs were successful in seeking damages against the
appellants for amongst other things, breach of contract, misrepresentation and negligence in providing
the advice.
The Seligs sought damages for the loss of their investment and consequential losses. The trial judge
awarded damages in the order of $1,760,512.
This judgment concerned issues of liability, contract interpretation and contributory negligence. However,
the focus for the purposes of this article is the issue of the assessment of damages, and whether the
damages awarded were appropriately assessed on a no transaction basis.

The damages claim
The Court held that the trial judge had ‘assessed damages in effect on the basis that, had it not been for
the Defendants’ breaches, the Plaintiffs would not have made any investment at all, that is, on a notransaction basis.’
Based on this approach, the Plaintiffs were awarded damages of $1,760,512 consisting of the following
amounts:
Loss of the investment in Neovest
Transaction costs associated with the investment
Borrowing costs
Refinancing costs

$450,000
$34,421
$128,000
$97,564

Loss of equity resulting from the forced sale of two Sea Aura units owned by the Plaintiffs

$200,000

Capital losses and transaction costs on two units at Wynnum also owned by the Plaintiffs

$104,697

Total losses pre-interest
Compound interest (8.19% for 7 years)
Total

$1,014,680
$745,832
$1,760,512

Included in the award of damages were other losses resulting from the failed investment in Neovest.
These amounts related to two inter-related transactions:
•

The loss of the Plaintiffs’ equity arising from the forced sales of two properties owned by the Plaintiffs
(the Sea Aura units); and

•

Capital loses and transaction costs incurred from withdrawing from the purchase of two other
properties (the Wynnum units) which the Plaintiffs were advised to purchase by the Defendants on the
basis that the returns from the Neovest investment would satisfy the mortgage commitments on these
properties. The trial judge held that the purchase of the Wynnum units would not have proceeded
without the Plaintiffs also entering into the Neovest investment.

The Defendants appealed the damages award submitting that the Plaintiffs were not entitled to damages
on a ‘no-transaction’ basis as the evidence indicated that they would have had to engage in some high
risk investment given their commitment to purchase the Wynnum properties. They argued that once the
Plaintiffs committed to the purchase of the Wynnum units, they had no option but to proceed with the
Neovest investment because of the insufficient funds to finance the Wynnum properties.
The effect, it was argued, was that the Plaintiffs were not entitled to damages on a no transaction basis.
As they had not proved that there was an alternative investment available that produced similar returns
to those expected from the Neovest investment, they had not proven a loss.
The Defendants relied on two primary authorities (summarised below) in which it was successfully
argued that damages should not be awarded on a no transaction basis. The Defendants argued that
these authorities required the Plaintiffs to prove what they would have done absent the infringing
conduct.

BHP Billiton (Olympic Dam) Corporation Pty Ltd v
Steuler Industriewerke GmbH (No 2) [2011] VSC 659.
In this decision, the Supreme Court of Victoria held that the Defendant (Steuler) had misrepresented the
quality and suitability of a tank lining and that the Plaintiff (BHP) had relied upon the misrepresentation in
entering into a contract for the installation of the tank lining. Despite this finding, the Court declined to
award BHP damages because it had not proved what it would have done had it not been misled about
the suitability of the lining.
Critically, Habersberger J relied on an admission by BHP that it was not possible to say what would have
happened if the respondent had not made the representations, other than that some other lining would
have been used. The evidence also showed that the most obvious alternative lining available to BHP had
the same shortcomings as those supplied by the Defendant, and that BHP would have been required to
replace the lining in any event.

Copping v ANZ McCaughan Ltd [1997] SASC 5995; (1997) 67 SASR 525.
In this case, the Court upheld the trial judge’s finding that the Plaintiffs were entitled to nominal damages
only having entered into a foreign currency loan in reliance on a misrepresentation by the Defendant.
The Supreme Court of South Australia found that the Plaintiffs would have had to satisfy their need for
capital by some means and that they had not proven alternative means by which they would have done
so.
The Court found that in the Plaintiffs’ financial circumstances, they would, in the absence of the
misrepresentation, still have borrowed money in similar circumstances and would have suffered the
same losses in any event.
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The Court’s finding on the Seligs’ damages claim
Mansfield, Besanko and White JJ did not agree with Wealthsure’s submissions, noting that the trial judge
had made findings of fact as to what the Plaintiffs in these proceedings would have done absent the
infringing conduct:
If the plaintiffs had been properly advised, they would not have engaged in negative gearing. They
could only negatively gear if they had an income of such sufficiency that negative gearing would have
been appropriate. When both of them had little or no working capacity, they could not achieve an
income of that kind. In reality, and if they had been properly advised, they would not have entered into
any speculative investments…
In these circumstances, it is in my opinion incongruous for Wealthsure and Mr Bertram to contend
that, had they not breached their duties by the advice which they gave with respect to the investment
in Neovest, the Seligs would still have embarked on some other high risk and inappropriate
investment.

Commentary
This decision highlights the primary issues which applicants may need to consider when putting forward
a claim for damages on a no transaction basis. The distinction between the position of the Seligs in these
proceedings, and those of the Plaintiffs in BHP and Copping v ANZ McCaughan Ltd suggests that the
likely success of a claim for damages on a no transaction basis is tied to the Plaintiff’s ability to
demonstrate that, but for the infringing conduct, they would not have entered into the loss making
transaction.
The components of the damages awarded to the Seligs also suggest that once it is established that a
Plaintiff would not have otherwise entered into the loss making transaction, there would appear to be a
wide scope for compensation for related losses that flow from that transaction.
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Jamieson & Ors v
Westpac Banking Corporation

In 2007, Mr and Mrs Jamieson (‘the Plaintiffs’) made investments based on a statement of advice
prepared by Mr Tindall who was a financial planner employed by Westpac (‘the Defendants’). Mr and
Mrs Jamieson claimed damages against the Defendants for alleged breaches of contract, negligence
and contraventions of statute in preparing and giving the advice which ultimately lead to a loss of their
investments.
The advice related to two major strategies:
•

Firstly, the Defendants recommended that the Jamiesons borrow $5 million for three years. The
proceeds of this loan were to be invested in a managed investment scheme described as the
‘MQ Gateway Trust’. The investment was to be for a three year term with the growth of the value of
the investment over that period providing an investment return greater than the costs of the loan and
other administrative costs.

•

In addition, the second strategy was to borrow $600,000 to make contributions to a self-managed
superannuation fund which would then invest the funds in self-funding instalment warrants.

Both strategies were unsuccessful. The Plaintiffs’ claimed damages so as to restore them to the positions
they would have been in if no borrowing or investment had been made. At this stage of the proceedings,
the quantum of damages has not yet been determined, however the Court did provide useful guidance
as to how this assessment would need to proceed.

The claim for damages
Mr Jamieson gave evidence that at the time of receiving the advice ‘we were probably considering
reducing debt’. He also said that if he had known the amount of the eventual liability under the Macquarie
Gateway Trust and associated loans at the outset he ‘would not have entered into the investments’.
The Court stated the primary issue relevant to the assessment of damages as follows:
…as a ‘no transaction’ case, that question adapts to whether Mr Jamieson would not have entered
into the investment in the MQ Gateway Trust and associated loans had the found breaches of
contract or negligence not occurred.
In response to this question, the Court found that had Mr Jamieson known the relevant facts he would
not have invested in the advised strategies because the cash flow consequences of his true exposure
would have detracted from the attraction of the immediate taxation benefits of the proposed investment.
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The Defendants contended that Mr Jamieson did not prove any recoverable loss. This contention was
advanced in two ways:
•

First, the Defendants suggested that the applicable measure of loss should be calculated in
accordance with the ‘rule in Potts v Miller’, being the difference between the price paid and value of
what was acquired at the time of entering into the MQ Gateway Trust investment and associated
loans, and that the loss on this basis was nil.

•

Secondly, the Defendants argued that Mr Jamieson would have entered into some other similar
transaction, and that because he would have done so, he was required to prove an alternative
transaction in order to demonstrate that he has suffered compensable loss, by comparison with the
actual investment and associated loans.

These contentions were not accepted by the Court.

Whether the Rule in Potts v Miller should apply?
The Court explained the rule as follows:
As to the ‘rule in Potts v Miller’, the starting point is that damages calculated in accordance with the
rule are the ordinary measure of loss where a plaintiff purchases an asset under a fraudulent
inducement. In such a case, the plaintiff has parted with their money in exchange for the asset
purchased. The amount of the loss is measured by the difference between the price paid and the
‘true’ or ‘fair’ value of the asset acquired… The difference represents the value of the amount of the
loss or damage suffered by reason of the fraudulent inducement after giving credit for the benefit
received. Upon being restored to that amount, the plaintiff is returned, as at the date of the purchase,
to the equivalent economic position as if the plaintiff had not purchased the asset on the faith of the
fraudulent inducement.
Noting that the rule does not attract rigid application, the Court distinguished its application in the
circumstances of this case by focussing on the risks associated with the failed investment:
By purchasing the MQ Gateway Trust investment and entering into the associated loans, Mr Jamieson
exposed himself to the contingency and risk of loss from market movements that he subsequently
suffered. The alleged breaches of contract, negligence or contraventions of statute by the Bank were
material to assuming the risk of suffering that loss. If otherwise he would not have done so, in my
view, the principle of compensation requires a comparison of the actual case of his losses to the past
hypothetical case had he not entered into the investment and loans. That conclusion is not
necessarily repelled by the rule in Potts v Miller. On the contrary, the rule in Potts v Miller is intended
to operate as a methodology to assess compensation on the principle of restoring the plaintiff to the
equivalent economic position they would have been in if they had not acted on the fraudulent
inducement.
The finding above suggests that it is open for the Court to apply a flexible approach to the application of
the rule in Potts v Miller such that it encompasses damages assessed on a no transaction basis.
Specifically, the judgement suggests that an assessment of damages needs to focus on the difference
between the ‘economic position’ that the Plaintiff is in as compared to the hypothetical position they
would have been absent the infringing conduct.
In the circumstances of this case, this meant that the Jamiesons suffered a detriment through the
exposure to the adverse risks associated with the failed investments.
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Does the Plaintiff need to demonstrate an alternative investment to succeed in
claiming damages on a no transaction basis?
The Defendants asserted that the Plaintiffs were required to prove an alternative transaction in order to
demonstrate compensable loss.
In response, the Court again focussed on the character of the risks assumed by the Plaintiff when it
acted on the advice of the Defendants.
The starting point in answering those questions is the characterisation of the kind of interest and loss
under consideration. For each of the found breaches of contract, negligence or contravention of s
12DA, the interest involved is the risk of loss of the money paid for the investment. The potential loss
that might be suffered is a loss of the MQ Gateway Trust investment and any loss of profit that might
have been made otherwise. That loss would be suffered once it is reasonably ascertainable that the
plaintiff is “worse off than if he had not entered into the transaction”.
The Court drew an analogy with the High Court decision in Kenny & Good Pty Ltd v MGICA (1992) Ltd to
conclude that the Plaintiff’s loss could be recoverable, as a matter of principle. The Plaintiff in Kenny &
Good entered into a mortgage insurance contract in reliance on a representation as to the value of a
mortgage security property and the suitability of the property as security for a loan. Kirby and Callinan JJ
did not agree that the application of the rule in Potts v Miller restricted the Plaintiff from recovering the
losses it sustained when the property proved to be inadequate as security.
Based on Kenny & Good the Court did not agree that the Plaintiffs in these proceedings failed to prove
any loss without establishing an alternative transaction that would have been entered into absent the
advice to invest in the MQ Gateway Trust.

Commentary
The outcome in this case is similar with the Selig decision above. Again, the Court reiterates that when
running a no transaction case, it may be necessary to show that, absent the infringing conduct, the
Plaintiff would not have otherwise entered into the loss making investment.
The judgment goes further by suggesting that the rule in Potts v Miller is flexible enough to accommodate
damages claims on a no transaction basis. Further, the case suggests that the focus of enquiry in
circumstances such as this should be on the differences between the economic risks a Plaintiff finds itself
facing as compared to the position they would have been in absent the infringing conduct.
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