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Introduction

Whilst its modern history goes back at least thirty years, in the past decade or so
it has been increasingly difficult to attend a legal conference or read a legal journal
without some discussion of concurrent evidence, colloquially known as the ‘hot tub’.
Such is the plethora of articles and papers on the subject, it is difficult to come up
with a witty title for articles on the topic (so we have not!).
It is often said that success has many parents, however
it seems generally accepted that concurrent evidence
was an Australian invention, first introduced in the
Competition Tribunal1 and later adopted by the Federal
Court 2, the Supreme Court of New South Wales3 and
other Australian courts and tribunals. Since then it
has been formally adopted or used in most Australian
jurisdictions. Internationally it has also been used in
the courts of Canada, England and Wales, Hong Kong,
Malaysia, Singapore and South Africa, as well as being
an increasing feature in many arbitrations.
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So why was concurrent evidence considered necessary,
and has the practice dealt with those issues which produced it?
The recorded use of expert witnesses in Commonwealth
jurisdictions goes back at least as far as the sixteenth
century4. However, by the nineteenth century, concerns
and criticisms about the partiality of expert witnesses
were prevalent. They have not abated in the interim5.

“A related issue identified
by the study was concern
about experts who go beyond
their expertise, which it was
thought was sometimes a
function of trying to ‘help’
their client – a form of bias.”
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It is nearly 20 years since the publication of the seminal
work Australian Judicial Perspectives on Expert
Evidence: An empirical study by Dr Ian Freckelton, Dr
Prasuna Reddy and Hugh Selby. This study focussed
on what the Australian judiciary thought about the
presentation of expert evidence in court. Concerns
were raised by the respondents to the survey, which
has provided some statistical analysis of issues that
had been discussed anecdotally by lawyers, judges and
experts for some time.

Adversarial bias
One of the key issues identified by the study was that
of adversarial bias – both conscious and sub-conscious.
The existence of concerns about expert bias is hardly
new. It is something Australia shares with many other
jurisdictions. However, the study provided a snap-shot
of the scale of the issue: two thirds of the judges who
answered the question reported they had ‘occasionally
encountered’ bias on the part of experts and a little over
a quarter of the respondents said they encountered bias
on the part of the experts ‘often’.

A related issue identified by the study was concern
about experts who go beyond their expertise, which
it was thought was sometimes a function of trying to
‘help’ their client – a form of bias. This phenomenon
was encountered ‘occasionally’ by nearly four out of
five judges answering this question, while one in eight
respondents said they encountered this ‘often’.
The practice of concurrent evidence has been perceived
by many observers to reduce bias and increase the
objectivity of expert witnesses. By putting them
alongside their peers, it is said, they are less likely to
advance inappropriate, or biased opinions, as such
views are (perhaps) better understood by their peers
than by counsel. The logic is that they are open to
immediate cross-examination by someone who fully
understands the issue, rather than through crossexamination by counsel, armed only by a stream of
scribbled notes from the other expert(s) sitting behind
counsel. Others suggest that experts are less likely to
overstep their expertise when a peer can challenge any
over-reaching immediately, rather than only by an alert
and well-prepared counsel. However, some observers
have commented that the use of opening and/or closing
statements may lead to further entrenching adversarial
positions by experts.
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Understanding
Another significant concern expressed was that expert
evidence is difficult to comprehend. A little over three
quarters of judges who answered this question said they
‘occasionally’ encountered expert evidence that was
difficult to understand, and one in seven said this was
‘often’ the case.

Questioning
The study identified that over a third of responding
judges ‘often’ encountered a failure by counsel to
pose examination-in-chief questions appropriately.
Furthermore, over a third of responding judges ‘often’
found that cross-examiners had failed to make the
expert witness accountable.
Again, one potential benefit of concurrent evidence
is that the experts can directly question each other.
Because this is so, they are less able to hide behind
a potential (or intentional) lack of understanding of
questions posed by counsel.
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An ever-changing landscape
In addition to the study by Freckelton, Reddy and Selby,
the issue of the management of expert evidence has
been considered, largely as part of broader reviews
of civil litigation, on several occasions in the last two
decades, including:
•

The Western Australian Law Reform Commission6 in
1999.

•

The Australian Law Reform Commission7 in 1999.

•

The New South Wales Law Reform Commission8 in
2005.

•

The Victorian Law Reform Commission Civil Justice
Review Report9 on 28 May 2008.

These reviews have posited several changes to the way
in which expert evidence is used in courts. They have
also led to other changes in the law and practice of
dealing with experts in Australian courts, including:
•

Practice directions and guidelines for experts.

•

Expert conclaves.

•

Legislative changes and more active case
management (particularly in some commercial lists).

•

Concurrent evidence.

The increasing use of concurrent expert evidence over
recent years cannot be viewed in isolation – it is part of a
matrix of changing rules, practices and expectations.

Practice directions and guidelines
The introduction in 1998 of the Guidelines for Expert
Witnesses in Proceedings in the Federal Court of
Australia was the first of a number of court practice
notes and guidelines issued by courts across Australian
jurisdictions relating to expert evidence. Whilst the
language in these documents is subtly different, they all
aim to address the concerns identified in the Freckelton,
Reddy and Selby study by explicitly making the expert
witness aware of their obligations to the courts. Whilst
they are unlikely, in isolation, to impact the (in our
experience) rare occurrence of an expert who is wilfully
prepared to be an advocate for their client (rather than
an advocate for their own opinions), they offer some
assistance to an expert who is new to the process or is
yet to have their role properly explained to them. It also
gives the judiciary a consistent basis for dealing with the
evidence of those who continue to ignore the role and
function expected of an expert.
In addition to general requirements, the Supreme
Court of New South Wales has issued Practice Note
No. SC Gen 11 dealing with the specific issues of joint
conferences of expert witnesses. We are aware that
this practice note is being used as guidance in other
jurisdictions.
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The 2016 Federal Court of Australia’s Expert Evidence
Practice Note (GPN‑EXPT) includes guidance on the
procedures that may be used for concurrent evidence.
The key procedural suggestions include:
•

•
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“Concurrent expert evidence may be taken at any
convenient time during the hearing, although it will
often occur at the conclusion of both parties’ lay
evidence.”
Each expert may be given the opportunity to provide
a summary overview of their current opinions and
explain what they consider to be the principal issues
of disagreement between the experts, as they see
them, in their own words.

•

The judge will guide the process by which evidence
is given.

•

Using any joint report or list of issues as a guide for
all the experts to be asked questions by the judge
and counsel, about each issue on an issue-by-issue
basis.

•

Ensuring that each expert is given an adequate
opportunity to deal with each issue and the
exposition given by other experts including,
where considered appropriate, each expert asking
questions of other experts or supplementing the
evidence given by other experts.

•

Ensuring that legal representatives have an adequate
opportunity to ask all experts questions about
each issue. Legal representatives may also seek
responses or contributions from one or more experts
in response to the evidence given by a different
expert.

•

Allowing the experts an opportunity to summarise
their views at the end of the process where opinions
may have been changed or clarifications are needed.

Whilst these appear sensible approaches, and have been
followed (to some extent, or with variations) in many of
the matters where KordaMentha Forensic experts have
given concurrent evidence, it is correct to say that the
“devil is in the detail.”

Expert conclaves and joint reports
It is apparent, both anecdotally and from our case
reviews, that there has been an increased use of joint
expert conferences (‘conclaves’ or ‘conferences’) prior
to, or often during, trial. The output from these conclaves
is normally a joint report, which usually sets out areas
of agreement, areas of disagreement and explanation of
the reasons for those areas of disagreement. Perhaps
because of the nature of damages evidence, which many
of our reports focus on, our experience is that most
conclaves are not ‘chaperoned’ by a judicial officer or
lawyer. However, especially when the experts are not

familiar with the process, and/or when there are many
experts, having someone to chair those meetings can be
useful (see comments on experience from the Victorian
bush fires cases below). Instructing lawyers are typically
not permitted to participate in the conclave process. On
occasion, orders may be made which permit the parties’
lawyers to ‘comment on’ a draft of the joint report prior
to its finalisation by the experts. This approach may (at
least to some degree) alleviate the sense of trepidation
that some lawyers feel when excluded from the joint
report process.
Some commentators have suggested that it is
appropriate to call for such conclaves prior to the
preparation of individual expert reports, rather than after
experts’ reports are issued. Whilst (idealistically perhaps)
this may appear to have benefits, we have not seen this
occurring regularly in practice in Australia (although it
has been suggested).
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Legislative changes and more active case
management

“Some
commentators have
suggested that
it is appropriate
to call for such
conclaves prior to
the preparation of
individual expert
reports, rather
than after experts’
reports are issued.”
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The Civil Procedure Act 2010 (Vic) (‘the CPA’) codifies
the concept of the ‘overarching purpose’ 10 i.e. to
facilitate “the just, efficient, timely and cost effective
resolution of the real issues in dispute.” 11 As part of this,
the CPA gives the Court broad and flexible powers to
manage expert evidence at all stages of a case. 12 Whilst
the concept of experts having an overriding duty to the
court was set out clearly in various court practice notes
and guidance, the enactment of the CPA means that
expert witnesses can be sanctioned by the court for
breach of the overarching obligations arising from the
overriding duty. In (hopefully) rare cases, this may lead
to financial compensation and costs being awarded
against expert witnesses 13.
More generally, the last two decades have seen
increasingly proactive case management across all
Australian jurisdictions. This has included earlier
identification of the questions to be posed to experts,
who the experts are going to be and including expert
conclaves and joint reports in case timetables. Whilst the
more extreme examples of proactive case management
are not without their critics, from an expert’s perspective
effective case management is a good thing. There is,
however, scope for more clarity at an earlier stage on
how expert evidence is to be dealt with.

Concurrent evidence
Concurrent evidence describes the practice where
two or more experts, normally (but not exclusively)
from the same or similar disciplines, are sworn in, and
give evidence at the same time. It frequently involves
more direct questioning from, and discussion with, the
judge. In our experience, it can also involve elements
of traditional cross-examination, but this is often
somewhat limited in its scale and effect. Each issue is
typically addressed in turn, with each expert addressing
each issue before the next issue is discussed. In our
experience, concurrent evidence – especially when
coupled with a constructive engagement of the experts
during a conclave – can save time in trial and help
to narrow the issues requiring determination by the
court. Perhaps more importantly, it provides a good
opportunity for the judge to actively engage with the
experts, allowing the judge to obtain the information
she/he considers important to their decision making.
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How many cases involve
concurrent evidence?
Whilst we had heard many anecdotal comments on the
issue, we were not aware of any quantitative research on
the extent to which concurrent evidence is being used
in Australia. So, we did some research of our own. We
identified all cases reported on Austlii which referred to
the phrases ‘concurrent’ or ‘hot tub’ and ‘expert’. We then
reviewed these cases to identify those that involved
concurrent expert evidence (rather than disputes
about hot tubs!). While this approach will obviously
not identify all cases where concurrent evidence from
experts occurred, we consider it will likely provide a good
insight into temporal and geographic trends in the use of
concurrent evidence across Australian courts.
So, what did we find?
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Growth – and stabilisation
We looked at cases from each of 1995, 2000, 2005,
and then the all of the eight calendar years from 2010
to 2017. The first interesting finding was that, whilst it
is possible there were cases in some of the intervening
and prior years, there were no cases that mentioned
concurrent expert evidence in either 1995 or 2000, with
the first cases we identified being in 2005.
From 2005, when there were 26 cases mentioned,
there was a noticeable increase to 2010 (80 judgments
for 78 cases14). The peak was in 2013, but there was a
general upward trend over the period of our review
(Refer Figure 1).
In order to confirm that the changes in the number
of judgments involving concurrent evidence we were
observing was not being affected by changes in the
total volumes of judgments, we also reviewed the total
number of judgments reported on Austlii for each year.
Based on that analysis, over the period prior to 2017,
there was a slight increasing trend in the proportion
of cases reported relating to concurrent evidence,
suggesting a relative stabilisation of the use of (or at
least, reference to) concurrent evidence.
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Geographic and jurisdictional
concentration
Whilst our analysis reflected a general increase in
the reported mentions of the use or potential use of
concurrent evidence over the period from 2010 to
2017, it also revealed interesting patterns in relation
to geographic concentration: As Table 1 records, our
research shows that:
•

Federal , New South Wales and Victorian jurisdictions
dominate, with:
–– those jurisdictions accounting for almost 90% of
reported cases mentioning concurrent evidence
in the years covered
–– cases in those jurisdictions being over 14 times
more likely to mention concurrent evidence15.

It is not clear why concurrent evidence does not appear
to have been adopted with the same enthusiasm in other
jurisdictions16. It is possible that it has been used, but
has simply not given rise to commentary in judgments,
however the scale of the disparity between different
jurisdictions suggests this is not the only reason. It may
also be that some types of matters lend themselves more
to concurrent evidence. Class actions, for instance, have

been a focus of the Federal and Victorian courts (and
more in recently New South Wales). It is also possible
that the barristers in different jurisdictions are more or
less familiar with and/or accepting of the process (and
certainly judges seem somewhat disinclined to force the
process on a reluctant party).
Even within the geographies where concurrent evidence
is more widely used, based on our research some courts
appear to have been more enthusiastic users than
others, as can be seen by Table 2.
The New South Wales Land & Environment Court
alone had more references to concurrent evidence
in judgments (119 references, from Table 2) than all
Victorian references combined (86 references, from
Table 1), and almost twice as many as Western Australia,
Queensland and ‘other’ jurisdictions combined (68
references, from Table 1).
Clearly some jurisdictions, and some judges within those
jurisdictions, appear to be more in favour of the use of
concurrent evidence – which may be a function of certain
jurisdictions being more suited to the practice, or perhaps
that judges in those jurisdictions are more inclined to refer
to concurrent evidence in their judgments.

KordaMentha

Concurrent evidence

Figure 1 – Summary of references to concurrent expert evidence
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Table 1 – Mentions of concurrent expert evidence by geography
2005

2010

2011

2012

2013

2014

2015

2016

2017

Total

14

48

33

36

54

36

39

44

59

363

8

13

9

9

23

17

12

18

19

128

Victoria

1

7

5

15

15

16

8

11

8

86

Western Australia

3

7

1

3

5

4

4

5

6

38

Queensland

–

2

1

1

1

5

–

5

1

16

Others

–

2

3

2

–

3

–

–

4

14

26

78

52

66

98

81

63

83

97

645

New South Wales
Federal

Total unique cases
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Table 2 – Top six jurisdictions for judgments mentioning concurrent expert evidence
2005

Supreme Court of New South
Wales

2010

2011

2012

2013

2014

2015

2016

2017

Total

–

14

13

17

22

16

21

14

26

143

14

22

13

7

13

9

10

16

15

119

Federal Court of Australia

1

6

4

7

12

9

8

13

8

68

Victorian Civil and Administrative
Tribunal

9

9

11

6

8

5

58

Land & Environment Court NSW

1

5

4

Administrative Appeals Tribunal of
Australia

7

4

3

2

8

4

2

1

8

39

Supreme Court of Victoria

–

2

1

6

3

4

–

2

1
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Bushfire cases
There are a number of proceedings that have had
multiple reported judgments that mention concurrent
evidence. To some extent, these examples distort the
statistics on the use of concurrent evidence.
For example, one of the largest and most complex cases
to have occurred in Australia in recent years – certainly
in terms of the use of expert evidence – arose from the
so-called ‘Black Saturday’ bushfires. That case involved
40 experts who gave evidence from 11 different areas
of expertise, much of which was heard using concurrent
evidence. There are more than 20 reported judgments
and rulings in respect of this case which mention
concurrent evidence17. Indeed, a number of these are
purely about the concurrent evidence process.
A significant piece of research has been done into the
use of expert witnesses in the East Kilmore bushfire
proceeding 18, which includes one paper specifically
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dealing with concurrent evidence. The conclusion was
that the use of concurrent evidence in this matter was a
success. That study highlighted that larger concurrent
evidence sessions can take a long time and can be very
demanding on all involved. Significant preparation is
required by all involved, including the judge, however this
appears to be offset by the time saved through focusing
on the key issues and hearing competing views at the
same time, with the opportunity for the differences to
be properly explored when all the relevant experts can
comment on the issue. It also highlighted that judicial
preparation and the concurrent evidence sessions
themselves significantly reduced the time necessary for
the judge during judgment writing. While this may not
have an impact on the costs incurred by the parties, it
may be relevant when looking at the societal benefits of
concurrent evidence.

The same study identified that some experts had
consciously sought to use the concurrent evidence
sessions to promote their views. So long as this does not
produce a tendency to be an advocate for one’s client
(rather than one’s opinion), this suggests that experts
may need to develop additional skillsets that may be
important if concurrent evidence is increasingly seen as
mainstream.
To control for the impact on our conclusions of the
concentration of judgments relating to individual
cases like the ‘bushfire cases’, we have attempted
to ‘normalise’ the data we used by only including one
case for each year where there are multiple reported
references to concurrent evidence.
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“We found only a handful
of criminal matters which
discuss the issue, with even
fewer being matters heard
by a jury.”

Criminal trials
The vast majority of the cases which refer to concurrent
evidence are civil matters. We found only a handful of
criminal matters which discuss the issue, with even
fewer being matters heard by a jury. Whilst there is
some discussion in various papers of the extent to
which juries can deal with expert evidence19, it appears
that the use of concurrent evidence in criminal trials is
not common. Whilst the Supreme Court of Victoria’s
Practice Note No 2 of 2014 Expert Evidence in Criminal
Trials relevantly provides for concurrent evidence,
at least one Appeal Court Judge, Justice Priest, has
concluded that this is not authorised by statute. This,
in his view. is because the accused is entitled “to
answer the charge by choosing to give evidence or call
other witnesses to give evidence or both” only after
“the close of the case for the prosecution.”20 Since
the prosecution’s case cannot be completed until its
expert evidence has been called, this would necessarily
preclude the use of concurrent evidence.
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Conclusions on the figures
It appears from the data that we reviewed that
concurrent evidence is no longer a novel aspect of case
management or the conduct of trials; it is now very
much part of the mainstream – at least in Federal, New
South Wales and Victorian jurisdictions. Indeed, in several
jurisdictions it appears it is regularly being considered
when dealing with expert evidence.
The period through to about 2013 seems to have been
marked by many judges looking to see whether cases
they were involved in were suitable for concurrent
evidence and trying out that approach. This may have

meant it was more likely to have been mentioned in the
associated judgments for those cases. During that period
there was also more discussion about how concurrent
evidence was to be utilised. However, there appears to
have been a general increase in the use of concurrent
evidence in a range of cases as more judges in more
jurisdictions become more comfortable with the concept
and practice of concurrent evidence. This is supported
by our own recent experiences, where judgments in
cases we have been involved in refer to the judge’s
views on the expert evidence given, rather than the
(concurrent) form in which it was given.
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Generally liked – but not without its critics
There is no doubt that the Australian legal system
has shown a significant degree of innovation in the
treatment of expert evidence. Concurrent evidence
is said to have been an Australian invention. As the
statistics in the article show, it has certainly been
increasingly popular over the past two decades.
However, as with many features of more proactive
case management, whether in litigation or arbitration,
concurrent evidence is not without its detractors.
We appreciate that concurrent evidence can sometimes
fit uncomfortably within an adversarial system. Whilst
some have focussed on the ability to increase the extent
to which experts can agree issues prior to their time
in the witness box, we appreciate that – at least as far
as some counsel are concerned – dispute resolution is
sometimes seen as a ‘contact sport’ and they are not
fans of the lack of control associated with either expert
conclaves or concurrent evidence.

Burden of proof
A paper prepared by Jim Delaney QC for the 2016
Victorian Bar Commercial Bar Conference, ‘Hot
Tubs’ and other expert evidence case management
techniques: Approach with Caution explored the potential
downsides of concurrent evidence, one of which was
the change in the balance of the burden of proof for
defendants.

13

As this paper argues, the ability of the court to change
the order in which expert evidence is called, together
with the use of concurrent evidence, means that the
defendant/respondent loses the opportunity to make a
no case submission in the normal way. In particular, the
defendant/respondent cannot put the plaintiff/applicant
to its proof on its expert evidence. The opportunity to
cross-examine the opposing expert without calling the
defendant/respondent’s expert is lost.

Credit
Delaney also observed that concurrent evidence “is an
entirely inapposite forensic forum when a full on attack
on the credit of the expert is required.”21
Perhaps it is a function of the types of matters we
work in, but it is relatively rare for us to be involved in
matters where there is significant focus on the credit of
the experts called. However, we would agree that credit
issues are difficult to deal with in concurrent evidence;
it is difficult for a barrister to undertake an attack on
credit and bias whilst her/his own expert is sitting next
to the person being attacked. We would suggest that
any attacks on credit or bias should be dealt with prior
to the concurrent evidence session, unless the issues of
credit and/or bias come to light for the first time during
the concurrent evidence itself – and even then, it may be
appropriate to ask for the concurrent evidence session
to be suspended while the issue is addressed using
traditional cross-examination approaches.

“There is no doubt
that the Australian
legal system
has shown a
significant degree
of innovation in
the treatment of
expert evidence.”
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Our experience – update on anecdotal themes
In the KordaMentha Forensic 2014 publication Expert Evidence – Recent Cases, we summarised the experience of the
various experts in our team who give evidence on financial, accounting, valuation and technology related matters. The
table on the right sets out those themes, the approaches adopted in our 2014 edition and our update on each:
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Procedure

Approaches adopted

Update

Subject matter

Accounting, valuation, damages and
technology

No change

Number of experts in ‘hot tub’

From two to six experts

No change, but most are with two
experts

Conclave and joint report prepared
before ‘hot tub’

Yes, in seven of the 12 instances

Yes, in almost all cases

Experts given direction on operation of
‘hot tub’

Limited and broad guidance typically
provided only on the day of the hearing

Yes, and usually (but not always)
discussed at an earlier stage

Adequate physical space and facilities

Generally adequate but some instances
were problematic

No change

Experts gave opening statements

Yes, in two of the 12 instances

Yes, and still in minority of cases

Experts examined by counsel

Yes, in 10 of the 12 instances

Yes, in almost all cases (but much less
than when giving evidence singly). But
not always the case that each expert
cross-examined to the same extent

Experts questioned each other

Yes, in eight of the 12 instances

Yes, but most often through being
asked further questions by the judge

Judge questioned experts

Yes, in 10 of the 12 instances

Yes, in almost all cases

Experts examined on joint report

Yes, in six of the 12 instances

Yes, in almost all cases

Experts gave closing statements

No

No

Length of ‘hot tub’

One to eight days

No change – most were one day or less

Our experience is focussed largely (but not entirely)
on matters involving the quantification of loss and
damage, valuation, accounting and technology matters
in commercial disputes. 22 We appreciate that the use
of experts in, say, medical cases, may be very different
from the use of accountants in commercial disputes.
Whilst accounting and technology issues, and even
more so valuations, are far from black and white, we
have the advantage that many of the experts we find
ourselves dealing with are, like ourselves, forensic
professionals. Also, unlike the anecdotal comments
about medical experts, the experts we see are regularly
working for plaintiffs and defendants on different cases,
so we have not seen any polarisation of experts. A view
sometimes expressed (although perhaps less so in
recent years) is that expert witnesses are ‘guns for hire’.
From our perspective, it is quite the reverse. It is not in
our interests to peddle opinions that are easily torn apart.
Rather, we regularly advise our clients that there are
flaws in their estimate of loss and damage; these are
often the cases that settle at some stage prior to trial.
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One aspect we find potentially difficult in concurrent
evidence relates to the questioning of the other expert(s)
(although this seems relatively rare as a direct approach).
It is well known that an expert should be an advocate
for their opinion, but not for their client. That can be
a fine balancing act. Whilst it is, in our opinion, quite
appropriate for one expert to comment on the opinion or
methodology of the other expert(s), we would encourage
that to be done as part of a guided discussion chaired
by the judge, rather than volunteered by the expert as a
form of quasi-cross-examination. Whilst the effect may
be similar (i.e. identifying and clarifying areas where
the experts differ), the risk of a perception of advocacy/
bias is greatly increased if one of the experts starts to
ask questions like a barrister, rather than responding to
questions from the bench (even if the question from the
bench might be “What do you say about what she/he
has just said on this issue?”).
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Developments in England
The English (and Welsh) courts have looked to Australia
for ideas on how to improve civil litigation and have
experimented with the use of concurrent evidence. In
2016 there was an extensive report 23 considering the
efficacy of this experiment. The overall conclusion from
this report was that concurrent evidence is potentially
a very useful addition to the judicial ‘case management
tool bag’ and the experiment should be continued and
expanded. In particular, this study found:
•

Judges believed that trial time was saved, although
there may have been more time in preparation,
particularly on the part of the judiciary.

•

Most experts also agreed that the process reduced
trial time, however there was less consensus as to
whether it saved costs overall.

•

The majority (83%) of judicial respondents (and
a similar number of lawyers) felt that quality of
evidence was improved.

•

Most experts felt that concurrent evidence was more
intelligible to the court and allowed them to better
articulate their views on the relevant issues.

•

The judicial respondents were unanimous in their
perspective that concurrent evidence assisted the
court to determine disputed evidence of expert
evidence. This view was shared by the clear majority
of lawyer respondents.

The responses to this survey highlight a difference
in perspectives – the judges (at least in England and
Wales) think that concurrent evidence helps them to
understand the expert evidence, whereas Jim Delaney
QC rightly points out that it may not be in a client’s
interest to bring clarity to the issues.
Interestingly, some of the experts who were surveyed
highlighted that the likely utility of concurrent evidence
depended on the personality of experts themselves. We
would agree that the process does require ‘sensible’,
independent experts – which is not always the case.
Recently the English courts have introduced Practice
Direction 35.11. This formally recognised the practice of
expert evidence being given on an issue-by-issue basis,
so that all parties’ experts give their evidence and are
cross‑examined in relation to an issue before moving on
to the next issue. Practically, the practice direction also
recognises that there is not a ‘one size, fits all’ approach
to concurrent evidence, but rather the approach should
reflect the case and the experts involved. At the same
time, the courts have recognised that the issue of how
experts are to be examined should be dealt with at an
early stage of directions.
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Conclusions

“We are, however, not
naïve; concurrent
evidence is not a
panacea for all the
potential problems
with expert
evidence. There will
always be the expert
who is hopelessly
biased, incompetent
or both.”

There is no doubt that concurrent evidence is now very
much part of the ‘main stream’ as far as many courts
in Australia are concerned. It can provide significant
benefits in terms of time saved, and allows the court to
obtain a better understanding of the real issues on which
expert evidence has been called. Whilst we do not know
of any specific research on this point, anecdotally we
would expect – compared with two decades ago – judges
to have fewer problems from experts with adversarial
bias and lack of communication, and greater expertise
from counsel examining experts in a concurrent
evidence environment.
We are, however, not naïve; concurrent evidence is not
a panacea for all the potential problems with expert
evidence. There will always be the expert who is
hopelessly biased, incompetent or both. However, when
taken with the other developments in the use of experts,
case management and law, we have seen considerable
improvements (at least in the types of matters in which
we are involved) in the general level of expert evidence
and the way it is being dealt with – including the use of
concurrent evidence.

•

The best concurrent evidence occurs after a
constructive joint expert conclave. This doesn’t
necessarily mean the experts will have agreed on
everything, or even anything. It is quite acceptable
for reasonable experts to disagree on matters. What
is important is that these areas of disagreement are
clearly articulated, including the reasons for those
disagreements. This allows a clear agenda for the
concurrent evidence session.

•

It is essential there is a suitable physical space
for the experts, as well as an appropriate set up
of microphone(s) for the experts to allow a proper
transcript. Our experience is that there is sometimes
one microphone passed between the experts to
reduce scope for experts talking across each other.

•

The experts need to be professional in their
approach. Issues of credit should be dealt with before
any concurrent sessions, if possible.

•

The agenda, process of examination and
cross‑examination, together with agreement on
whether there are to be opening and/or closing
statements, should be agreed and communicated
in advance of the concurrent evidence session
(including to the experts).

•

Perhaps most importantly, the concurrent evidence
session works best when the judge directs it and is
involved in the process.

We suggest the following factors are necessary to
ensure the best is obtained from concurrent evidence:
•
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The questions need to be agreed – at an early stage –
so the experts are not going to be ‘ships in the night’
(even if this means both experts are dealing with
more than one set of questions).
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Where to now?
We expect that concurrent evidence will continue to be
used in more cases across all Australian jurisdictions,
particularly in respect of commercial matters. We also
expect more guidelines to be published on how to get
the best from the process of expert evidence, including
concurrent evidence, but also dealing with the setting
of questions, conclaves and communication between
experts throughout the process.
The changes that have happened, and those that will
continue to happen, will not eliminate the difficulties
associated with expert evidence. There will continue
to be (and should be) a role for advocates to tease
out from an expert issues of bias, lack of experience,
incompetence and inappropriate assumptions. When
the advocates have done their job, there will remain a
role for judges to decide between competing experts
who genuinely have differences of opinion. Concurrent
evidence can help ensure that the real issues and
opinions of the experts are properly understood by all
judges, helping them make their decisions.
Judges and barristers are becoming more familiar with
the use of concurrent evidence. In some cases they
have become quite adept at using it to great effect.
We expect to see its use continue to grow, particularly in
other jurisdictions, as the lessons learnt, particularly over
the last decade, are understood and used to increasing
effect. The end result, we anticipate, is that no one will
need to fear the hot tub – but even when it is available,
that not everyone will jump in!
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Endnotes
1

Justice Lockhart, who was president of the Trade Practices Tribunal (now known as the
Competition Tribunal), is often said to have been the front runner in introducing concurrent
evidence to Australia. An insurance case in 1985 is thought to be one of the first uses of the
technique.

2

An amendment to the Federal Court Rules in 1998 included the use of concurrent evidence.

3

The NSW Supreme Court in the Professional Negligence List introduced joint expert
conferences in 1999, and then included this in the Supreme Court Rules in 2000.

4

Buckley v Rice Thomas (1554) 1 Pl Comm 18 at 124; 75 ER 182 at 191.

5

A short history of the issues with expert evidence is neatly contained in the paper The Expert’s
Lament, a paper delivered by The Honourable Justice P A Bergin at the Land and Environment
Court of New South Wales Annual Conference 2011.

14 Some judgments represent interlocutory decisions.
15 Whilst Federal, New South Wales and Victorian jurisdictions produced an average 40% of all
reported cases, those three jurisdictions represented almost 90% of reported cases in which
concurrent evidence was discussed.
16 There was even mention of concurrent evidence being used in a High Court transcript, as well
as one case in the Supreme Court of Norfolk Island, however we didn’t identify (for the years
considered) any cases from Tasmania.
17 Matthews v AusNet Electricity Services Pty Ltd and Ors [2014] VSC 663.

6

Review of the Criminal and Civil Justice System in Western Australia, 1999, https://www.lrc.
justice.wa.gov.au/_files/P92_FR.pdf.

18 The management of expert evidence in the Kilmore East Bushfire Proceeding, Collected
Research Papers, April 2016 – Simon McKenzie.

7

Review of the adversarial system of litigation, 1999, https://www.alrc.gov.au/sites/default/
files/pdfs/publications/ALRC89.pdf.

8

New South Wales Law Reform Commission, Report 109, Expert witnesses, June 2005, http://
www.lawreform.justice.nsw.gov.au/Documents/Publications/Reports/Report-109.pdf.

19 For example, Using the ‘Hot Tub’ – How Concurrent Expert Evidence Aids Understanding Issues
by Justice Rares on 12 October 2013 and ‘Hot-tubbing’: The use of concurrent expert evidence
in the Land and Environment Court of New South Wales and Beyond by Justice Pepper on 14
May 2015.

9

Victorian Law Reform Commission, Civil Justice Review Report, 2008, http://www.lawreform.
vic.gov.au/sites/default/files/VLRC%2BCivil%2BJustice%2BReview%2B-%2BReport.pdf.

10 See also Federal Court of Australia Act 1976 (Cth) – s37M(1) – however these obligations are
not specifically applicable to expert witnesses.
11 Civil Procedure Act 2010 (VIC), ss1(1)(c) and 7(1).
12 There are similar provisions to the Civil Procedure Act 2010 (VIC) in other jurisdictions. For
example, Civil Procedure Act 2005 (NSW) s56 refers to the “just, quick and cheap resolution of
the real issues.”
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13 This appears to be the start of the end of expert witness immunity, which is something
that has already fallen away in England and Wales, in line with changes in the immunity of
barristers. It will be interesting to see how this issue evolves.

20 Paul Ta-Vuong v The Queen [2015] VSCA 238.
21 ‘Hot Tubs’ and other expert evidence case management techniques: Approach with Caution;
Jim Delaney QC 2016.
22 Almost all the expert evidence provided by KordaMentha Forensic’s team members relates
to civil trials, primarily in commercial matters, so we have no direct experience of a number of
issues associated with experts in, for example, jury trials or medical negligence matters.
23 Concurrent Expert Evidence and ‘Hot Tubbing’ in English Litigation since the ‘Jackson Reforms’
– A legal and empirical study – Civil Justice Council 25 July 2016.
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