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From the editor

Welcome to the second edition of KordaMentha Forensic’s
Expert Evidence: Recent Cases series.
In preparing this edition, the staff of KordaMentha Forensic
have continued the format established in the first edition,
reviewing over 2,500 recent judgments brought down by
various Australian courts. We include over 230 of those
judgments in our summaries of matters (by jurisdiction
and by topic). We present around 40 of those judgments
in the form of case reviews, each of which provides a short
background of the relevant facts and issues, along with a
discussion of that case’s potential relevance to this area
of law and practice, from the unique perspective of those
providing and preparing expert evidence.
As in our first edition, Expert Evidence: Recent Cases
Edition 2 includes several articles written by our team
which address issues relating to the role of expert evidence
in more depth. In this edition, two of these articles examine
the trends and evolution of concurrent evidence and the
use of special referees in Australian courts over the last two
decades, based on court judgments. Other articles consider
whether experts should be ‘under control’ in arbitrations,
and the role of experts in determining valuation discounts in
Singapore.

Ultimately, however, Expert Evidence: Recent Cases
Edition 2 has been prepared from the point of view of
those providing or preparing expert evidence, rather than
that of lawyers and judges. Any opinions expressed in
these summaries are those of the individual authors, and
are based on the limited information available publicly in
relation to each case.
I trust, following the success of the first edition, that this
next edition of Expert Evidence: Recent Cases will also be
a valuable resource for both experts and users of experts
(including parties, their legal representatives and the courts).
We welcome any feedback or comments in relation to this
publication. My contact details and those of my editorial
team are set out opposite.
Finally, I would like to express my sincere and significant
thanks to the members of our editorial team. Producing
Expert Evidence: Recent Cases Edition 2 has been a
mammoth task, with many days (and nights) devoted to
seeing it completed. I am privileged to call the members of
this team my friends and colleagues.
Andrew Ross
Partner, KordaMentha Forensic

We have also included an article on the use of technology
assisted review (‘TAR’) which is changing the way document
discovery processes are being undertaken worldwide. The
first Australian judgment on TAR involved the appointment
of a special referee to aid the parties. We expect this to be a
growing area of expert evidence.
As always, our case reviews borrow heavily from the text
of each judgment, either quoting or paraphrasing material
that was written by others (primarily the judge or judges in
each matter). I cannot emphasise enough that it is the work
of the judiciary, and the accessibility of judgments to the
public, that have allowed this book to be produced. The full
judgment for each matter is freely available online.
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Foreword
Philip Greenwood SC

Expert evidence is an everyday part of modern civil and
criminal litigation. Judges need the assistance of experts
to enable them to understand and determine matters
involving specialised knowledge and expertise.
This is increasingly so. As new areas of knowledge develop,
particularly with technological advancements, expert
evidence is required to unravel complex issues and provide
clarity for decision-makers.
In 2014, KordaMentha Forensic released Expert Evidence:
Recent Cases. That publication was the result of an extensive
review by the KordaMentha Forensic team of over 1,000
judgments of various Australian courts in 2013 and 2014.
At the time, it was a ground-breaking concept, bringing
together in one place many of the leading judgments on
expert evidence, along with commentary on the significance
of each judgment from a perspective rarely considered:
that of the expert.
The KordaMentha Forensic team have done it again.
Following a review of a further 2,500 judgments dealing
with the same subject, they have selected around
40 judgments for which they provide case reviews in
Expert Evidence: Recent Cases Edition 2. Each case review
provides a short background of the relevant facts and
issues, along with KordaMentha Forensic’s commentary
on the case’s significance. In addition, they have included
articles dealing with topics of current and enduring interest
to practitioner – the use of experts in arbitrations, trends
in the use of special referees, research on the use of
concurrent evidence and the benefits of using technology
assisted review (‘TAR’) in discovery. Finally, there are two
very useful lists of recent cases involving expert evidence,
sorted by jurisdiction and topic.

Philip Greenwood SC
Eleven Wentworth
+ 61 2 9235 2874
pgreenwood@elevenwentworth.com

viii

This publication provides excellent guidance to legal
practitioners who brief experts as well as containing helpful
material for experts themselves.
The case reviews tell stories – good and bad – that are
worth heeding. The stories come from the judges who want
experts, real experts, to explain what they have done and
why they have reached a particular opinion so the judge
can confidently then assess the merit of that view.
The cases reviewed by the KordaMentha Forensic team deal
with issues that regularly confront legal practitioners and
experts – when and how to involve experts; which materials
an expert should be briefed with; what questions an expert
should be asked; what methodology should be used; and
how legal practitioners should review experts’ reports.
As well as the more usual areas of expertise encountered by
the courts – doctors, accountants, valuers and engineers –
this publication includes examples of more ‘novel’ areas of
(asserted) expertise including:
•

The translation of emoticons (‘emojis’) appearing in
foreign language social media messages [C5].

•

The interpretation of human behaviour and motivation
by firefighters based on physical evidence at a fire
scene [C6].

•

The suitability of a paint-marking machine to paint lines
in a car park [C16].

•

The date on which photographs were taken based on a
digital analysis of the medium on which the photos were
stored [C17].

•

The dates on which USB devices were inserted into a
laptop and the files that may have been copied to those
devices [C26].

•

Whether an Uber driver is a ‘taxi driver’ [C27].

The reviews include cases that highlight the common
problem of experts not explaining their reasoning
adequately (or at all) as well as problems that arise when
experts are not properly qualified or independent, such as:
•

Experts lacking the requisite impartiality and objectivity
and/or demonstrating bias [C1, C10, C15, C18, C36].

•

‘Experts’ lacking relevant study, training and experience
[C6, C7, C16, C21, C25, C27, C30, C32].

•

Experts who ignore relevant evidence or mis-describe
their analyses [C12, C15, C18, C36].

•

Experts who rely on assumptions contrary to the
evidence [C22].

Experts face real challenges in undertaking the task of
providing reports and giving testimony. Some of these
challenges are considered in the reviews, for example,
whether an expert can reach an opinion through a process
of dialogue and discussion with their team members and
whether, and if so when, it is necessary for an expert to
consider the reasonableness of an instructed assumption
which relates to an area in which they have expertise.

The team at KordaMentha Forensic deserve great credit for
undertaking the very extensive work involved in reviewing
so many cases and thoughtfully preparing this publication.
Their effort demonstrates an admirable commitment to
excellence in ensuring that the members of the team are
across all contemporary issues involving expert evidence
and the prevailing judicial views.
Moreover, KordaMentha Forensic’s willingness to share this
body of knowledge with others must also be commended.
This publication is available at no cost, in both hard copy
and electronic format to members of the legal profession,
the forensic accounting profession and the wider litigation
community including the courts and litigation funders.
I unreservedly recommend KordaMentha Forensic’s Expert
Evidence: Recent Cases Edition 2. It provides a welcome
resource in our ongoing understanding of the current and
emerging issues in expert evidence in Australia.

Some of the judgments expose issues in the process of
engaging experts. These issues include:
•

The form and substance of instruction letters provided
to experts [C37, C38].

•

The perennial problem of privilege in relation to experts’
draft reports, workpapers and correspondence [C24].

•

The consequences of an expert not being provided with
the ‘expert code’ prior to the preparation of an expert
report [C32].

•

A salutary warning to legal representatives who choose
not to use expert evidence, including one in which the
failure to engage an independent forensic accountant
led the court to initially refuse approval of a settlement
offer in four overlapping class actions [C4].
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In the eye of the Storm: evaluation of expert evidence
Australian Securities and Investments Commission v Cassimatis (No 8) [2016] FCA 1023

Introduction

The expert evidence

The weight a judge attaches to an expert opinion is strongly
influenced by their evaluation of the expert evidence. This
may include examining the reasons the expert has given for
their opinions, considering the extent to which the expert’s
opinions are supported, the level of precision, logic and care
taken in the preparation of an expert report, the expert’s
flexibility of mind and whether the expert is biased or lacks
independence1.

Two experts, Professor V and Mr M, were called upon to
express their opinions on a variety of matters relating to the
period from 31 March 2006 to 5 September 2008.

This judgment demonstrates that, even where an expert
is considered ‘extremely knowledgeable’, if they are found
lacking in one or more of the above points, their evidence
may be given little weight.

Justice Edelman expressed that:

Background
In the second half of 2008, prior to the intense period of the
Global Financial Crisis, Storm Financial Limited (‘Storm’)
was a highly profitable financial advice company, reporting
$77 million of annual revenue and recording $120 million in
consolidated gross assets. However, on 12 December 20082,
ASIC commenced formal investigations into the affairs
of Storm. By mid-January 2009, Storm’s largest creditor,
Commonwealth Bank, had engaged receivers to help
retrieve $27 million owing3 to it. On 21 December 20104, ASIC
filed proceedings in the Federal Court of Australia against
Storm’s directors and sole shareholders, Emmanuel and
Julie Cassimatis, for allegedly breaching their fiduciary duties
as directors by contravening s180(1) of the Corporations
Act 2001 (care and diligence – directors and other officers).

Brooke Lewis
Senior Business Analyst

2

Both Professor V and Mr M had similar levels of expertise,
having both been involved in the teaching and practice of
applied finance at several universities, both being prolific
authors and both having had consulted with industry.
However, Justice Edelman, after examining and evaluating
the opinions of both experts, concluded that he was “not
generally prepared to accept [Professor V’s] evidence
on matters where he and [Mr M] were in dispute without
extreme caution.”

“[Professor V] was not an impressive expert witness.
I have no doubt that he is extremely knowledgeable in
the area of finance. There were also areas where his
evidence explained points that had not previously been
clear. Although each issue in dispute must be assessed
on its merits and in light of all the evidence, in general
I am not prepared to accept [Professor V’s] evidence on
matters in dispute without great caution.”
In contrast, Justice Edelman stated that:
“[Mr M] was an extremely impressive expert. He was
thoughtful and his views were generally crystal clear.
He conceded points and, on the few occasions he had
made minor errors, he immediately acknowledged
those errors. On occasion, however, [Mr M’s] evenhanded, independent, and impartial approach caused
him to agree that a proposition was reasonable even
though there was ambiguity in the proposition.”

C1

Less than ‘impressive’ expert evidence

Significance

Justice Edelman found Professor V:

This judgment is a reminder to legal practitioners to
consider the following when engaging expert witnesses:

•

•
•

Less than thorough in the preparation of his written
report, admitting that he prepared his report “in a very
short period of time.”

•

Went back and forth on key details when giving oral
evidence, making his evidence inconsistent.

How impartial the expert is to the matter. The more
independent an expert is, the more objective their
opinion generally will be.

•

Had previously been involved with the issues about
which the proceeding related to, and was so heavily
committed to the Storm model he was impaired in his
ability to assess it independently.

The amount of time given to the expert to prepare their
evidence. The more time an expert has to prepare their
evidence, the more polished and precise their final
product will likely be.

•

Relevant expert witness guidelines for the jurisdiction.
For example, the role and duties of an expert and the
use of expert evidence in the Federal Court of Australia
is set out in Expert Evidence Practice Note (GPN-EXPT),
which includes the Harmonised Expert Witness Code of
Conduct and guidelines for concurrent expert evidence.
Those guidelines, if followed, could potentially have
meant Professor V’s evidence was given more weight.

•

Was not impartial to the issues with which the litigation
was concerned, nor in relation to the respondents
themselves.

•

Demonstrated a willingness to support the position of
Mr and Mrs Cassimatis, without having necessarily
assessed all the evidence.

•

At points in his report, selectively quoted from a
reference without referring to all the relevant passages
of that particular reference. As a result, this limited the
reader’s understanding of the referred source.

Further information on the Federal Court of Australia’s
expert witness guidelines can be found at: http://www.
fedcourt.gov.au/law-and-practice/practice-documents/
practice-notes/gpn-expt

Justice Edelman then concluded:
“For these six reasons, as well as my overall assessment
of [Professor V] and [Mr M], I am not generally prepared
to accept [Professor V’s] evidence on matters where he
and [Mr M] were in dispute without extreme caution.”

Notes
1

http://charteredaccountantsworldwide.com/insight_post/theexpert-witness.

2 http://storm.asic.gov.au/proceedings/summary-of-asic-actions/
asic-investigation-background/.
3 http://www.couriermail.com.au/business/storm-creditors-circle/
news-story/6179e1676382c27b7d93f4e70f927dcc.

“He was thoughtful and his
views were generally crystal
clear. He conceded points and, on
the few occasions he had made
minor errors, he immediately
acknowledged those errors.”

4 http://storm.asic.gov.au/proceedings/summary-of-asic-actions/.
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The (high) price of expertise
Biggs v George [2016] NSWCA 113

Introduction
This case looks at the circumstances in which an expert
can expect to be compensated for preparing for, and
providing, their expertise in court. It shows that, in keeping
with other claims for ‘loss’, claims made by experts
which are based on assertions of lost opportunities can
reasonably be expected to require specific evidence of what
those lost opportunities were. Experts who do not wish to
(or do not) provide such evidence cannot expect to recover
their ‘losses’. It also shows that this becomes complicated
where an expert’s attendance at court is required as a result
of the issuing of a subpoena by a party with whom the
expert has no retainer.

Background
The headnote to this judgment includes the following useful
summary of the factual background to the dispute:
“In November 2009 Ms Sandra George, a Macedonianspeaker with a poor grasp of English, underwent an
operation to remove an acoustic neuroma, a tumour
on the sheath of an acoustic nerve. The operation
was performed following consultations in which
Ms George had been assisted by interpreters. On the
first two occasions, held at a clinic run by St Vincent’s
Hospital in Moree where Ms George lived, a friend
translated for her. On the latter two occasions held at
St Vincent’s Hospital in Sydney, she was provided with
an accredited interpreter. During the course of the
operation an adjoining facial nerve was severed which
resulted in her suffering from facial palsy.”

Andrew Ross
Partner

4

“In 2012 Ms George commenced proceedings in the
District Court claiming damages for negligence against
the surgeon, [Dr B] and St Vincent’s Hospital Sydney
Ltd, for vicarious liability of its medical staff. Her
allegations of negligence were directed at the way the
operation was carried out, and for an alleged failure
to warn her of the risk of damage to the facial nerve:
it not being in dispute that the principal operation
carried a significant risk of the injury which eventuated.
The District Court dismissed the complaint of intraoperative negligence, but upheld the allegation of
failure to warn, awarding Ms George $331,000 in
damages. [Dr B] and the hospital appealed.”

The appeal grounds
The appeal (which was ultimately granted) focussed on
liability issues relating to the negligence claim. However,
there was a further (fourth) ground of appeal, which was
framed as follows:
“[Whether] the loss suffered by an expert witness for
the claimant subsequently procured under subpoena
for cross-examination by the appellants was properly
assessed.”
Justice Basten, with whom Justice Ward and Justice Payne
agreed, summarised the issue underlying this ground of
appeal as follows:
“There was a separate matter raised by the appellants,
namely the assessment of the loss suffered by a witness,
[Dr H], retained by the claimant but subpoenaed to
attend for cross-examination by the appellants.”

C2

Expert evidence at first instance
Dr H had prepared an expert’s report, along with responses
to various questions relating to that report.
On 29 August 2014, the solicitors for the appellants wrote
to Dr H, enclosing by way of service the subpoena together
with $50 conduct money. The letter advised that the matter
had been listed on 21 October, with an estimate of four days’
duration. The letter advised Dr H to contact Martin Bell,
the solicitor for Ms George to confirm which day he would
be required to give evidence “to try and minimise any
inconvenience caused.” The letter also confirmed that the
appellants would be responsible for “reasonable witness
fees incurred in relation to [Dr H’s] obligation to attend
court pursuant to the subpoena.”
Shortly prior to the start of the hearing, solicitors for the
appellants also advised Mr Bell that they had served a
subpoena on Dr H. That letter also reiterated that Mr Bell
was best placed to advise Dr H when he would be required
to give evidence in the plaintiff’s case, since he had control
over the timing of the plaintiff’s witnesses.
Ultimately, although the hearing commenced on
21 October 2014, it was not until late that afternoon that
Dr H was advised that he would not be required to attend
that day. An arrangement was made for him to attend on
23 October 2014, which he did.
On 23 October, Dr H emailed the solicitor for the appellants
directly. He said that, on instructions from the claimant’s
solicitors, he had set aside four hours on Tuesday
(21 October) to attend court, but had not been required.
He noted some confusion in his instructions from the
claimant’s legal representatives as to whether, and if so
when, he would be required.

For the purpose of recovering his loss and expenses, Dr H
prepared an affidavit. It annexed a tax invoice for “services
performed”, addressed to Ms George. The amount due was
$28,500, which comprised:
•

eight hours at $1,500 per hour, relating to 21 October 2014

•

seven hours at $1,500 per hour, for “preparation”

•

four hours at $1,500 per hour on the day he was required
to attend for cross-examination.

To this total was later added GST, taking the total amount
claimed by Dr H to $31,350.
In finding for Ms George at first instance, the court also
ordered the defendants pay Dr H’s costs of $31,350.

The appeal
Justice Basten reviewed the parties’ submissions in
relation to Dr H’s costs, both at first instance and in the
appeal. Observing some confusion in the bases for those
submissions, Justice Basten said:
“It would be extremely helpful to those conducting civil
litigation if the rules and legal principles regulating
specific aspects of litigation could be coherently
classified and each class dealt with in a single
identifiable document. It is fair to say that that
approach is generally followed, but that the generality
is afflicted by many exceptions. For example, most
rules of evidence are to be found in the Evidence Act
1995 (NSW); however, some are to be found in the
Criminal Procedure Act 1986 (NSW) and, relevantly
for present purposes, some are found in the UCPR,
Pt 31 – Evidence. It is also true to say that costs in civil
litigation are addressed in the Civil Procedure Act, Pt 7,
Div 2 – Costs in proceedings, and in the UCPR, Pt 42 –
Costs. However, other costs provisions may be found
scattered through other parts of the UCPR. Broadly
speaking, wherever a specific provision relating to costs
is inconsistent with a general provision, the specific
provision will qualify the general provision.”

5
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“What needed to be assessed was his actual loss [due to attending court]
(which would include appropriate remuneration for skill and experience),
of which there was no direct evidence.”

Having reviewed this plethora of rules and legal principles,
Justice Basten referred to a number of relevant
propositions, including that:
•

Costs are at the discretion of the court and that the court
“has full power to determine by whom, to whom and to
what extent costs are to be paid”.

•

If the court makes any order as to costs, the court is to
order that the costs follow the event unless it appears
to the court that some other order should be made as to
the whole or any part of the costs.

•

The court may order the issuing party to pay the amount
of any reasonable loss or expense incurred in complying
with the subpoena. In this context, “the amount of any
reasonable loss or expense” does not include “conduct
money” or “witness expenses”.

•

The term ‘conduct money’ is defined to mean “a sum of
money or its equivalent, such as pre-paid travel, sufficient
to meet the reasonable expenses of the addressee
of attending court as required by the subpoena and
returning after so attending.” That concept is properly
understood to be limited to the sum of money necessary
for the witness to travel to and from the court.

•

At least in relation to a subpoena requiring attendance
at court to give evidence, the phrase “witness expenses”
should be understood to cover expenses such as those
required by way of accommodation and sustenance, of
which conduct money is no doubt one element.

•

It is necessary to have regard to the different questions
which will arise in relation to a subpoena to produce
documents (when expense is involved in searching for
and identifying relevant documents as an essential part
of compliance with the subpoena) and attendance at
court to give evidence (which involves no such essential
activities in order to comply).

•

The calculation of loss or expenses incurred as a result
of the obligation to comply with a subpoena will vary
depending upon whether the party issuing the subpoena
has control of the proceedings and when particular
witnesses are to be called.
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Applying these principles to the current matter, Justice
Basten said, inter alia:
“In this matter, it was clear that all those involved,
including [Dr H], appreciated that the statement of
a date in the subpoena, being the date on which the
hearing was scheduled to commence, did not mean
that [Dr H] had to attend on that date. If he incurred
expenses with respect to a possible attendance on that
date, in circumstances where the party which originally
instructed him and had control over the course of the
litigation did not inform him sufficiently clearly of that
fact, then those expenses should not be borne by the
party issuing the subpoena as part of the costs of
complying with the subpoena. Whether such losses
were recoverable as between the witness and the
claimant’s solicitors was an entirely different question.”
“[Dr H] did not state in his affidavit that, in full knowledge
of the circumstances set out above, either party
requested him to hold himself available for a full
day on 21 October. He stated in his affidavit that he
had ‘cancelled a full day of surgery’ to make himself
available. He did not annex his email to the appellants’
solicitors of 23 October, stating that he had set aside
four hours on the 21st. In any event, those hours did not
involve reasonable loss incurred in order to comply with
the subpoena.”
“It was no doubt in the interests of the claimant, on
whose behalf he had been retained, that [Dr H] spend
time refreshing his memory as to nature of the case
and the opinions he had expressed on the basis of
material provided to him. However, that was not a loss
incurred in order to carry out his obligation to comply
with the subpoena; it was time incurred either at the
express or implied instructions of the claimant. It is not
recoverable under the relevant rules.”

C2

Justice Basten then dealt with the hourly rate of $1,500
claimed by Dr H, observing:
“So far as the four hours claimed for his attendance at
court on 23 October, no issue is taken as his entitlement
to recover a reasonable amount for his lost professional
time. The question is how that should be valued. [Dr H]
placed on that a figure of $6,000, calculated at $1,500
per hour. It appears from his letter of 18 November 2014
to the solicitors for the appellants that he considered
his ‘experience, expertise and seniority’ were at the
same level as that of a senior counsel and that an
appropriate hourly rate for attending court was $1,500.
The letter continued, noting that the amount ‘does
not compensate me for lost income but I think is
reasonable, considering the expertise and experience
that I bring.’”
“Without expressing a view as to [Dr H’s] self‑assessment
(which was accepted by the trial judge), that was not the
test: what needed to be assessed was his actual loss
(which would include appropriate remuneration for skill
and experience), of which there was no direct evidence.”
The appellants had proposed a different rate of $790 per hour,
that being the maximum rate specified in a joint statement
issued by the Law Society of NSW and the Australian
Medical Association (NSW) Ltd for court attendance by
medical experts. Justice Basten found:
“In the absence of any direct evidence as to the
number of consultations or operations which would
have occurred on the Thursday afternoon, absent
the obligation to attend court, and the fees which
[Dr H] would have charged, a figure adopted by the
professional associations should be accepted as a
reasonable basis for calculation.”

Significance
Courts rely on experts to provide objective evidence on
matters which are within their study, training and experience.
In doing so, the courts do not expect that experts will provide
their expertise on a pro bono basis. Where experts forego
income generating opportunities to provide their expertise
in the courtroom, it makes sense that they be compensated
for doing so. However, in keeping with other claims for ‘loss’,
claims made by experts which are based on assertions of
lost opportunities can reasonably be expected to require
specific evidence of what those lost opportunities were.
Experts who do not wish to (or do not) provide such
evidence cannot expect to recover their ‘losses’.
Irrespective of these principles, experts who provide
evidence in the courts need to appreciate that recovery of
their fees may be complicated in circumstances where their
attendance at court is required as the result of the issuing
of a subpoena by a party with whom the expert has no
retainer.
It would likely come as a surprise to most experts that
attendance at court to be cross-examined would not
necessitate setting aside some time for preparation. If that
preparation time is not a cost of responding to a subpoena
which can be recovered from the issuer of the subpoena,
experts may need to discuss their fee arrangements for
such activities with their instructing solicitors.

The final issue was who should pay for the costs of
determining the question of Dr H’s claims. Justice Basten
concluded there was no reason to treat the costs involved
in this issue differently from those of the appeal generally.
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Special circumstances of interest
Cressy v Miloriad [2016] ACTSC 303
Cressy v Miloriad (No 2) [2016] ACTSC 339

Introduction

Two principle issues arose in the case:

This judgment highlights the importance of putting forward
evidence and submissions in relation to various possible
approaches to the quantification of damages.
It also considers the meaning of the ‘special circumstances’
that would allow the award of interest after the date of
a reasonable settlement offer, and finds that a lack of
precision in relation to expert evidence will not be sufficient
to establish these circumstances.

Background
This case involves an assessment of damages arising out
of a motor vehicle accident involving four vehicles. The
vehicle driven by the first defendant, Milosevic Miloriad,
collided with the rear of a Holden Commodore, which in
turn collided with the rear of Angela Cressy’s (the plaintiff)
vehicle (a Mitsubishi Colt), which in turn collided with a
Subaru vehicle in front of Ms Cressy’s car. Breach of duty
was admitted by the first defendant.
The accident occurred in August 2011. Ms Cressy was
52 at the time. In March 2015, she underwent a total hip
replacement. Although unknown to her at the time of the
accident, Ms Cressy had a degenerative right hip that would
have required her to undergo a hip replacement regardless
of the accident.
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•

How, in the assessment of damages, to take account
of the fact that the hip replacement would have been
required in any event.

•

What interest should be awarded on any award of
damages.

How are damages to be calculated?
The plaintiff
Ms Cressy adopted the position in relation to calculation of
her damages articulated in Harold Luntz1, namely that “in a
case where there is at least a real chance that the plaintiff
would have developed similar symptoms, a greater than
usual reduction for vicissitudes will be allowed.” As a result,
counsel for Ms Cressy approached damages by:
•

Submitting that damages should be assessed on the
basis that the defendant was wholly responsible for all
of the consequences of the plaintiff’s underlying hip
condition.

•

Then applying a percentage discount of either 25% or
50% to various components of damages as to take into
account the chance that the plaintiff would, in any event,
have suffered the consequences of her degenerative hip.

Ben Mahler

Jacqueline Koo

Director

Manager
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The defendants

Judgment

The defendants, Mr Miloriad and his insurer NRMA
Insurance, on the other hand, approached damages on the
basis that:

Justice Mossop expressed the view that the approach
adopted by the defendants was a more appropriate one.
His reasoning was based on the ‘degree of certainty’
surrounding the requirement of hip replacement –

•

It was a certainty that the plaintiff’s hip would require
replacement within a reasonably short period after the
time when it in fact did.

•

Damages should be awarded to reflect that certainty.

•

Damages should capture the difference between what
occurred and what was going to occur in any event.

“The plaintiff must establish
that the circumstances were
sufficiently out of the ordinary
to warrant a departure from
the default rule.”

“The existence and consequences of the underlying
degenerative condition are very clearly established and
the time frame in which that condition would, in any
event manifest itself, [are] reasonably well defined.”
In those circumstances, Justice Mossop found that rather
than applying a discount for vicissitudes, “it is possible
to undertake in relation to each head of damage a more
specific comparison between the position that the plaintiff
would have been in without the accident and the position in
which she finds herself.”
In the circumstances of this case, Justice Mossop found:
•

Ms Cressy did not establish that the costs actually
incurred would have been any different than the costs
she would have incurred had the accident not occurred,
and therefore awarded no damages related to the direct
costs of the hip replacement.

•

Ms Cressy made no submissions that damages should
take into account the payment of those amounts at
an earlier date than would have been required had the
accident not occurred, and therefore no damages were
awarded in relation to the payments occurring earlier.

•

Ms Cressy made no claim for interest on historic
expenses in final submissions, and therefore any claim
for interest had been abandoned.

The damages awarded in October 2016 therefore excluded
the direct costs of the hip replacement.
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Interest on damages

Limitation on interest period

On appeal, Ms Cressy applied for the judgment to be
varied in relation to the lack of interest within the awarded
damages, claiming that:

The defendants applied for interest to not apply beyond
22 September 2015, being the date at which they had
made an offer approximate to the amount of the damages
awarded at first instance.

•

From the commencement of proceedings, interest was
claimed on all relevant heads of damage for Ms Cressy.

•

Ms Cressy’s counsel had inadvertently omitted to claim
interest for past expenses and damages during the
relevant hearing.

•

It was in the interests of justice that Ms Cressy recover
the full damages to which she was entitled as a result
of the negligence of the first defendant, including any
associated interest.

Both parties consented to the judgment being reopened to
consider this issue.
The defendants argued that rule 1619(2) of the Court
Procedures Rules 2006 (ACT) prohibited the awarding of
interest on damages amounts that were “compensation in
relation to liabilities incurred that do not carry interest as
against the person claiming interest or claiming a lump
sum instead of interest.”
Justice Mossop considered the meaning of these phrases.
He found that “compensation in relation to liabilities
incurred that do not carry interest” meant damages
awarded to compensate for the defendant’s actions which
caused a plaintiff to owe an amount to a third party (i.e. a
new liability), but where that liability did not accrue interest.
In other words, it is designed to prevent a windfall gain for
the plaintiff where the damages amount would have been
used to pay third parties, and therefore it would not have
been in the hands of the plaintiff to earn interest.
Justice Mossop also observed that “because of the delay
between the provision of the gratuitous services and the
judgment, there is a period during which the party entitled
has been kept out of his or her money.”
Justice Mossop therefore found that interest should be
applied to the damages awarded for historical losses.
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The basis of this application is the pre-judgment interest
clause of rule 1619(7) of the Court Procedures Rules 2006
(ACT), which reads:
“In a proceeding for damages, the court must not order
the payment of interest under this rule in relation to
a period after the defendant offers (or first offers) an
appropriate settlement amount to the plaintiff unless
the special circumstances of the case justify the
making of the order.”
Ms Cressy argued that special circumstances arose from
their reliance on the evidence of an expert, Professor S,
whose evidence was refined during trial.
Professor S opined in relation to how long, absent the
accident, Ms Cressy would have needed a hip replacement.
In his report, the evidence of Professor S was “neither
definitive nor precise” on this issue. He made comments
that Ms Cressy “may have remained asymptomatic for a
long period.” During evidence in chief, the appellant had
not sought to have Professor S clarify this lack of precision.
During re-examination he was asked, and provided, an
empirical basis that identified a specific period
and probability.

C3

After considering relevant authorities, Justice Mossop
found that “the plaintiff must establish that the
circumstances were sufficiently out of the ordinary to
warrant a departure from the default rule.” In this case, the
facts did not constitute ‘special circumstances’. As a result,
Justice Mossop did not award interest past the date of the
settlement offer on the basis that:
•

The expert evidence was not all ‘one way’. There was
other expert evidence that suggested the hip replacement
may have been required relatively soon in any event.

•

It must have been clear to Ms Cressy that there would
have been substantial contest over the likely period
before the hip replacement was required.

•

It was a ‘usual’ position, not ‘unusual’, for there to be
evidentiary imprecision in a plaintiff’s case.

Significance
These judgments suggest that, even when a plaintiff
believes a specific basis for calculating damages should
apply, it is worthwhile for a plaintiff to put forward evidence
and/or submissions as to the damages that would apply
under the traditional comparison of what occurred versus
what would have occurred. This includes assessing the
impact of events occurring earlier, or later, in time.
It is also a reminder that legal practitioners should review
the opinions put forward by their own experts prior to
the finalisation of a report to ensure they are robust,
transparent and supported by factual evidence.

Notes
1

Assessment of damages for personal injury and death, LexisNexis
Butterworths, 4th ed, 2001 at paragraph 1.9.14.
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Inactions speak louder than words
Kelly v Willmott Forests Ltd (in liquidation) (No 4) [2016] FCA 323
Kelly v Willmott Forests Ltd (in liquidation) (No 5) [2017] FCA 689

Introduction

The schemes failed before the forest plantations
were harvested.

The decision of whether to engage an expert can be an
important part of case preparation. This case deals with a
situation in which failure to engage an independent forensic
accountant on the central issue was considered illustrative
of significant gaps in case preparation. This adversely
impacted the court’s views as to the adequacy of the first
settlement offers, however the gaps were mitigated when
the revised settlement offers were prepared.

Background
The Federal Court of Australia heard applications for
the approval of settlements in four overlapping, but not
identical, class actions, each of which had been settled in
principle by a deed of settlement.
The class actions arose out of failed tax-effective managed
investment schemes in forest plantations, managed by the
Willmott Forests corporate group.
Each scheme required a long-term investment whereby
the investors made upfront tax-deductable payments
to acquire an interest in the scheme. To increase tax
benefits related to the investment, the investors (in
some cases) financed the acquisition by borrowing from
lenders. Following harvest of the forest plantations (after
approximately 15 to 25 years), a fee would be payable to the
investors based on a percentage of the proceeds of sale.

Emily Low
Senior Executive Analyst
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Receivers and managers were appointed over the assets
and undertakings of Willmott Forests and its wholly-owned
subsidiaries. Shortly after, they were placed into liquidation.
The collapse of Willmott Forests resulted in no return on
investment for the investors and a worthless interest in the
schemes. In some instances, the investors were left owing
significant funds to the lenders. They however generally,
but not in all cases, benefited from retaining monies which
would have otherwise been paid in tax. Those who invested
in the 2010 scheme did not receive any tax benefits, as the
scheme collapsed before the trees were planted.
A central issue in the proceedings was the contention that
the product disclosure statements (‘PDS’) did not disclose
significant risks associated with an alleged ‘deferred fee
model’ used in the schemes. Essentially the upfront fees
payable by the investors did not cover the costs of planting
the trees and maintaining them until harvest. Instead,
Willmott Forests relied on funds made available from sales
of interests in future managed investment schemes to
meet those costs.

C4

Rejection of the first settlement offers
In considering whether to approve the settlement offers
that had been made, Justice Murphy clarified the court’s
role in the proceedings, saying that:
“The court has an onerous task in a settlement approval
hearing, assuming a protective role in relation to the
interests of class members, akin to a guardian or the
role the court assumes when approving an infant’s
compromise. The court will not approve a settlement
unless it is satisfied that the settlement is fair and
reasonable having regard to the interests of the class
members who will be bound to it, including by not
preferring one group of class members over another.”
While Justice Murphy acknowledged the “difficulties in
reaching a settlement in complex multi-party class action
litigation”, he ultimately rejected the settlements.

“It is a fair inference that the
reason that the Applicants have
not adduced any expert evidence
in these Proceedings, despite the
obvious importance of that
evidence to the allegations made
by the Applicants, is because
expert evidence would not have
been of assistance.”

There were five reasons given for his decision. The fifth
reason related to expert evidence, with Justice Murphy
identifying that:
“The gaps in case preparation and some shortcomings
in the confidential opinion of counsel means that I am
not presently satisfied that the applicants’ lawyers
were in a position to properly inform the court as to
the prospects of success. These matters must be
addressed if (revised) settlements come before the
court for approval.”
Justice Murphy discussed the applicants’ lawyers’ decision
not to engage an independent forensic accountant as being
illustrative of the significant gaps in case preparation and
adversely impacting the applicants’ lawyers’ views as to the
adequacy of the settlement offers.
Justice Murphy acknowledged that his conclusion might
involve second-guessing the applicants’ lawyers, however
dismissed any notion that his conclusion was inappropriate.
To this point he stated:
“I accept that, to an extent, a conclusion as to the
sufficiency of case preparation may involve secondguessing the applicants’ lawyers, but this is not to
substitute the court’s assessment of the risks of
litigation for that of the lawyers. Such a conclusion
instead relates to the task of assessing fairness and
reasonableness of a settlement, an incident of which
is a judgment as to whether the court can be satisfied
on the materials before it that the applicants’ lawyers
were in a position to properly inform the court about the
merits of the class claims.”
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The missing expert evidence

The revised settlement offers

Personal witness statements of the applicants were filed
in the proceedings. No other evidence (and, importantly,
no expert evidence) was filed in support of the allegations
relating to the deferred fee model used in the schemes (the
central issue of the case). Rather, the applicants’ lawyers
said they would rely on the Administrator’s Report and
documents on their tender list at trial. They did not direct
the court to any document on that list.

Following the court’s refusal to approve the first settlements
offers (in Kelly No.4), a further deed of settlement was
executed by the parties.

Justice Murphy rejected the submissions made by the
applicants’ lawyers in defending their decision not to
engage an independent expert for the following reasons:
•

Significant gap in the case – Justice Murphy concluded
that failure to submit an independent forensic
accountant’s opinion on the central issue of the case
was a significant gap, especially when it appeared the
respondents would call evidence to the contrary.

•

Perception that not engaging an expert indicated no
reputable expert could be found to support the case –
on this issue the Directors submitted that “it is a fair
inference that the reason that the Applicants have not
adduced any expert evidence in these Proceedings,
despite the obvious importance of that evidence to the
allegations made by the Applicants, is because expert
evidence would not have been of assistance.”

•

•

Availability of an appropriate expert – the tendered
materials tended to show that expert evidence in favour
of the applicants was available and the decision to
not engage an expert did not appear to be based on a
forensic analysis of the case.
Rejection of the notion of inadequate funding –
Justice Murphy did not accept the applicants’ lawyers’
submission in regards to inadequate funding being
available. Rather, he saw the decision to not appoint an
expert to be based on what was “expedient” for their
purposes.

Justice Murphy approved the revised settlement offers as
being fair and reasonable in the interests of class members.
This followed additional material being put forward by the
applicants to address his concerns in relation to the first
settlement offers, one of which was the apparent gaps in
case preparation.
Justice Murphy iterated that the applicants’ lawyers did
not substantially address the gaps in case preparation,
including that they did not submit an independent
forensic accountant’s opinion on the central issue of the
case. However, he recognised factors which appeared to
mitigate this issue for the purposes of settlement approval,
including:
•

Submission of a detailed Confidential Counsels’ Opinion
regarding prospects of success.

•

Registered and unregistered class members were
informed of the gaps in case preparation.

•

Those class members were offered the opportunity
to opt out of the proceedings so that if they were
concerned about the adequacy of the case preparation,
they could bring separate proceedings if they wished.

Significance
This case provides a stern reminder that where expert
opinion is critical to the central issue of a case, failure to
engage a relevant expert may lead to significant gaps in
case preparation.
Courts may (as was the case in the first proposed
settlement) go as far to say the absence of such evidence
prevents the court being properly informed of the issues in
question. It may, however, be possible to mitigate against
such issues, but not without concessions.
Even so, care needs to be taken to not dismiss the need for
expert opinion prematurely.
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: evidence lost in translation
R v Yang [2016] WASC 410

Introduction
This case considers the use of an expert translator in
the fact‑finding process of a criminal prosecution of an
offender charged with importing a border-controlled drug
into Australia.
Questions were raised regarding the reliability of the expert
translator, his use of discretion, inconsistencies in his
translation notes, and whether he was providing an opinion
beyond his expertise.

Background
The offender (‘Yang’) was introduced to an enterprise
through his friend (‘Jeong’) whereby Yang was to deliver a
piece of luggage from China to Australia. The offender had
performed a similar role in delivering luggage from Brazil to
Thailand just prior to the flight to Australia. Yang received
all his instructions from someone who purportedly operated
out of Russia.
When his luggage entered Australia, it was inspected and
found to contain methamphetamine. This is a bordercontrolled drug that is illegal to import into Australia.
The issue at hand for Justice Fiannaca to consider was the
state of mind of Yang in importing a border-controlled drug.
Specifically, it was whether Yang:
•

Knew the drugs were in the luggage and was consciously
aware that he was importing it into Australia.

•

Was aware of the likelihood that the luggage contained
a substance other than clothing or fashion accessories,
and there was a substantial risk that it was illegal.

Jason Cheung
Associate Director
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To assess these issues, a translator had to be engaged to
translate from Korean to English messages exchanged on
Facebook and Kakao Talk (a messaging program) between
Yang, Jeong, another friend named Meng and Yang’s sister.
Issues arose in relation to the translations which brought
into question the reliability of this expert evidence.

Expert issues
Justice Fiannaca agreed with the defence’s submission
that the approach taken by the translator was inconsistent
with the Australian Institute of Interpreters and Translators
code of ethics requirements. The court summarised one
of the requirements of this code as being that a translator
should preserve the “content and intent of the source
message or text without omission or distortion.” To achieve
this, an interpreter would be required to exercise judgment
regarding the best way to convey the original content and
intent. However, they should not use discretion regarding
the importance of words, symbols or emoticons and
whether to leave out certain elements of the messages.
Justice Fiannaca found there were several deficiencies in
the translator’s evidence, for example:
•

Lack of translator’s notes when translating a laughing
emoticon into ‘ha’.

•

Lack of translator’s notes when disregarding certain parts
of the messages and correcting typographical errors in
the messages, which could have been ambiguous.

•

Not translating all the laughing emoticons when
they appeared.

•

Repeated Korean expressive characters were translated
into a single ‘oh’ or ‘ah’ sound, which lost its expressive
characteristic.

•

Expressing an opinion about a conclusion to be drawn
from a message.

“It is not the role of the interpreter or translator to express an
opinion about the speaker’s or author’s state of mind or what it
was they were trying to convey (as opposed to what the words
actually convey). It is not their role to draw conclusions, let
alone speculate, about such matters.”
The use of emoticons in the messages added an additional
element of difficulty in assessing Yang’s state of mind
around his conduct. This may have been because there
could have been potential ambiguity surrounding the
meaning of the emoticons in the context of the messages.
For example, many messages contained laughter through
the use of emoticons in a discussion of the nature of
the enterprise and whether illicit drugs were involved.
The Crown inferred this to be either nervous or sarcastic
laughter but during examination Yang disputed this,
claiming them to signify a light conversation so his
comments were not to be taken seriously.
Yang was concerned that the above inaccuracies in
translation could be misleading as to his intent as they
may not have been a true representation of the messages
between him, his friends and sister.
For the court, this became a question of the expert
translator’s reliability. With reference to the Makita
principles1, an expert’s opinion must be:
•

Within a field of ‘specialised knowledge’.

•

Based on specific ‘training, study or experience’.

•

Wholly or substantially based on the expert’s knowledge.

•

Based on facts that are identified and admissibly proved
by the expert, or in some other way.

•

Based on a proper foundation of facts.

•

A demonstration of the conclusions reached based on
the expert’s specialised knowledge.

As such, Justice Fiannaca exercised some caution in
drawing inferences from the messages that were affected
by the inaccuracies. Additionally, Justice Fiannaca
disregarded any opinions made by the translator that
were outside the field of his expertise.

C5

As a side issue, there were instances where the flow of
messages did not appear to make sense. Justice Fiannaca
said that one of the messages produced as evidence was
only a part of what the continuous dialogue was and did
not convey the complete picture. Additionally, there may
have been a missing message, hence interrupting the
conversation flow. The judgment does not comment on
what processes were undertaken to retrieve the messages
at first instance and whether any issues arose during
that process. However, forensic technology experts can
be engaged in this scenario, as they often have the tools
required to obtain deleted messages and other information
from electronic devices.

Significance
This judgment highlights the intricacies in the translation
of foreign languages and emphasises the importance of
an expert bearing in mind the Makita principles. Court
guidelines also typically require an expert to clearly
disclose where they have relied on instructed facts and/
or made assumptions2. If a professional is engaged as an
expert, some of these principles may also be enshrined in
professional standards and codes of conduct in their field
of expertise. A failure to comply with these requirements
may reduce the weight given to an expert’s evidence, and
may possibly result in their evidence being found to be
inadmissible.
The other issue highlighted by this judgment is the
use and translation of emoticons or expressions. Their
widespread use in everyday communications can provide
a way of conveying more context around the thoughts and
feelings of the sender. However, as demonstrated here,
they can also be the subject of ambiguity and differing
interpretations. Lawyers will need to be conscious of this
and the potential impact on their evidence when emoticons
appear in the documents critical to a case.

Notes
1

Makita (Australia) Pty Ltd v Sprowles [2001] NSWCA 305.

2 Federal Court of Australia: Expert Evidence Practice Note
(GPN‑EXPT), sub-paragraphs 5.2(b) and (c).
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Avoid getting burnt: the problem of ‘self-taught’ expertise
R v DM [2016] ACTSC 179

Introduction
This case addresses the meaning of ‘expertise’ as
constituted by ‘specialised knowledge’ based on ‘training,
study or experience’. Some of the questions that it
addresses include:
•

Does expertise require academic training?

•

Are all opinions based on training admissible?

•

Does opinion evidence need to relate to an area of
recognised expertise?

Background
By 2012, DM had occupied an ACT Department of Housing
and Community Services home at 36 Mackay Crescent,
Kambah with her three children (‘B’ boy aged 20 and two
girls ‘O’ and ‘E’, aged 14 and six years respectively) since
1997 and had recently renovated the home without the
approval of her landlord.
On 16 July 2012 at approximately 12:40 pm, shortly after
DM and her two daughters O and E left the house to
catch a 12:30 pm bus from a nearby street, a fire broke
out at the Mackay Crescent property. CCTV footage from
the bus shows DM and her children boarding the bus at
precisely 12:51 pm. On that day, incident records of the Fire
Department showed that a call was logged at 12:39 pm
notifying them of the fire.

The fire brigade arrived on the scene at 12:45 pm
(i.e. approximately six minutes after the fire was first
identified and notified) to find the house well alight. They
quickly extinguished the fire but the house was seriously
damaged, particularly the living area where a gas wall
heater and a TV unit with various powerpoint packs were
located. It was later found that DM’s pet dog had also
perished in the fire.
Initially, Fire Department personnel and Police on the scene
did not believe the fire was suspicious. However, upon
further investigation, it was found that a large number of
personal items had been removed from the house and
several empty methylated spirits bottles were found in the
recycling bin.
On the day of the fire, DM initiated a claim on her contents
insurance. Several days later, she received an emergency
payment of $2,000 from the insurance company.

The expert evidence
Mr C was the only witness called by DM as an expert witness
under the Court Procedures Rules 2006 (ACT). All other
witnesses were said to be ‘opinion witnesses’ who were
able to provide evidence “completely or substantially based
on” their “specialised knowledge based on [their] training,
study or experience.”
DM’s counsel challenged the expertise given by firefighters
and forensic investigators who had expressed views about
the possible or likely causes of the fire. It was asserted that
this evidence should be given “little or no weight” as the
Crown had:
“Failed to establish that there exists any special
discipline of ‘fire science’ or any specialised field of
study into burn patterns.”

Kayleene McGrath
Consultant
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Mr C held academic qualifications in chemistry and some
of the forensic sciences, however the court held that there
was “scant reference to any relevant academic discipline
on which particular opinion evidence was based.” As a
result, there was confusion regarding what was within
the scope of ‘academic’ expertise, as distinct from the
“practical application of a particular discipline.”
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The main area of disagreement among the relevant
witnesses related to how particular items of evidence in
this case should be interpreted in the light of the generally
undisputed propositions said to emerge from the “science
or discipline of fire investigation.”

Judgment
Justice Penfold stated that “all relevant witnesses were
invited to qualify themselves by reference to any or all of their
training, skills and experience” and that he “had regard to
the evidence about their qualifications in determining what
weight to give to their opinions.”
Justice Penfold noted that:
“[In particular], I have placed little or no weight directly
on the opinions expressed about human behaviour, as
distinct from the behaviour of fires, by the experienced
firefighters. For instance, several firefighters mentioned
that they had been trained that, in investigating a fire,
evidence that an occupier of fire-affected premises has
removed valuables from the premises may suggest a
deliberately-lit fire, whereas the presence of household
pets in a house fire mitigates against a finding that the
householder is responsible for the fire.”

Significance
As demonstrated in this case, practical experience can be
accepted as a form of expert evidence which is consistent
with the three accepted bases of opinion evidence – study,
training and experience – set out in the Evidence Act 2011
(ACT). That expertise must be ‘specialised knowledge’ and
not something within common knowledge or based on
generally untestable propositions (which in this case, is
perhaps what the ‘human behaviour’ evidence appeared
to stray into).
When obtaining expert evidence it is worth considering
the question – do you need an expert who is trained in
a specific field or discipline and who has gained that
expertise via academic means, or is on-the-job, selftaught and practical experience credentials enough to be
considered an ‘expert’?

However, the majority of the evidence in the trial was factual
and supported by exhibits including many photographs taken
by several different investigators and the reports of forensic
testing. In addition, much of the evidence (both specific facts
and opinion) about fire investigation provided by a police
officer was consistent with the opinions of the fire brigade
and other investigators, and to some extent, consistent with
the evidence of Mr C.
Ultimately, DM was found guilty on all three charges.

“[There was] scant reference to
any relevant academic discipline
on which particular opinion
evidence was based.”
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Life lesson: when expert opinions are not required
R v Jones [2015] QCA 161

Introduction
This judgment confirms that the evidence of an expert
who strays beyond their expertise when giving an opinion
will be inadmissible. It also reiterates that opinion evidence
relating to human behaviour, especially in criminal trials,
will typically be rejected.

Background
The appellant, Mr Jones, was convicted by a jury of the
murder of his mother, who died as a result of multiple stab
wounds.
Mr Jones appealed the conviction on the basis that a
miscarriage of justice occurred because evidence from
a psychiatrist, Dr A, who was to provide expert opinion
evidence was ruled inadmissible by the trial judge.

The expert evidence
At trial, the defence counsel informed the trial judge that
they would like to submit psychiatric opinion evidence from
Dr A, but that the prosecution had objected to the evidence
being provided. The trial judge asked for Dr A to be called
and a voir dire was held to determine the admissibility of
his evidence.
Dr A had been asked to provide a diagnosis concerning the
mental health of the deceased. He stated that he was of the
opinion that she had suffered from a borderline personality
disorder, possibly a bipolar disorder and most likely alcohol
abuse and/or dependence.

Matthew Celand
Senior Executive Analyst
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In contrast, his opinion was that Mr Jones had neither a
personality, psychotic or anxiety-based disorder and that
he had, over the years, learned to adapt and cope with his
mother’s unpredictable and violent behaviour.
Justice North noted that:
“When examined on voir dire, [Dr A] spoke rather
obscurely of ‘psycho dynamic theory’ and of ‘a
framework or construct’ and of theories such as
‘attachment’ as ‘an evolution of psycho dynamic
theory’ yet he offered no opinion that the appellant
was suffering from a recognised psychiatric illness or
of any syndrome. Rather he offered the opinion that
the appellant had ‘probably learned over his life to be
hyper-vigilant, very sensitive to changes in his mother’s
behaviour’ and to have a facility to ‘interpret that any
change could lead to a rapid blow up in her mood and
her behaviour’.”
The trial judge ruled that the proposed opinion evidence of
Dr A was inadmissible because:
“Ordinary members of the community are wellaware that when one has a person who behaves as
the deceased did – and I won’t say the evidence is
generally consistent as to how she behaved – it doesn’t
take the insight of a psychiatrist to say that one must
be careful in dealing with them. As I’ve mentioned here,
alcohol played its part in the deceased’s behaviour – I
think every witness agreed on that – and the defendant
was well-aware that she was affected by alcohol at the
time. So I, at this stage, am struggling to understand
how it is that the psychiatrist would aid the jury in
understanding the reactions of the defendant.”
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Outcome
Justice North found that Mr Jones’ mother was quite
capable of aggressive and irrational behaviour well beyond
the provocation given to her, given the accounts given
by the various witnesses. He stated: “You don’t need a
psychiatrist to say that with this knowledge, the defendant
would be careful around her.”
Justice North went on to say that there was a risk that
“what, effectively, is attempted is to admit into evidence
so-called expert opinion on the behaviour of normal human
beings, which will have the end result that the integrity
of the trial process will be affected.” He referred to the
judgment of Justice King in R v Runjanjic, who stated there
a risk that, by degrees, trials “will become battle grounds
for experts and that the capacity of juries and courts to
discharge their fact-finding functions will be thereby
impaired.”
In relation to this specific case, Justice North concluded:
“Members of a jury are encouraged to use their intelligence
guided by their life experience and common sense when
called upon to deliberate upon evidence given at trial and
to reach a verdict … No insight gained from study or special
experience or specialised training was needed to evaluate
the evidence and give effect to it.”
The appeal was dismissed, Justice North concurring with
the trial judge that the opinion evidence was inadmissible
and there was no miscarriage of justice.

“No insight gained from study or
special experience or specialised
training was needed to evaluate
the evidence and give effect to it.”

Significance
As discussed above, Justice North noted that Dr A moved
away from his psychiatric expertise to opine on what the
appellant had “probably learned over his life.” This was
found to be outside his area of specialised knowledge
based on his study, training or experience.
Although legal practitioners must exercise caution to
ensure that they do not interfere with the opinion an expert
expresses, it is an accepted role that they can (and should)
review draft expert reports for the purposes of ensuring
the opinions expressed are admissible1. This can include
ensuring that an expert has stayed within their areas of
expertise.

Notes
1

Harrington-Smith on behalf of the Wongatha People v Western
Australia (No. 7) [2003] FCA 893.
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Liar, liar, house on fire
Rolleston v Insurance Australia Ltd [2016] NSWSC 1561

Background
The plaintiff, John Rolleston, owned a property in Mosman
on Sydney’s north shore on which he was building a large
house. The property was insured with the defendant,
Insurance Australia Ltd (‘IAL’).
On 10 May 2013 a fire broke out which caused substantial
damage to the property. Mr Rolleston claimed on his
insurance policy. IAL refused to pay out on the policy,
alleging that Mr Rolleston was involved in the fire, and had
acted fraudulently, dishonestly and in bad faith.
On the face of things, this may have seemed reasonable.
The facts suggested the fire was deliberately lit, with no
signs of forced entry and the alarm system had been
deactivated using the security code shortly before the fire.
Mr Rolleston’s home loan provider had refused further
funds to finish construction, and Mr Rolleston’s parole
condition prohibiting him from living in the Mosman area
had been lifted the same day as the fire.
Unfortunately for IAL, it became evident that Mr Rolleston
had an alibi. He was attending a performance of the
Australian Ballet at the Sydney Opera House and had not
been notified of his parole conditions being lifted. However,
numerous individuals were identified that had access to
the keys and the alarm security code, “some of whom at
least appear to have borne ill will to the plaintiff, whose
movements are unaccounted for and who could well have
set the fire.”
Justice McDougall found in favour of Mr Rolleston and
awarded damages represented by the cost of repairs of
approximately $1 million. However, Mr Rolleston’s primary
claim for damages of $3.4 million, being the difference
between what he said would have been the value of the

John Dawson
Executive Director
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property if the damage caused by the fire was repaired and
the amount ultimately received on the sale of the property
(in its damaged state) in February 2014, was rejected for the
reasons set out below.

Expert evidence
To substantiate the value of the property if the damage
caused by the fire had been repaired (the ‘if repaired’
value), Mr Rolleston relied on the evidence Mr L, an
independent property valuer.
In preparing his valuation, Mr L said that he had adopted
the ‘comparison method’ of valuation. This method involves:
•

Identifying the sale price of properties with comparable
characteristics to the subject property at or about the
relevant valuation date (‘comparable sales’).

•

Adjusting those sale prices for characteristics of the
subject property, on the basis that no two properties are
identical in all respects.

In seeking to identify comparable sales, Mr L investigated
a number of sales of properties in the Mosman area. From
those sales, he selected seven sales on dates ranging
from 12 October 2012 to 19 February 2014. Only two of
those sales occurred in 2014 and both of them were in
February 2014.
Having selected those seven comparable sales, Mr L:
•

Described the comparable properties and contrasted
their qualities to the subject property.

•

Indicated the respects in which he thought the
comparable properties were superior or inferior to the
subject property, by reference to location, views, land
area, quality of improvements and the like.

•

Undertook his ‘direct comparison approach’
including reference to the various factors that required
“adjustments [to be] made for points of difference.”
He noted that “the most comparable sales evidence
utilised … range in value between $6,700,000 and
$9,250,000”, commenting that the range “reflects
characteristics like location, land size, views, quality of
improvements, functionality, accommodation, parking,
vehicular access, building size and topography”.

C8

“For all the report shows, that figure
might have been plucked from the air.”

•

Selected what he said were the four “most comparable
properties”, including one property which sold for
$11,060,000 which was significantly above the sales
prices evidenced by the “most comparable sales” to
which he had previously referred. Of the four properties
selected, Mr L concluded one was “broadly comparable”,
one “superior overall”, one “inferior overall” and one “far
superior overall.”

•

Stated that “the sales evidence analysed is considered
to support a valuation assessment for the subject
property of $7,500,000.”

•

Justice McDougall made the following comments in relation
to the evidence of Mr L:
•

•

•

Justice McDougall also stated that, if he was wrong in
drawing the above conclusions, he would have excluded
the report in the exercise of the discretion conferred
by s135 of the Evidence Act. His Honour referred to
his previous decision in Bone v Wallalong Investments
[2012] NSWSC 137 and re-iterated his findings in that
case that “it is wholly unfair to the defendants to expect
them to elucidate [the expert’s] reasoning process in
the course of cross-examination and then to challenge
that process without the opportunity to reflect on it” and
“since the reasoning (for the valuation opinion) has not
been exposed in [the expert’s] report, counsel are put
in the entirely unsatisfactory position that they need to
expose the reasoning in cross-examination before they
can attack it.”

There was no identified reasoning to show how the
sales data that Mr L had identified was used in his
assessment of the value of the property. There was
also no reasoning process to show how the sales
evidence supported his assessment of value. His Honour
commented “for all the report shows, that figure might
have been plucked from the air”.

Consequently, Justice McDougall did not regard Mr L’s
report as being that of an expert and disregarded the
valuation opinion of Mr L in assessing the loss and damage
of Mr Rolleston.

Mr L did not show any evidence to support some of his
other assertions, including his assertion that “the local
residential market had improved post this transaction”,
nor did he explain how the suggested improvement in
the market might have affected his valuation.

When reviewing the reports of experts engaged to prepare
reports for the purposes of proceedings, legal practitioners
should be mindful to address the following:

Pursuant to s79 of the Evidence Act 1995 (NSW), expert
evidence may be exempt from the opinion rule set out in
s76 of the same Act. However, for such an exemption
to apply, the witness must have specialised knowledge
based on his training, study or experience. Further, it
must be shown that the opinion is wholly or substantially
based on his or her specialised knowledge. In this case,
Mr L’s report did not enable any assessment to be
made of the validity of the reasoning process that he
undertook. His Honour found that “his report does not
show that the conclusion expressed by him was based
on, or the result of, the application of his specialised
knowledge to the facts (assumed by or known to him)
stated in his report. Consequently … [Mr L’s] report did
not pass through the section 79 gateway”.

Significance

•

Does the report clearly identify the specialised
knowledge of the expert?

•

Is there an obvious and clear link between that specialised
knowledge and the conclusions drawn in the report?

•

Are the facts upon which the expert’s opinions are based
clearly identified in the report, and are those facts clearly
delineated between those known to the expert and those
which the expert has assumed?

•

Is the basis upon which the expert’s opinions have been
drawn clearly explained in the report with sufficient
clarity so that a lay person could understand them?

•

Is there a sufficiently transparent linkage between the
analysis undertaken by the expert and the opinions
drawn by the expert in the expert report?

As this judgment demonstrates, failure to consider these
issues at any early stage may result in the expert report
being rejected later.
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An expert’s reasoning must be fully exposed
RST v The State of Western Australia [2016] WASCA 59

Introduction
The following case deals with the general principles of
admissibility of expert opinions and the admissibility of
an expert’s opinion in a criminal trial. It provides a warning
against reliance on expert evidence which does not directly
contribute to the fact-finding process.

Background
The Western Australia Court of Appeal heard an appeal
against a conviction in a sexual assault case in February 2016.
At first instance, the accused (‘RST’) was convicted of eight
counts, and acquitted of one count, of sexual assault in
March 2015 before a jury in the District Court of Western
Australia.
During a directions hearing prior to the initial trial, expert
evidence led by RST was ruled inadmissible. This was
challenged on appeal.
The appeal was dismissed; supporting the initial ruling of
the inadmissibility of the expert’s opinion.

The expert evidence
Ms C was a clinical psychologist, engaged by RST’s lawyers
to provide an expert opinion on the psychiatric state of RST.
Ms C prepared a report which involved the administration of
psychological tests on RST and providing an interpretation of
the findings.

Before the commencement of the trial there was a
directions hearing which dealt with the admissibility of
sections of Ms C’s report. Justice Keen presided over the
directions hearing and ruled the evidence was irrelevant
and therefore inadmissible.
The appeal rested solely on the argument that Justice
Keen’s ruling at the directions hearing was wrong on a
question of law. The grounds of appeal argued:
•

Ms C’s evidence was relevant to the mental state of RST.

•

The subject matter of her expert evidence went beyond
the ordinary experience of the jury.

Admissibility of expert evidence
On appeal, Justice Corboy referred to Makita (Australia) Pty
Ltd v Spowles1 as containing a “convenient and accurate
summary” of the requirements for expert evidence.
Justice Corboy was critical of Ms C’s evidence and drew
attention to one of these requirements from Makita, where
Justice Heydon had said:
“The opinion of an expert requires demonstration
or examination of the scientific or other intellectual
basis of the conclusions reached: that is, the expert’s
evidence must explain how the field of ‘specialised
knowledge’ in which the witness is expert by reason of
‘training, study or experience’, and on which the opinion
is ‘wholly or substantially based’, applies to the facts
assumed or observed so as to produce the opinion
propounded.”
This judgment confirms that “the process of inference
by which an opinion is reached must be expressed in a
manner that permits the conclusion to be scrutinised and a
judgment made as to its reliability. An opinion can carry no
weight if the process of reasoning is not fully exposed.”

Emily Low
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“The evidence consisted of no more than an unexplained and
unsubstantiated statement of opinion … it was not possible to determine
whether Ms C’s opinions were relevant to any issue in the trial.”

Judgment
Justice Corboy rejected RST’s appeal and agreed that
Ms C’s evidence was inadmissible. Justice Corboy found
that Ms C did not:
•

Explain the psychometric tests she administered to RST,
nor did she properly explain what they measured.

•

Provide any information regarding the tests’ reliability,
their acceptance in the fields of psychometric testing
and psychology, or whether there were limitations on
their application or interpretation.

•

Adequately describe the results of the tests.

•

Define or explain the terminology she used.

In closing remarks, and critical of Ms C’s evidence, Justice
Corboy said: “The evidence consisted of no more than an
unexplained and unsubstantiated statement of opinion.
Further, it was not possible to determine whether [Ms C’s]
opinions were relevant to any issue in the trial.”

Criminal trials and expert evidence
Notwithstanding the general admissibility requirements
outlined in Makita, there are added complexities of
admitting expert evidence in jury trials. In this regard,
Justice Buss (who also presided over the appeal) cited
Murphy v The Queen2. In Murphy, Justice Dawson provided
a stern warning in relation to the dangers of wrongly
admitting expert evidence in a criminal trial and the
importance of ensuring such evidence contributes to the
fact-finding process. He warned against the following risks:
•

Unnecessary assistance – A jury should, where possible,
form a judgement without unnecessary assistance. On
this point, he said:
“The admission of such evidence carries with it the
implication that the jury are not equipped to decide
the relevant issue without the aid of expert opinion and
thus, if it is wrongly admitted, it is likely to divert them
from their proper task which is to decide the matter for
themselves using their own common sense.”

•

•

Prolongation of a trial – There is a risk that admitting
evidence may unnecessarily draw out a trial, especially
when it results in further experts being called in reply.

•

Disputes over facts being diverted to disputes over
theories – The real purpose of the trial may be lost in
instances where expert evidence is wrongly admitted as
it can result in:
“A risk that the focus of the trial will shift from the
evidence of the facts in dispute to the conflict between
the competing theories of the various expert witnesses.”

In this specific case, Justice Buss didn’t have to consider
these added complexities, because he rejected Ms C’s
evidence on Makita-based grounds.

Significance
This judgment provides a reminder (for experts and legal
practitioners) of the importance of ensuring an expert’s
report is in an admissible form, or run the risk of it not being
admitted. Care needs to be taken to ensure the methodology,
opinion and any reasons provided by an expert are
appropriately explained in a concise and clear manner.
This judgment also highlights the added complexities of the
use of expert opinion in trials involving juries (those being in
addition to the general requirements regarding admissibility
established in Makita).
It reinforces that an expert’s opinion is only of value when
it is relevant to an issue at hand and when it contributes to
the fact-finding process.

Notes
1

Makita (Australia) Pty Ltd v Sprowles [2001] NSWCA 305.

2 Murphy v The Queen [1989] HCA 28.

Undue authority – There is a risk that if expert evidence
is admitted, and that admission was wrong, it may “give
to it an authority which is not warranted.”
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Sold a lemon: using a partisan expert may cost you
more than just their fees
Fulmer v Thompson [2017] QSC 119

Introduction

The expert evidence

Expert witnesses have an obligation to act independently
and objectively. This case provides an example of an expert
witness who actively strategised with the defendants’
solicitor to shape the defence of the case, which ultimately
cost him his credibility.
There were also problems with the reliability and basis
of the evidence provided by the expert, including that the
accounting documents relied upon by the expert had not
been separately accepted as evidence.

Background
The plaintiff, Peter Fulmer, an experienced car salesman,
commenced working for Australian Motors, a used vehicle
sales business, in 2003. Australian Motors was owned by
the third defendant, Caysand No 24 Pty Ltd (‘Caysand 24’).
Mr Fulmer entered into an oral agreement in 2005 whereby
he acquired an interest in Australian Motors for $550,000.
It was agreed he would pay $150,000 in cash, and his
interest would then crystallise once a profit target (the
‘target sum’) had been reached to cover the remaining
$400,000. Mr Fulmer entered into a Heads of Agreement
on 16 June 2008 to execute the agreement.
At a meeting on 20 January 2010, the owners of the
business admitted the target sum had been met. They
thereafter failed to honour their end of the bargain and
issue him shares in Caysand 24. The defendants argued at
trial that the target sum had not been met, contrary to their
admission in 2010.

Bridgette Neill-White
Manager
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Lack of independence and objectivity
Mr H, an accountant, was responsible for the provision of
accounting services to Caysand 24 on an ongoing basis.
Mr H was appointed as the expert accounting witness
for Caysand 24 for the purposes of these proceedings.
Mr Fulmer appointed Mr C as an expert accounting witness.
Justice Henry acknowledged that there “may be benefits
and disadvantages in enlisting a professional person with
pre-existing involvement as a witness to relevant matters
in a case to testify as an expert witness in the case about
more broad ranging matters.” He then noted that “the
most obvious disadvantage is the risk that a pre-existing
professional allegiance to a party may compromise the
degree of independence and objectivity with which the
expert approaches the task, resulting in evidence so tainted
by partisanship as to lack credibility and reliability.”
It emerged at trial that Mr H had actively strategised
with the defendants’ solicitor, including on how to shape
financial calculations to avoid liability. He also sought
feedback about what approach to take to give the opinion
desired by the defendants. An email from Mr H to the
defendants’ solicitor set out retrospective adjustments
which reduced the reported profit of Caysand 24.
Justice Henry stated, “the defendants’ use of an expert
they knew would give them the ‘evidence’ they wanted
presumably had the secondary benefit of saving money but it
came at a different price for their case – a lack of credibility.”
His Honour went on to say that “I stress there is no
impropriety in the solicitors of a business liaising with the
accountants of the business to ascertain whether there
are reasonable prospects of defending a potential or actual
claim … Indeed, such a process may be well essential to
informing a solicitor what instructions ought to be given to
an expert accountant.”
However, where an expert has been actively involved in
shaping the case, Justice Henry adds they “will not have
the starting advantage of credible objectivity ordinarily
associated with professionals.”

“The defendants’ use of an expert they knew would give
them the ‘evidence’ they wanted presumably had the
secondary benefit of saving money but it came at a
different price for their case – a lack of credibility.”
As Mr H was the accountant of the defendant when it
admitted the target sum had been met on 20 January 2010,
Mr H did not have the starting advantage of credibility.
Proof and reliability of information relied upon by Mr H
Justice Henry found there were several issues with the
quality of the expert report prepared by Mr H, including that:
•

There was no narrative style discussion or analysis of
the process undertaken.

•

The supporting source material was not clearly identified.

•

The report referred to various information and
calculations provided by individuals who did not give
evidence.

•

There was no evidence from Caysand 24 as to whether
such information and calculations were the original
source and whether the information was maintained in
the normal course of business by Caysand 24.

Moreover, the financial statements appended to Mr H’s
report included compilation reports indicating the directors
of Caysand 24 were responsible for the information. The
compilation report indicated there had been no verification
or validation procedures carried out by their accountant
and that the financial statements should not be relied upon
without audit or review. Justice Henry concluded that
“[Mr H’s] report appeared to be founded on a mirage
of hearsay figures unaccompanied by any meaningful
attempt to identify and provide the relevant source
documents of Caysand 24.”
A significant issue regarding the credibility of the
information relied upon by Mr H was that no one from
Caysand 24 was called as a witness to prove the source
documents, not even the financial controller who was
responsible for monitoring financial information relevant to
the Heads of Agreement.
Justice Henry stated “there might be cases where the
source of data annexed to expert reports has not itself
been proved or admitted but which may nonetheless be
inferred to be admitted from the conduct of the case. Such
an inference might, for example, arise from an apparently
common ground treatment of documents in evidence on
one basis as also admissible pursuant to s 92 Evidence
Act 1977 (QLD).”
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His Honour went on to say, “In any event the mere
successful tender without objection of an expert report
containing annexed documents cannot of itself possibly
sustain the inference that the source of the data in those
documents is thereby proved or admitted.” Accordingly,
Justice Henry formed the view that the annexures did not
become evidence of the truth merely by their presence
in an expert report and only served as evidence of the
information the expert assumed to be fact.
In a joint expert report, the expert accounting witnesses
agreed on the accuracy of the calculations, but not on the
source data used in calculations, as Mr C had reservations
about the reliability and correct selection of source data.
Justice Henry concluded that the financial statements and
calculations prepared by the defendants of Caysand 24
were unreliable and gave them no weight as evidence.
Justice Henry added, “the information they contain involved
significant adjustments, explained by a partisan accountant,
without proper proof of the source material from Caysand 24,
in a case where it was long ago admitted by Caysand 24,
when being aided by the same accountant, that the target
sum was met.”
Justice Henry dismissed the counterclaim and concluded
that the target sum had been met by 20 January 2010 as
Mr Fulmer claimed.

Significance
This case provides an interesting example of an expert
witness who was actively involved in shaping the defence
of the case. The paramount duty of an expert witness is to
the court and they must not be an advocate for a party, as
required by the Uniform Civil Procedures Rules 1999 – Reg
428 Requirements for report, paragraph 3(e). This is also
a requirement of APES 215 Forensic Accounting Services,
a professional standard that applies to all Chartered
Accountants giving evidence.
It is also apparent from Justice Henry’s judgment in
this case that the source of information in documents
annexed to an expert report should be capable of being
proved during proceedings, and that annexures are not
representations of the truth of the information they contain
merely because of their presence in an expert’s report.
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Challenging matters agreed upon by experts
Tonkin v Heilongjiang Feng AO Agricultural & Animal Husbandry Group
Co Pty Ltd [2015] WASC 378

Introduction

The expert evidence

In most Australian jurisdictions, it is usual practice, in so
far as expert evidence is concerned, for orders to be made
requiring the experts to meet prior to trial, in a conclave or
conference, for the purposes of recording the matters agreed
upon and not agreed upon in a ‘joint’ report or statement.

As part of their evidence on damages, Tonkin relied upon
the evidence of a valuer with a rural consultancy practice,
who prepared an expert’s report in May 2014. HFAA also
engaged an expert, to provide a critique of Tonkin’s expert’s
report. The critique highlighted a number of areas of
disagreement, leading to orders for the experts to meet.

In reaching his decision on the case, Master Sanderson
addressed the question of the extent to which such
‘agreements’ between experts are capable of being
challenged at trial. He found that these meetings and
subsequent agreement recorded in the joint report would
serve no useful purpose if at trial either party was at liberty
to reopen matters which had been agreed.

Background
This case concerned a claim for specific performance
arising from the sale of farm land to a buyer who failed to
complete.
The plaintiffs, Ian Tonkin and Carolyn Tonkin (‘Tonkin’)
had entered into a contract for the sale of three parcels
of rural land in the Shire of Lake Grace. The contract was
conditional upon the defendant, Heilongjoang Feng AO
Agricultural & Animal Husbandry Group Co Pty Ltd (‘HFAA’),
within 30 days of the date of execution of the contract by
Tonkin, obtaining the necessary approval under the Foreign
Acquisitions and Takeovers Act 1975 (Cth). The contract
was for a purchase price of $8 million payable by a deposit
of $800,000 and the balance on settlement. HFAA did not
pay the deposit under the contract, although the reasons
for not doing so were irrelevant to the dispute.

John Temple-Cole
Partner
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The experts met and discussed their differing views.
Eventually they produced what was described as a Joint
Memorandum of Expert Witnesses dated 7 May 2015. The
report appears to have been prepared in a form normal
for such circumstances, in that it detailed the differences
between the experts, the compromises each made taking
into account the other’s opinion, and the matters on which
there was agreement. The areas of disagreement centred
on how damages were to be assessed, taking into account
the experts’ respective views on the planting cycle of the
subject farming land.
Tonkin’s expert was called to give evidence during the trial.
After some initial challenge, counsel for HFAA did concede
that the expert was appropriately qualified. However, the
expert was also challenged in relation to matters that had
been discussed and agreed during the joint expert process.
Ultimately, Master Sanderson determined that no damages
were payable by HFAA to Tonkin. Whilst not, strictly
speaking, necessary to deal with the expert evidence, for
the sake of completeness Master Sanderson included in his
reasons some comments made during the course of the trial
concerning the Joint Memorandum of Expert Witnesses.
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Master Sanderson considered that, once experts have
‘agreed’ certain matters via the joint expert process, it was
not open to either party to challenge those matters. He
observed that this was what counsel for HFAA in this case
attempted to do. He concluded that:
“Remarkably enough there appears to be no cases
dealing with this issue. Meetings of experts are
routinely ordered in this court and they serve a useful
purpose. Even if complete agreement cannot be
reached between the experts they at least (on most
occasions) are able to narrow their differences. These
meetings and subsequent agreement would serve no
useful purpose if at trial either party was at liberty to
reopen all matters which had been agreed.”

“These meetings [of experts] and
subsequent agreement [between
experts] would serve no useful
purpose if at trial either party was
at liberty to reopen all matters
which had been agreed.”

Significance
This decision would seem to endorse a view that the very
purpose of the joint expert process is to assist the court
in identifying and understanding the areas of agreement
between experts. Absent strong argument to the contrary,
such agreement ought to alleviate the need for challenge
to that agreement.
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Premature conclusions:
have you considered all the facts of the case?
Treloar Constructions Pty Limited v McMillan [2017] NSWCA 72

Introduction
One of the key requirements to establishing insolvent
trading is the date at which a trading entity becomes
insolvent. Evidence regarding the date of insolvency is
often obtained through expert evidence provided by an
insolvency practitioner or accountant. This case review
looks at what happens when an expert’s report contains
numerous errors and fails to properly take into account
the facts of the matter. It also considers what the expert
and engaging lawyers should be considering to avoid this
scenario.

Background
The appellant (and plaintiff), Treloar Constructions Pty Ltd
(‘Treloar’) entered into a contract with McMillan Prestige
Pty Ltd, the holding company for a group of motor vehicle
dealerships (‘the McMillan Group’, ‘the defendants’ and
‘the respondents’). The contract was for the construction
and project management of a motor vehicles showroom,
service and repair facility.
A receiver was appointed over the McMillan Group on
2 February 2007. The group was wound up on 24 July 2007.
Treloar claimed approximately $418,000 in unpaid invoices
relating to the contract. They commenced proceedings to
recover the unpaid amount on the basis of insolvent trading
by the sole director of the McMillan Group.

Jason Cheung
Associate Director
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The trial judge rejected Treloar’s claim, saying they had
not proved that the invoices remained unpaid and that
the McMillan Group was insolvent at the relevant times.
A contributing factor to Treloar not proving insolvency was
the ‘inadequacies’ in the expert report on insolvency.
Treloar appealed the trial judge’s decision on six grounds.
Part of the appeal required revisiting the expert report of
Mr P at first instance.

The expert evidence
At first instance, an expert report was adduced by Treloar
regarding the solvency status of the McMillan Group at
various dates in 2006. There were several criticisms by
the trial judge regarding the expert report. She said that it
was “seriously flawed”, while parts of the expert’s analysis
were “wrong or unreliable.” At a high level, the issues
related to inaccurate analysis through errors and utilising
incorrect assumptions, and opinions not being based on a
comprehensive picture of the McMillan Group’s affairs.
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The trial judge commented on the following issues with the
expert report that became clear during cross-examination:
•

•
•
•

•

•

•

Mr P agreed that it was difficult to conclude on liquidity
without having had regard to debtor information, which
he did not have.

•

Mr P was unaware of a commitment of funding provided
by Volkswagen Australia.

Given the lack of information, Mr P ought to have
assumed a similar level of debtors at other times based
on the information he did have.

•

The court was unable to place reliance on a tax debt that
was initially disputed and then paid.

By not having regard to debtors, Mr P’s calculated cash
surplus/deficiency was ‘probably wrong’.

•

Mr P used figures that were ‘effectively speculative’.

•

Mr P made assumptions regarding tax debts, which he
knew little about.

•

Some realisable assets were not attributed any value.

•

Mr P had not, as he purported, undertaken a cash flow
analysis to test solvency.

There was a possible omission in the report regarding
the commercial reality of a proposal to expand the
operations of the McMillan Group.

Mr P noted that little reliance should be placed on the
aged creditor report as a reflection of insolvency, since it
was used to govern repayment instalments rather than
tracking the actual ageing of amounts owed.
The analysis of cash at bank compared to creditors
by Mr P was not commercially realistic for a holding
company.
Mr P agreed that it would not be common for insolvent
companies to significantly reduce creditors, as McMillan
Group had done.

No adverse findings of credit against Mr P were issued
because of Mr P’s concessions during cross-examination.
The trial judge commented that the opposing counsel had
“skilfully pulled every element [of the report] apart, leaving
little to be gained by an attack on the entirely dismembered
whole.” Little weight was given to the report by the trial judge.
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The appeal
On appeal, the court reviewed the proceedings and the
evidence put forward regarding insolvency. The court
concluded that some of the trial judge’s criticisms of
Mr P’s expert report were misplaced, particularly in relation
to some assets potentially having a realisable value.
Nevertheless, there were still deficiencies in the
expert report.

The above indicators of insolvency were brought to light in
Mr P’s expert report. The McMillan Group did not have any
evidence to dispute these indicators, and the court found
these showed that the McMillan Group’s insolvent position
was not temporary.
Ultimately, Mr P’s report was still of value to the court, but
his evidence was affected by issues relating to his credibility,
limiting the weight that could be placed on his report.

Upon their review of the evidence, the Court of Appeal
determined the following:
•

The McMillan holding company earned a small amount
of income from its trading companies, which was not
sufficient to pay its major creditors, including Treloar.

•

The McMillan Group was in a marginal solvency position
as at January 2006, and had been deteriorating in the
previous months.

•

The balance sheets in the six months leading to
January 2006 showed a deficiency in assets.

•

The McMillan Group had been late paying several
invoices during April 2006. Thereafter, it failed to make
complete payment of several invoices and did not
adhere to an agreed payment plan.

•

The disputed tax obligation was paid when a
determination was made.

•

Between April and August 2006, the McMillan Group
had a deficiency of assets and could not pay its debts as
and when they fell due.

•

It was unlikely that the subsidiaries of the McMillan Group
could assist the holding company pay its debts. There
was also no evidence that they were willing to do so.

•

An ad-hoc CBA overdraft would not have eliminated
its debts, but in any case, this facility (and the
Volkswagen Australia funding) was not available to
the McMillan Group.

•

A weekly payment plan between the McMillan Group
and Treloar did not eventuate.
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“[The opposing counsel had]
‘skilfully pulled every element
[of the report] apart, leaving little
to be gained by an attack on the
entirely dismembered whole’.”
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Significance
This case illustrates two key interrelated issues –
information requirements and the skills of the expert.
Mr P formed his opinions despite not having a detailed
understanding about the financial affairs of the McMillan
Group. Obtaining a more fulsome picture can be difficult, as
an expert does not necessarily know what other information
may exist. However, a skilled and experienced expert should
consider this and ask the relevant questions.
According to expert witness guidelines in Australia1, an
expert needs to (among other things):
•

Have made all enquiries which they believe are desirable
and appropriate, and be able to declare that no significant
matters have been withheld from the court.

•

Ensure their report is presented clearly and accurately,
meaning that assumptions will need to be verifiable, and
any information that is relevant but that has not been
provided needs to be disclosed.

Lawyers engaging experts should be aware of the above
issues that may present themselves during the expert’s
engagement, and seek to rectify them before an associated
report is tendered in court. Otherwise, they risk little or no
weight being placed on their expert’s evidence.

Notes
1

For example: Uniform Civil Procedure Rules 2005 (NSW) – Schedule 7,
sub-paragraph 3(i); Federal Court of Australia: Expert Evidence
Practice Note (GPN-EXPT), Annexure A, sub‑paragraph 3(i).
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Drawing the right conclusions:
whether to appoint a special referee, assessor or expert
Construction Engineering (Aust) Pty Ltd v Adams Consulting
Engineering Pty Ltd (Ruling No 2) [2016] VSC 209
Introduction

Background

Experts have many roles in litigation. In most civil matters,
these roles are determined by the parties. This case looks
at an instance where the court considered the various
options for dealing with issues that were technical in nature
and would therefore likely require extensive assistance
from experts.

This case involved the upgrading of a substantial shopping
complex on the corner of Burwood Highway and Blackburn
Road in East Burwood in Melbourne (the ‘Project’). The
parties to the dispute were:

The decision details a number of factors that were
considered to determine the course of action in this case,
including the extent of questions of law, the nature of the
issues in dispute, cost efficiencies that could be obtained
and the impact of a legal challenge to the expert’s decision.

•

Construction Engineering (Aust) Pty Ltd (‘CEA’), the
plaintiff, which was the design and construct head
contractor on the Project.

•

Adams Consulting Engineers Pty Ltd (‘Adams’),
the defendant, who was a structural engineer who
was initially engaged pursuant to a consultancy
agreement (the ‘Consultancy Agreement’) by the
principal, Heathridge. The Consultancy Agreement was
subsequently novated to CEA.

CEA claimed that there were serious defects in two
tranches of structural engineering drawings produced by
Adams. These defects, it was alleged, led to cost overruns
by subcontractors performing upgrades to the shopping
centre, additional material costs, and delay costs resulting
from additional work.
Based on CEA’s further amended statement of claim, the
court identified 22 issues (in the form of questions) that
needed to be determined by the court. Those 22 issues
were grouped into three ‘tranches’, being:
1. Drawing defects. This related to what ‘standard’ of work
was required based on the agreement between the
parties, whether the work was to that standard, and
whether the works that were undertaken breached any
duty of care or represented misleading conduct.
2. Causation. This related to whether any defects identified
in Phase 1 resulted (or should have resulted) in changes
to the original design, material quantities, delays,
additional costs and losses.
3. Quantum.

Justine Power
Manager
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“This is a case which gives rise to issues which are factually dense
and technical in nature … Determination of these issues will require
an expert assessment of each allegation of defective work.”

Issues
The disputed matters were extremely technical in nature.
After some consideration, Justice Vickery stated:
“It is clear, as both parties concede, that this is a case
which gives rise to issues which are factually dense
and technical in nature. CEA's claim principally involves
allegations that the civil and structural engineering
drawings prepared by the defendant, Adams, contained
numerous defects and errors. These allegations raise
structural and civil engineering issues. Determination
of these issues will require an expert assessment of
each allegation of defective work in relation to the two
tranches of drawings.”

Justice Vickery noted that, at least in Victoria, the decision
by Justice Forrest in Matthews v SPI5 “open[s] the way
for a wider use of special referees by the Court where it
is appropriate to do so.” Specifically, in that case “all of
the parties were opposed to the referral of questions to
a special referee” yet it was found “this opposition alone
would not … preclude a court from taking the step of
appointing a Special Referee.”
In considering the suitability of a special referee, Justice
Vickery noted that:
•

In “the Federal Court Act and the New South Wales
Rules, provision is clearly made for the whole of a
proceeding to be referred to a referee for an inquiry or
report, without the requirement for specific questions
to be stated for the referral. However, the position
in Victoria is that [the Civil Procedure Act] does not
expressly provide for a reference of the whole of a
proceeding.”

•

In Victoria, “references may include questions of fact
and law or mixed questions of fact and law.”

•

The “making of a reference order, and defining the
questions to be put to the special referee, can itself give
rise to significant and expensive controversy between
the parties, as is amply demonstrated by the present
case. The exercise involved in restating in the form of
questions all the issues for determination arising from a
complex pleading can be time consuming and costly.”

•

“The early statement of questions for determination by a
special referee is a somewhat inflexible procedure. In some
cases, there may be a need for reformulation of those
questions on the commissioning of a fresh reference as the
case proceeds, giving rise to additional cost.”

•

In “Victoria, as is the case with the Federal Court of
Australia and the Supreme Court of New South Wales,
it appears that only one referee may be appointed
for each reference. This can render the procedure
inappropriate in cases where one has for determination
a variety of technical issues involving different technical
disciplines or, as in the present case, both technical
issues and legal issues involving mixed questions of fact
and law.”

Bearing this in mind, Justice Vickery debated whether to
appoint:
•

a special referee

•

an assessor, or

•

a court-appointed expert.

Special referee
Justice Vickery described a special referee as a person
to whom a question is referred for inquiry and report1. He
observed that the role and powers of a special referee
differ depending on the jurisdiction2. However, typically the
special referee can3:
•

Hold the inquiry at, or adjourn it to, any place which may
be most convenient.

•

Take evidence and enforce the attendance of witnesses.

•

Carry out an inspection or viewing.

•

Make orders with respect to discovery and inspection of
documents.

•

Exercise the same authority in the conduct of the
reference that a judge has when sitting in chambers.

A special referee also has the same protection and
immunity as a judge in performing the functions of a judge4.
The appointment of a special referee is generally done with
the consent of the parties or by suggestion of the parties
with the agreement of a judge.
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Assessor

(f) If the assessors raise a theory or opinion that has
not previously been identified by the parties, I will
discuss this with counsel.

Justice Vickery referred to s77 of the Supreme Court Act
1986 (VIC), which provides for the appointment of an
assessor. It states:

(g) The assessors may from time to time provide me
with advice on matters over which there is dispute
between the experts. Such advice is not binding
and the determination of a particular issue rests
with the judge.

“The court may in any proceeding call in the assistance
of one or more specially qualified assessors and hear
the proceeding wholly or partially with their assistance
but shall not be bound by their opinion or findings.”

(h) I anticipate that I will consult with the experts
immediately after the conclusion of the concurrent
evidence session and, from time to time, while
drafting the judgment. This is likely to include
seeking confirmation from them that I have
properly understood the meaning of the expert
evidence of conclaves 1, 3 and 4. I repeat, however,
that their role is confined to providing advice and
ensuring that I have comprehended the evidence
given. I also repeat that the decision on these
issues is mine and mine alone.”

The role of an assessor is primarily to assist the court in
understanding the evidence of experts. This was clarified
by Justice Forrest in Matthews v SPI Electricity Pty Ltd &
Ors6 who said that:
“(a) The assessors’ role is to assist the judge. The
decision is that of the judge alone.
(b) The assessors will sit with me during the
concurrent evidence sessions. If they wish, they
may question the experts (or counsel) in this
context. Such questioning however will be limited
to clarification of the evidence; that is, where they
consider the evidence to be ambiguous, unclear or
incomplete.
(c) I may consult with the assessors while sitting if
I find a point of evidence unclear and seek their
immediate input as to an appropriate or useful
inquiry to make.
(d) I will consult with the assessors whilst in chambers
on matters raised by the experts in their oral
evidence and in their individual and joint reports.
This may include advice as to any questions the
assessors think I should ask counsel or the experts
in order to determine the questions at hand.
(e) I will seek the guidance of the assessors on
technical matters upon which I lack the requisite
knowledge to understand without qualified
assistance. This may include ‘lessons’ on matters
fundamental to, for example in this case, fracture
mechanics or vibration.
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Court-appointed expert
s65 of the Civil Procedure Act allows for the appointment
of a court-appointed expert. A court-appointed expert’s role
is to:
•

assist the court

•

inquire into and report on any issue in a proceeding.

Justice Vickery found that this was equivalent to the role
of a court-appointed assessor allowed under Victorian
law (discussed above). Justice Vickery made no further
comments regarding this option.
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Decision

Significance

Justice Vickery identified a number of considerations
relevant to the decision of what role might be appropriate in
the circumstances of this case, including:

In order to potentially expedite litigation and reduce costs,
there are numerous approaches which can be adopted by
the courts and those involved in proceedings. Examples
include the appointment of a special referee, a courtappointed expert or an assessor to assist a judge.

•

•

Questions of fact versus questions of law. Justice
Vickery considered a central issue in this case to be the
quality of the tranches of drawings. The determination of
the issues would involve questions of fact of a technical
nature, as well as questions of law.
Issues for determination. The issues for determination
by a special referee could potentially give rise to issues
being needed to be determined afresh by the court,
particularly as those questions involved questions of law.
A reference in litigation can also only be made to a single
special referee. If there are multiple disciplines relevant
to a determination, the court does not have flexibility to
involve multiple experts.

•

Cost efficiency. Justice Vickery, when considering all
the relevant factors, did not consider a reference to be
conducive to an expeditious and cost-effective regime
for the trial.

•

Potential for challenge to any report. Justice Vickery
considered that, if there was to be any challenge to the
report of an expert, this could occupy up to a week of
court time.

In considering what was suitable in these circumstances,
Justice Vickery stated, “I am persuaded that the
appropriate course would be to appoint an assessor for
the first phase of the proceeding rather than to order a
reference of those matters to a special referee.”

When considering what might be the appropriate course
of action in specific proceedings, and whether to appoint
an expert to assist in preparation for a trial, the matters
considered by Justice Vickery may be relevant. As is
always the case in litigation, there is not a one-size-fits-all
approach; the suitability of the type of expert should be
determined on a case by case basis.

Notes
1

Federal Court Act 1976 s54A.

2 Federal Court of Australia: Federal Court Act 1976 s54A.
Supreme Court of Victoria: Supreme Court (General Civil
Procedure) Rules 2005 – Reg 50.
Supreme Court of NSW: Civil Procedure Act 2005 (NSW) s26,
Uniform Civil Procedure Rules 2005 (NSW) rules 20.13–20.24.
Supreme Court of QLD: Uniform Civil Procedure Rules 1999 (Qld)
rule 501.
Supreme Court of Tasmania: Supreme Court Rules 2000 (Tas)
rules 561(1)(d), 574–580.
Supreme Court of ACT: Court Procedures Rules 2006 (ACT)
Reg 1531.
Supreme Court of NT: Supreme Court Act 1979 (NT) ss26–28.
Supreme Court of WA: Supreme Court Act 1935 (WA) s51.
Supreme Court of SA: Supreme Court Act 1935 (SA) s67.
Victorian Civil and Administrative Tribunal: Victorian Civil and
Administrative Tribunal Act 1998 s95.
3 Supreme Court of Tasmania: Supreme Court Rules 2000 Reg 579.
4 Federal Court Act 1976 s54B.
5 Matthews v SPI Electricity & Ors (Ruling No 19) [2013] VSC 180.
6 Matthews v SPI Electricity & Ors (Ruling No 32) [2013] VSC 630.
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Lost in the maze: guiding the self-represented litigant in
the use of expert evidence
Redzepovic v Western Health [2016] VSCA 251

Introduction
This judgment is an example of a practical approach by
the trial judge in applying the rules and procedures around
expert evidence to suit the circumstances of the case,
including allowing late filing of an expert’s report and not
ordering a joint expert conference.

Background
In late 2008 Mr Redzepovic sought medical advice
regarding a swelling on the left side of his face and neck.
The advice provided to him was to undergo surgery.
Mr Redzepovic underwent surgery at the Western Hospital
in Footscray in April 2009. Following the operation
Mr Redzepovic claimed to be suffering from significant
pain and other adverse effects.
Mr Redzepovic claimed that the medical practitioners
were negligent in their treatment of him by conducting
the operation where there was no need to do so, failing
to advise him that there was no urgent medical need to
perform the operation, failing to advise him about the risks
and failing to perform the operation with reasonable care
and skill. He took action against the hospital, representing
himself at trial.
At first instance, Judge Dyer found that there was no
causal link between the surgical procedure undergone by
Mr Redzepovic and his pain, and dismissed his claim for
damages. Mr Redzepovic sought leave to appeal.

The expert evidence –
findings of the Court of Appeal
One of the five grounds of appeal was that the “trial
judge failed to provide [Mr Redzepovic] with the
appropriate scope of assistance required to be provided
to a self‑represented litigant and questioned the
expert witnesses in a way that made the trial unfair to
[Mr Redzepovic].”
Counsel for Mr Redzepovic provided several examples in
support of this ground, the ones of relevance here being
that Justice Dyer:
•

Failed to give adequate advice to Mr Redzepovic
concerning the application by the hospital to rely on the
additional reports of Professor X and Professor Y.

•

Failed to convene a conference of the experts to enable
them to produce a joint report.

The additional reports issue related to reports of
Professor X and Professor Y which were included in the
court book during the trial. Expert reports would ordinarily
be provided via an Order 44 statement before the
commencement of trial. However, in this case, given that
each of the reports consisted of between four and seven
paragraphs, Judge Dyer had asked Mr Redzepovic whether
he had any objections to these reports being added to the
court book. Mr Redzepovic had replied that he did not have
any objections.
On appeal, it was found that Judge Dyer “gave adequate
explanation to [Mr Redzepovic] as to his rights in relation
to the further reports” and that “the additional reports …
in substance amounted to no more than an elaboration
by [the experts] of matters that were the subject of their
earlier reports. In the circumstances, it would have been
somewhat artificial for the judge not to have permitted [the
hospital] to rely on the contents of those reports.”

Magda Di Vincenzo
Director
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In relation to the conference of experts issue, the
Court of Appeal found that “the duties of the judge to
[Mr Redzepovic] as an unrepresented litigant did not
require the judge, of his own motion, to convene a meeting
of the experts for the purposes of producing a combined
report” because “such a process was both unnecessary,
and in all likelihood would have been unproductive.”
The Court of Appeal stated that “the judge fully complied
with his obligation to provide assistance and advice” and
rejected this and all other grounds of appeal in this case.

“The judge fully complied with
his obligation to provide
assistance and advice.”

Significance
While good reasons exist why expert reports should
generally be filed before a hearing commences, in the
circumstances of this case there were valid reasons why
the admission of the further expert reports during the
running of the trial was helpful in progressing the case
(and the plaintiff had not objected to their admission).
Similarly, while expert conferences can be invaluable in
assisting the court, there can be instances in which they
are not of assistance. They should not be held as a matter
of course.
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Doctor, doctor, gimme the news:
I got a bad case of lying to you
Hendrex v Keating [2016] TASSC 20

Introduction
“An expert witness is not an advocate for a party and
has a paramount duty, overriding any duty to the party
to the proceedings or other person retaining the expert
witness, to assist the court impartially on matters
relevant to the area of expertise of the witness.”1
This case underscores the necessity for an expert to
comply with this fundamental requirement by addressing
the consequences which follow for an expert who fails to
meet that standard.

Background
Matthew and Lisa Keating lived together in their house
in the small coastal town of Snug, 30 kilometres south of
Hobart. They wanted to replace the roof cladding on their
house. They arranged for a group of friends, including Dale
Hendrex, to help do that work. Mr Keating agreed to pay
Mr Hendrex for his work. The others volunteered to work
without payment.
The work commenced on the morning of 10 July 2008.
There was a carport next to the front of the Keating’s house.
Mr Keating had a ladder, which he set up at the front of the
carport so that the workers could get to and from the roof
of the house by climbing the ladder and walking across the
roof of the carport. The ladder was not tall enough to reach
the edge of the roof, with the top of the ladder being about
40 centimetres lower than the carport roof.

After some hours’ work, Mr Hendrex decided to take a
break. As he attempted to climb down the ladder, he fell,
landing on the concrete driveway and seriously injuring
himself.
Mr Hendrex sued Mr and Mrs Keating, claiming damages
for negligence, breach of contract and breach of statutory
duty.
The court found that the Keatings owed Mr Hendrex a duty
of care and had breached that duty. However, the court also
found that Mr Hendrex had contributed to his injuries, and
reduced the damages otherwise awarded by 60%.
On the day of his fall, Mr Hendrex was taken to hospital
suffering from a head injury and fractures to both wrists.
He also suffered rib pain and shoulder pain. He spent seven
days at the Royal Hobart Hospital and then discharged
himself in defiance of medical advice.
By the time of the hearing, Mr Hendrex had not done any
paid work since his fall. He contended that he had been
substantially incapacitated as a result of damage to both
sides of his brain from which he had not recovered; wrist
injuries, worse on the left than the right; an injury to his
right shoulder, and a related chronic pain problem; and an
assortment of symptoms resulting from those injuries. His
wife had taken on the role of a carer, looking after him day
and night.
Nine expert witnesses gave evidence relating to Mr Hendrex’s
brain injury and its likely future effects on his health and
work prospects.

The plaintiff’s expert evidence
Five expert witnesses gave evidence for Mr Hendrex.
They included Dr R, a consultant neurologist, and Mr F,
a consultant neuropsychologist. Justice Blow found that
they were both thorough and had well-reasoned opinions
which were not shaken in cross-examination.

Karmelia Rosa
Executive Analyst
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The defendant’s expert evidence
Four expert witnesses gave evidence for Mr and Mrs Keating.
Dr C was their principal expert witness. All of the Keating’s
other experts based their opinions to some extent on those
of Dr C.
Dr C expressed a radically different view to that of Dr R
and Mr F. In his first report, his opinions included that he
could not determine any objective neurological deficits, that
Mr Hendrex’s presentation was not typical of significant
ongoing brain damage and that the CT, MRI and EEG
reports were not consistent with Mr Hendrex’s gross
memory and speech disturbance. He could not explain
Mr Hendrex’s reported incapacity for work. In a later report,
he stated:
“I believe that Mr Hendrex has made a complete
recovery from his head injury and is not restricted from
returning to full time pre-injury employment.”
Of greater significance to the findings about his evidence,
Dr C had access to Mr Hendrex’s records from the Royal
Hobart Hospital. On six occasions in his first report,
he stated that “the follow-up EEG, CT and MRI did not
demonstrate any abnormality.”

“He may be eminently
qualified for practice as a
neurosurgeon, but as an
expert witness, I consider
him untrustworthy.”

Justice Blow found that this was not true. It was
contradictory to the reports provided by the hospital in
relation to those scans, and contrary to the analysis of other
doctors of additional scans taken at later points in time.
In addition, it was apparent to Justice Blow that Dr C had
ignored any findings, other experts’ reports or evidence
which was inconsistent with the opinions he had expressed
in his report. He did not provide any reasoned basis for
disagreeing with contradicting evidence and had provided
opinions in his written file notes that conflicted with
opinions he expressed in his reports.
Worse was to come. Justice Blow described Dr C’s crossexamination as follows:
“The cross-examination was conducted by Mr Read
SC. He asked only seven questions. None of them
concerned the plaintiff. All concerned the credibility
and reputation of [Dr C]. The cross-examination
established that [Dr C] was suspended from practice
for 12 months following his conviction in January 1994
on a charge of defrauding the Commonwealth, and that
he was suspended again in 2003 for a further three
months. [Dr C] said that he did not recall the details of
the second suspension, but that he did not think that
it was related to the first one. I do not believe that he
was unable to remember the reason for his second
suspension. I do not think he was telling the truth when
he said that he could not remember the reason for it.
It is not likely that he was suspended so many times
that he could not recall the reason for a particular
suspension in 2003. It is far more likely that he knew
why he had been suspended that year, and did not want
me to know the reason.”
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Justice Blow concluded by finding:
“If [Dr C] had not been cross-examined at all, I would
have been extremely reluctant to accept his opinions
because he appeared to ignore information about CT
and MRI scans that other experts regarded as evidence
of a permanent brain injury, and because of the
evidence suggesting that a neurosurgeon is not in as
good a position as a neurologist or a neuropsychologist
to perform an assessment of a patient like the plaintiff.
In the light of the doctor’s apparent dishonesty under
cross-examination, as well as his fraud conviction
many years ago, I am not prepared to attach any weight
at all to any opinion expressed by him as to any point of
controversy. He may be eminently qualified for practice
as a neurosurgeon, but as an expert witness I consider
him untrustworthy.”
The opinion of the other three experts retained by Mr and
Mrs Keating were also rejected to the extent that they
placed any reliance on Dr C’s opinions without critically
assessing them.
In particular, the expert opinions of Mr P were rejected on
the grounds that he had misunderstood the expert opinion
of Mr Hendrex’s expert, Dr R, mistakenly concluding that
Dr R had found no evidence of brain damage. When Mr P
was shown Dr R’s evidence, he was asked nine times
(including once by Justice Blow) whether he accepted he
had made a mistake before he conceded that he had done
so. Justice Blow concluded that:
“I formed the view that [Mr P] was not an impressive
witness.”
Justice Blow went on to find that:
“In my view the evidence clearly establishes that the
plaintiff became permanently unemployable as a result
of his fall.”
Mr Hendrex was ultimately awarded more than $2.6 million
in damages. This was reduced to around $1.1 million, after
an allowance for contributory negligence.
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Significance
In this case, Justice Blow was presented with various
expert opinions which contradicted each other. This is
not uncommon, due to either differences in the factual
assumptions experts are instructed to rely on, or due to
genuine differences in expert opinion.
Yet in this case, Justice Blow rejected one opinion and
accepted another, primarily due to the expert’s evident
dishonesty under cross-examination (including his evasion
in relation to his prior conviction for fraud) and his failure to
consider conflicting information.
The case reinforces that it does not matter whether a
witness is considered an expert in practice, if it is apparent
that an expert is untrustworthy. In those circumstances,
it is likely that the court will give very little weight to that
expert’s opinion. It is important for legal practitioners to do
their due diligence on their chosen expert witness to ensure
that the expert has no ‘skeletons in the closet’ which could
be brought up in cross-examination to discredit both the
witness and their testimony.

Notes
1

Clause 2 of the Harmonised Expert Witness Code of Conduct.

C15

43

KordaMentha Forensic

C16

Expert Evidence: Recent Cases | Edition 2

Wrong way, go back:
expertise and timing issues can lead to a dead-end
Advanced Concrete Sealing (NSW) Pty Ltd v Ennis Traffic Safety Solutions Pty Ltd [2017]
NSWSC 228
Introduction

Ennis relied on evidence from Mr TS, a chemist and an
employee of Ennis.

This judgment highlights that, when engaging an expert, their
qualifications, experience and knowledge of the respective
industry should be considered, as this can affect the work
they undertake, and the weight given to their opinions.

The cross-claim was dismissed. At first instance, the
Magistrate ordered Advanced Concrete to pay Ennis the full
amount of the unpaid debt, being $36,362.

It also highlights that the parties involved in proceedings
should adhere to deadlines set for the submission of
expert evidence by the court, as missing them can have
a significant impact on the final outcome.

Background
For approximately 10 years, Ennis Traffic Safety Solutions
Pty Ltd (‘Ennis’), a road-marking products supplier, had been
supplying a special paint for road-marking that was allegedly
compliant with the industry requirements to Advanced
Concrete Sealing (NSW) Pty Ltd (‘Advanced Concrete’).
In 2014, Ennis sued Advanced Concrete in the local court to
recover an unpaid debt. Advanced Concrete filed a crossclaim alleging that the paint supplied by Ennis was:

The appeal
Advanced Concrete filed an appeal, relying on five grounds.
Two of these grounds related to the experts that they had
retained, i.e. Mr SB and Mr GB. The issues relating to the
two experts are discussed below.
Report of Mr SB
Advanced Concrete submitted that the late service of
Mr SB’s report (which the Magistrate denied leave to
adduce) was a result of a “major misunderstanding
between the parties and the court over when and what
was to be served.” As a result, it claimed it had been denied
procedural fairness.

Advanced Concrete appointed two experts to provide
evidence regarding the quality of the paint supplied by
Ennis:

The Magistrate at first instance pointed out that it was the
parties’ fault for agreeing to a timetable (by way of consent
orders) that was not able to be complied with. When counsel
for Advanced Concrete in the local court realised that the
application to rely on Mr SB’s report was not progressing as
planned, he made an alternate submission that Magistrate
Wilson should defer his decision. That approach was not
viewed favourably by either Ennis or the court.

•

Regarding Mr SB’s report, Magistrate Wilson had stated:

•

not in accordance with industry requirements

•

not of merchantable quality

•

defective.

•

Mr SB, who addressed the suitability of the paint-marking
machine to paint lines in a car park. Leave was not
granted by the local court to adduce Mr SB’s report due
to the report being served late.
Mr GB, who was not a chemist by profession, but was an
experienced and accredited paint and coating consultant.

Navdeep Singh
Manager
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“Yes, that’s convenient for your [sic] Mr Marshall, but
I agree with Mr Raferty the decision has to be made
to move the matter forward, and I do note, and I have
regard to both the decision of Aon, which I am very well
familiar with, and also this further matter of Golden v
V’Landys that has been handed up, and taking all the
matters into account, and also taking into account
the expertise of [Mr C], which he may well not have
the expertise to make the comments that he has in
regards to machinery, it would be a matter for crossexamination, I am therefore minded not to allow the
additional report of [Mr SB] to be tendered in evidence
in these proceedings.”
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On appeal, Justice Harrison found that:
“What transpired was hardly exceptional circumstances.
If counsel for Advanced Concrete was of the view his
client were [sic] prejudiced by the Magistrate’s refusal
to allow it to rely on [Mr SB’s] report, instructions
could have been sought and an application for an
adjournment made. Furthermore, Advanced Concrete
could have applied prior to the hearing to amend the
timetable to allow [Mr SB’s] report to be served and
seek to vacate the hearing date.”
Since both of these options were open to Advanced Concrete,
but neither was pursued, it was found that Advanced
Concrete was not denied procedural fairness when leave
was not granted for the tendering of Mr SB’s report. This
ground of appeal failed.
Report of Mr GB
In relation to Mr GB’s evidence, Advanced Concrete
submitted that the Magistrate erred in giving less weight to
Mr GB’s report, compared to that of Mr TS. The Magistrate
based his view on the following points:
•

Mr GB conceded that his report was based on his
experience and that he did not have any additional
qualifications specifically related to paint or chemistry.
Furthermore, when cross-examined about an opinion he
provided as to the possible manufacturing defect in the
paint, Mr GB said such an opinion was outside his area
of expertise.

•

The opinions in Mr GB’s report were based on
photographic evidence only and a wet sample of
the paint was not inspected. There was no analysis,
scientific or otherwise, provided on which he had based
his opinion.

•

Mr GB was a civil engineer, and not a chemist.

•

While Mr GB agreed that Ennis chemically tested paint
from the same batch and found that it was within quality
control specifications, Mr GB was not qualified to carry
out this testing and could not dispute Ennis’ findings.

•

The unchallenged evidence of Mr TS, a chemist, who
inspected the paint and found it within specifications.

“In answer to a question regarding
his opinion … he confirmed that
such an opinion was outside his
area of expertise.”

Justice Harrison found that the Magistrate did not completely
discount the evidence of Mr GB, but based on the above
reasons, Advanced Concrete had not discharged its onus
of establishing that the paint was defective. As such, the
Magistrate was entitled to prefer the evidence of Mr TS
over that of Mr GB.
This ground of appeal also failed.
Judgment for the appeal
The two grounds of appeal by Advanced Concrete relating
to expert evidence failed, and the appeal was ultimately
dismissed.

Significance
This case supports the well-established principle that a
court can prefer one expert’s evidence over another expert,
without that being an issue of inappropriate ‘weight’. It also
suggests that there is merit in obtaining a suitably qualified
expert in order to have their opinion preferred. Given the
finding in relation to Ennis’ testing versus Mr GB’s opinion,
it suggests that, all else being equal, the opinions of experts
that are qualified and experienced within their respective
industry will generally be given more weight than those that
are not qualified or are inexperienced.
This case also reinforces that legal practitioners and their
clients should have regard to the deadlines for submission
of evidence, and that where options are available to allow
a party to meet or alter those deadlines ahead of time, the
court may not look favourably on a request to admit late
evidence.

45

KordaMentha Forensic

C17

Expert Evidence: Recent Cases | Edition 2

A picture’s worth a thousand … bytes?
The importance of expert evidence of digital metadata
R v Vlies [2016] QCA 276

Introduction

Evidence

In recent years there has been an increase in the use of
digital forensics in litigation, including in criminal matters,
to support propositions which might once have relied purely
on lay evidence or more traditional expert evidence, such
as medical evidence. Expert digital forensic evidence may
prove pivotal when other evidence is challenged.

The trial judge had given the jury a warning that “it was
dangerous to convict on the complainant’s evidence alone
and that there was a need to scrutinise her evidence with
great care, not only because of delay, but also because of
the inconsistencies in her evidence.”

This matter discusses how digital forensic evidence was
considered in light of the medical evidence that had also
been obtained and presented in trial.

Background
In this matter, the appellant challenged a sentence imposed
on him for sexual offences that were allegedly carried out
on the complainant between 2003 and 2008. He attempted
to appeal his conviction on grounds that the jury’s verdict
was unsafe and a miscarriage of justice had taken place.
The appeal challenged six matters supporting the verdict,
which can be summarised into the following two issues:
1. Alleged insufficient scrutiny of the complainant’s
evidence, in particular the medical evidence.
2. The sentencing of the appellant did not adequately take
into account his medical history.
The first issue is discussed further below, as there was
consideration of expert evidence. Resolution of the second
issue is outlined in the judgment.

Wesley Lacy
Manager
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Furthermore, he “told [the jury] that they were only to act
on the complainant’s evidence if, bearing in mind that
additional warning, they were convinced of its truth and
accuracy.”
Part of this evidence was digital evidence that consisted
of analysis of two sequences of photographs that the
appellant had allegedly taken of the complainant, two of
which were indecent.
Digital forensic experts were engaged to investigate the two
sequences of photographs taken of the complainant. Discs
containing the images were found on 6 February 2013
during a search of a caravan in which the appellant was
then living. Forensic expert evidence determined that the
discs containing the copies of the photos had been ‘burnt’
using the computer, meaning the disc could not have been
edited after its creation.
The digital forensic experts retrieved details of the
photographs that supported the complainant’s case.
This addressed details of the timing of the photographs
within the two sequences. The experts determined “the
photographs were taken approximately 10 seconds apart
and the two sequences of photos were taken over periods
of approximately seven minutes each.” Although the date
on which the photos appearing on the discs were taken
could not be established from the image data alone, the
images had been created on a computer with a system
date and time of 3 April 2008. The experts performing the
forensic analysis found that “the data contained within
the images and the data on the camera was consistent
with the images on the discs being taken using the same
model [camera].” However, it could not be said that the
photos were taken with the camera known to belong to the
complainant’s mother.
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Therefore, the digital expert evidence in this scenario proved
to be useful in establishing the timing of events that had
been photographed. This appeared relevant to the ultimate
outcome in that the trial judge explained that “proving
the guilt of the appellant was linked to accepting the
complainant’s evidence about the taking of those images.”

Decision
The appeal against conviction was dismissed and the
application for appeal against the verdict was refused.
In particular, Justice Philippides found the warning and
direction to the jury (referred to above) to consider the
evidence with great care to be adequate.

“Proving the guilt of the appellant
was linked to accepting the
complainant’s evidence about
the taking of those images.”

Significance
This case is an example of how having detailed, consistent
expert evidence can strengthen a party’s position. This can
be especially important where lay witness evidence may
have issues of reliability and consistency.
The information that can be gained by digital evidence
is rapidly expanding as more and more devices become
‘smarter’ and are connected to the Internet, GPS and
increasingly, other devices. Often this information is not
evident on the face of documents or devices, but can
be forensically extracted using appropriate processes.
As such, early consideration of whether digital evidence
can be obtained can be an important forensic decision in
the development of a matter. The use of experts in this
process who can opine on the reliability and accuracy of
that information can also be crucial if that information is
open to challenge.
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Failed investment: expert partisanship is unpalatable
Australian Securities and Investments Commission v Drake (No 2) [2016] FCA 1552

Introduction
In this case, the expert demonstrated such a lack of
creditability and reliability that the judge felt that his
evidence had to be entirely rejected. It highlights that, when
engaging and working with experts, legal practitioners should
ensure that their expert’s work is appropriately considered
prior to being served and that it is not biased. Otherwise,
the court may not accept the evidence of the expert.

Background
LM Investment Management Ltd (‘LMIM’) acted as the
responsible entity and trustee of numerous funds, including
the Managed Performance Fund (‘MPF’).
The MPF had the following features:
•

It was an aggressive, high risk fund with high returns and
was only open to wholesale or sophisticated investors
through financial advisers.

•

The information memorandum and investment
application outlined the considerable risks involved in
investing in the fund.

•

It had a broad investment mandate and a number of
assets, such as direct property interests and loans.

•

As at November 2011, approximately 90% of its assets
were invested in commercial loans.
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A commercial loan was advanced by LMIM (as trustee for
the MPF) to a related company, Maddison Estate (which
was owned and controlled by the first respondent and
director of LMIM, Mr Drake), to give effect to a joint venture.
The loan was for a large development project on the
Gold Coast and was secured by two mortgages.
The loan was initially advanced in November 2007, with
a limit of $40 million. The limit of the loan was increased
each year until it reached $280 million in August 2012 (the
‘August 2012 variation’). It was the MPF’s largest asset.
The interest rate for the loan had increased to 25% per annum
by May 2010. The interest rate adopted was designed to
ensure Maddison Estate (which was a special purpose
vehicle) did not obtain any profit from the development,
but rather all profits were “passed through” Maddison
Estate to the MPF as interest.
ASIC’s case concerned allegations that five of LMIM’s
directors breached their directors’ duties in signing off
the loans.

Bruce O’Shea

Emily Low

Executive Director

Senior Executive Analyst
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The shifting case
The nature of ASIC’s case shifted a number of times
throughout the trial. Justice Edelman criticised ASIC’s case
as being very difficult to follow and suggested this perhaps
stemmed from dependence on the evidence of its principal
expert, Mr W.
After the conclusion of its evidence, ASIC abandoned
its entire case against two of the directors of LMIM (the
fourth and fifth respondents), along with its case regarding
a variation to the loan during 2011 (from $115 million to
$180 million).
ASIC’s case against the remaining three directors of LMIM,
Mr Drake, Ms Mulder, and Mr van der Hoven (the first,
second and third respondents respectively), was solely
based upon the August 2012 variation, which increased the
limit of the loan from $180 million to $280 million.

In this respect, ASIC:
•

Alleged that the three directors breached their duties of
care and diligence under s180(1) of the Corporations Act
2001. ASIC alleged the directors “caused LMIM to breach
its duties by failing to act as a prudent trustee and that
each exposed LMIM to a foreseeable risk of harm, namely
civil proceedings by unitholders in the MPF.”

•

Separately alleged that, in causing or permitting the
August 2012 variation, which caused LMIM to commit
a breach of trust to the MPF, Mr Drake acted for an
improper purpose and to gain an advantage by increasing
the cash flows to another trust, which were then used to
maintain an “extravagant lifestyle.”
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“He displayed the worst characteristics of partisanship and could not,
in any respect, be described as an independent expert.”

The evidence of Mr W
Mr W was the principal expert engaged by ASIC to give
expert evidence concerning the appropriate approach of
a prudent trustee, including in respect of the decision to
approve the August 2012 variation.
After considering Mr W’s evidence during the course of the
trial, ASIC chose not to rely on it in any relevant respect.
Justice Edelman found that “ASIC quite properly accepted
that it could not reasonably submit that the court should
accept his evidence except where the evidence remained
essentially unchallenged.” However, Mr W’s evidence was
so flawed Justice Edelman ultimately concluded there was
no way to “fillet even those areas of his evidence.”
Justice Edelman gave five reasons as to why the expert
evidence was neither credible nor reliable, being that the
expert:
1. “Did not properly consider many basic documents
or issues which should have been necessary for him
to form an opinion.” For example, Mr W assumed he
would have been provided with all relevant information.
Independent experts are required to make appropriate
enquiries for further information1.
2. Formed conclusions “based upon some very basic
misapprehensions about fundamental points” and made
some very basic mistakes.
3. Made “large, and unsupported, leaps of logic.”
4. Took “preposterous positions” in relation to documents
which caused difficulty for his conclusions.
5. “Evidence was constantly shifting to try to support the
outcome of imprudence that [Mr W] had expressed.”
Justice Edelman also commented on Mr W’s demeanour
and general conduct when giving evidence in the witness
box. The characteristics Justice Edelman took issue
with were Mr W’s apparent “evasiveness and inability or
unwillingness to answer simple questions.”
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Justice Edelman iterated that Mr W “displayed the worst
characteristics of partisanship and could not, in any
respect, be described as an independent expert.”
Ultimately, Justice Edelman did not accept any of Mr W’s
evidence and said it “created substantial gaps in the whole
of ASIC’s case.”

The judgment
ASIC’s case against the three directors was dismissed in its
entirety.
Broadly, Justice Edelman gave the following reasons for
dismissing the allegations that the three directors breached
s180 of the Corporations Act 2001:
•

ASIC was unable to prove a breach of trust by the
directors.

•

ASIC failed to prove there was a reasonable alternative
to approving the August 2012 variation which was
available to the directors or LMIM.

•

ASIC was not able to prove that a reasonable director of
LMIM would have refused to approve the August 2012
variation.

It followed that ASIC’s case against Mr Drake (that he acted
for an improper purpose) was dismissed. Not only was ASIC
unable to prove the improper purpose, ASIC’s allegation
against Mr Drake relied on its allegation of breach of trust
(which ASIC was not able to prove).

C18

Significance
This judgment provides a reminder to legal practitioners of
the sheer weight expert evidence can have in a case and
the risks of not properly considering their expert’s work
prior to serving it as evidence and before the trial. In this
case, the unravelling of the expert evidence may have been
a cause of the shifting nature of the plaintiff’s case, which
Justice Edelman said was “very difficult to follow.”
This judgment also provides a reminder of the importance
of an expert’s behaviour and conduct when engaged or
giving evidence, and the requirement to be independent.
In this regard:
•

The evidence of experts who demonstrate perceived
or actual bias (such as shifting positions to support a
particular outcome) will tend to be given less weight or
rejected entirely.

•

Experts should make appropriate concessions. Experts
need to be able to recognise where concessions
are appropriate, and then be willing to make them.
Unwillingness or failure to make such concessions may
cast doubts over the remainder of their evidence, even if
it is not directly challenged.

Notes
1

Federal Court of Australia: Expert Evidence Practice Note
(GPN – EXPT), Annexure A, paragraph 3(i) and (k).
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Are past earnings frozen in time?
Eicas v Dawson [2016] SASCFC 124

Introduction
As this personal injury case makes clear, legal practitioners
and experts must take care in considering the difference
between economic loss and loss of earning capacity,
as only the latter is relevant in the context of assessing
damages for personal injury. It also highlights that past
earnings should be considered as a guide to future
performance, but the specific facts of each case must be
considered when determining expected future earnings.
This is also a matter in which the trial judge, after accepting
that the experts appointed by the parties were reliable
witnesses, chose to substantially ignore their evidence,
largely without explanation. Perhaps unsurprisingly, this
was not looked upon favourably on appeal.

Background
In September 2008, Mr Dawson suffered severe physical
injuries after being involved in a motor vehicle accident
after his motorcycle collided with a vehicle driven by
Ms Eicas. It was alleged that Mr Dawson was riding in the
left-hand lane, which was partially occupied by parked cars.
Ms Eicas, travelling in the same direction, turned from the
right‑hand lane without checking his rear-view mirror and
without indicating. Following the accident, Mr Dawson sued
Ms Eicas for negligence.

Mr Dawson had been a builder for over a decade prior to
the accident. In 2005, he had incorporated his own building
business. In 2006 he started an ice-cream business, which
purchased two Cold Rock Ice Cream franchises. They were
in a ‘start-up’ phase at the time of the accident. After the
accident Mr Dawson was unable to return to an active role
in his construction business and worked limited hours in
his ice-cream business. Following unsuccessful attempts to
maintain his businesses, he was declared bankrupt in 2013.
At first instance, the trial judge, Justice Stretton, found
contributory negligence on behalf of Mr Dawson, apportioning
liability 80% to Ms Eicas and 20% to Mr Dawson. The
initial judgment contained an assessment of damages
payable to Mr Dawson of $1,073,640 for past and future
loss of earning capacity. After adjustment for contributory
negligence, credit for special damages and interim
payments made by Ms Eicas, the initial judgment awarded
a sum of $682,479.10 to Mr Dawson. Mr Dawson appealed,
requesting a review of how Justice Stretton apportioned
liability and how the award of damages was calculated.
On appeal, the main issues were whether Ms Eicas was
totally responsible for the accident, and whether Justice
Stretton had erred in assessment of Mr Dawson’s past and
future loss of earnings capacity.

Assessment of damages
The appropriate loss in this case was governed by the
Civil Liability Act 1936 (SA) and common law principles.
Under those principles, the assessment of damages should
seek to place Mr Dawson in the same financial position he
would have been in had the accident not occurred.
Two forensic accountants provided expert evidence, and
both were found to be “qualified, competent and good
witnesses.”

Alex Jarmyn
Business Analyst
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Past loss of earning capacity
In calculating the loss relating to Mr Dawson’s past earning
capacity, it was the view of the Full Court that the trial
judge’s assessment of past earning capacity undervalued
Mr Dawson’s loss by equating his past loss of earning
capacity with his past earnings.
At first instance, Justice Stretton had said that “the most
helpful starting point for an assessment of the plaintiff’s
loss of earning capacity for the period between the
accident and trial is the plaintiff’s own assessable income
for the five years prior to the accident.” However, on appeal
it was found this approach failed to consider the impact of
the time and effort Mr Dawson was devoting in starting up
the two Cold Rock Ice Cream franchises leading up to the
accident, which by that point had yet to produce any net
income. Although the Cold Rock Ice Cream franchises may
not have been financially viable at the time of the accident,
the calculations presented at trial did not incorporate the
contingency that Mr Dawson could have sold the franchises
earlier and thereby increased his earning capacity.

Justice Lovell found that “it can be accepted that due to
the nature of his injuries the appellant’s ability to work in all
three businesses was affected. However other than noting
that the two franchise businesses did fail, the Judge did
not analyse the reasons for the failure nor did he make
any findings as to the role the injuries, suffered by the
appellant, played in their eventual closure.”
Furthermore, “having found [Ms O] and [Mr C] were good
and competent witnesses, and that [Justice Stretton] found
their evidence ‘useful,’ the Judge did not explain why he
seems to have had no regard to their evidence on this topic.”
Ultimately, it was found that Justice Stretton, and the
respondent’s expert, had erred in confusing ‘loss of earning
capacity’ with ‘loss of earnings’. As a result of the timing
of the accident and Mr Dawson’s role in his businesses,
Justice Lovell held that the award of $275,000 for past loss
of earnings capacity should be set aside, and a new sum of
$350,000 should be awarded.

Justice Lovell noted that while the previous conclusion
that the “most likely course of events is that the plaintiff
would have continued to earn” at the rate disclosed in his
two most recent tax returns, this should be considered as
one of many possible alternatives. One expert opined the
businesses were likely to fail regardless of the accident,
but the other expert was less pessimistic.
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Future loss of earning capacity

Appeal decision

The trial judge approached Mr Dawson’s future loss of
earning capacity by accumulating his assessable income
for the five years prior to the accident, then reaching an
average yearly income by dividing that figure by five. After
allowing for income tax and superannuation, a 10 per cent
uplift was applied to ‘approximate CPI’ producing a final
annual income of $61,115. This figure was then used to
calculate a net present value of Mr Dawson’s future earning
capacity of $350,000. The court noted that Justice Stretton
did not make any finding as to which, if any, of the expert
accountants’ calculations he had considered, nor had he
identified anything from the accountants’ submissions as
relevant to how he went about assessing this component of
damages.

It was found on appeal that Mr Dawson was riding in a
position where he had no possible opportunity to react
when the defendant abruptly executed her turn. There
was, therefore, no contributory negligence. A final sum
of $1,320,640 was awarded to Mr Dawson; substantially
higher than the initial award of damages.

On appeal, Justice Lovell held that Justice Stretton was
at error in only utilising the figures from the appellant’s
personal income tax return, as the figures from Mr Dawson’s
construction business should have also been incorporated.
When assessing the loss of future earning capacity, it was
the view of Justice Lovell that when applying the average
income method, the two years of income prior to the
accident should have been considered with caution, or even
excluded, as Mr Dawson was distracted by the start-up of
the two Cold Rock Ice Cream franchises.
By utilising the conservative figures provided by the experts
and based on a three-year average after allowing for
various contingencies of Mr Dawson’s age of retirement,
the court reached the decision to set aside the award of
$350,000, and instead awarded a sum of $490,000 for
loss of future earning capacity.
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“[Past events do not] always
provide certain guidance about
the future.”
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Significance
In assessing damages in a personal injury matter, it
will typically be necessary to consider a wide range of
contingencies where such contingencies are suggested by
the circumstances of the case. In those circumstances, it
will be important to undertake a comprehensive analysis of
the potential variables that may influence the quantum of
loss. Financial experts may be of assistance in identifying
both what those contingencies are and what financial
outcomes would arise were they to eventuate.
Many of the concepts addressed in this case apply beyond
the context of personal injury claims. Corporate disputes
which require estimation of the hypothetical (‘but for’) or
future earnings of a business, along with disputes about the
value of a business, will often require consideration of the
extent to which historical earnings provide a reliable guide
to future earnings. A formulaic approach (e.g. the simple
averaging of a number of prior years’ results) may prove
unreliable. A more sophisticated approach, which considers
additional factors, may produce more reliable outcomes.

Editor’s note: Leave was subsequently sought to
appeal this decision to the High Court regarding the
contributory negligence issue. That leave was rejected.
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Account of profits from a not-so-Friendly Society
Lifeplan Australia Friendly Society Ltd v Ancient Order of Foresters in Victoria Friendly Society
Limited [2017] FCAFC 74

Introduction

Background

This judgment illustrates that, while an account of profits
should act as an equitable remedy, it should not go so far
as to unjustly enrich an applicant. In this case, the Federal
Court rejected the simplistic argument that, but for the
wrongful conduct, the respondent’s business would never
have existed and therefore the account of profits should
equal the entire value of the business. Rather, it was found
that the account of profits must reflect the business risks,
expertise and capital a respondent contributes to the
generation of those profits.

Mr Woff and Mr Corby, the respondents, were senior
marketing and sales employees of Lifeplan Australia
Friendly Society (‘Lifeplan’), a funds management business
which provided funeral bonds and prepaid
funeral services.
In 2010 they approached one of their competitors, the
Ancient Order of Foresters in Victoria Friendly Society
(‘Foresters’), with a plan to steal Lifeplan’s business. They
proposed approaching Lifeplan’s existing customers and
converting them to Foresters with what they called a
‘seamless transition’ marketing strategy. In a pitch to the
Foresters board Mr Woff described it as follows:
“The window is now. From Oct–March next year our
competitors will be very vulnerable … There will be firms
that follow and fill in stationery order forms simply
because they wont [sic] know any better … There will
be confusion in the market after we leave and lines
of demarcation between fund management firms will
be blurred (and to be honest we may at times let this
happen).”
After reviewing Lifeplan’s detailed financial results,
projections and rates of return, Foresters’ board agreed
and offered salaries and millions in commissions to Mr Woff
and Mr Corby.
Mr Woff and Mr Corby solicited the business of funeral
directors working with Lifeplan. The largest was Tobin
Brothers Funerals, who they persuaded to switch to
Foresters by Mr Woff and Mr Corby making false and
misleading statements about their former employer.

William Psaros
Manager
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Mr Woff and Mr Corby also took steps to speed up the
transition. They stole and rebranded Lifeplan’s internal
contracts and marketing and administrative documents for
immediate use at Foresters. To ‘blur the line’ between the
two funds, they approached Lifeplan’s printing company
and requested reprints of Lifeplan’s customer contracts,
replacing the Lifeplan logo with that of Foresters.
Foresters’ funeral fund increased from $13 million in 2010
to over $60 million by 2013. Lifeplan sued Mr Woff and
Mr Corby for breaches of their equitable fiduciary duties
(and statutory duties under the Corporations Act 2001),
joining Foresters under accessorial liability for its knowing
involvement. They sought an account of profits.
At first instance, Mr Woff and Mr Corby were held to have
breached their fiduciary duties. However, the trial judge
held that there was an insufficient causal connection to
award an account of profits, because the breaches did not
directly relate to any of Foresters’ profits. The confidential
financial projections (based on Lifeplan’s business) gave
Foresters’ board enough confidence to proceed with the
venture, but the projections weren’t used to generate any
specific profits. Lifeplan appealed on this issue (among
others) to the Full Court of the Federal Court of Australia.

No need for a strict causal connection
Chief Justice Allsop, and Justices Middleton and Davies
disagreed with the trial judge, and took a less restrictive
approach to causation1:
“The relevant expression of the causal connection
between the breach and the profit was of a profit
obtained by reason of the fiduciary position or by reason
of taking advantage of opportunity or knowledge derived
from the fiduciary position … There is nothing narrow
in this causal connection. There is no call to require
a strict, or direct or proximate relationship between
each particular transaction from which the profit in a
business is derived and some particular breach.”
“The facts should be examined to ascertain the causal
relationship between the breaches and the profits to
assess whether it is sufficient … This enquiry involves
an assessment of whether the rule and its policy would
be undermined if the causal connection or relationship
were to be adjudged inadequate and a liability to
account not attributed.”
The judgment emphasised the heavy reliance placed by
Foresters’ board on Lifeplan’s financial projections in their
decision to proceed. It was clear from the evidence that but
for this dishonest provision of confidential information by
Mr Woff and Mr Corby, the venture never would have gone
ahead. This was deemed a sufficient causal relationship.

“The remedy is to be fashioned to fit the nature of the
case and as accurately as possible account for the true
measure of the profit or benefit obtained. Just as the
remedy is not penal, it should not be one which unjustly
enriches the applicant.”
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Quantum of an account of profits –
limits to the plaintiff’s entitlement
The next issue was the appropriate quantum of the account
of profits. Various approaches to this calculation were
submitted in expert evidence. One calculated the entire
value of Foresters’ business, including all of its earnings
carrying on indefinitely. Other scenarios calculated
Foresters’ business earnings from the date of the breaches
up to various future cut-off points.
Lifeplan argued that were it not for the breaches of duty,
none of Foresters’ business would have been possible, and
so they sought the entire value of the business. The court
disagreed:
“The architectural brutalism of that submission contains
its flaw. The proper reflection of the account to be made
is not such a simple reflex … The liability is not penal,
but the remedy is to be fashioned to fit the nature of the
case and as accurately as possible account for the true
measure of the profit or benefit obtained. Just as the
remedy is not penal, it should not be one which unjustly
enriches the applicant.”
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In this case, the wrongful conduct was necessary for the
additional business dealings to go ahead in the first place;
but generating profits also required Foresters to deploy
their capital, skill and expertise, property and resources,
and to undertake business risk2:
“It would carry to extremes, in these circumstances, the
remedy of account to give to Lifeplan the whole value
of the business of Foresters. That conclusion is not
one that is logically derived or determined. It involves
a degree of proportionality of response based on the
nature of the business, the character of the breaches
and their consequences, the knowledge and skill of
Messrs Woff and Corby and the due recognition of the
fact that there was no direct generation of profit from
the breaches, rather the business would not have been
established without them.”
This ‘proportionate’ approach (as opposed to an all-ornothing ‘but-for’ approach) ensured that Lifeplan was
not unjustly enriched while also allowing the court to
“support and fortify the underlying principles being
vindicated: fidelity, trust and honesty”, and acting as an
“encouragement against being swayed to participate for
personal gain in the dishonest breaches of others of their
duties of fidelity.”
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The calculation method

Significance

The court adopted a calculation of Foresters’ total profits,
but made a discount to reflect Foresters’ capital, expertise,
and business risk contributions. As a starting point, the
court used one of the experts’ calculations of the net
present value of Foresters’ profits, commencing at the
start of the business venture and ending after five years
(being the length of time of the projections in Mr Woff and
Mr Corby’s five year business plan). To reflect Foresters’
contributions, a six month ‘discount’ was included. As a
result, the net present value calculation covered Foresters’
profits for a period of four-and-a-half years.

This judgment demonstrates that an account of profits
calculation should be proportionate (rather than taking
an all-or-nothing ‘but-for’ approach). Weight should be
given not only to the wrong, but also to the other factors
contributing to the profits, such as the defendant’s
skill, resources, and exposure to business risks. Legal
practitioners should consider whether it is necessary
to provide experts assisting in the quantification of loss,
instructions to either consider these issues, or assumptions
in respect of these issues. For example, an expert
accountant could adjust the earnings of a business and
calculate the residual net present value of earnings up to a
certain cut-off point or after allowing a ‘discount’ for factors
like those to which the Court of Appeal referred.

The court noted that “the termination of the account at a
particular time gives recognition to the necessary reality of
the contribution of factors unrelated to any breach which
generated the profits and the entry into contracts and to
the need for a degree of proportionality in assessing the
causal link. The choice of the end point against which to
make the valuation is not driven by any logical analysis
beyond the recognition that it should support and fortify
the underlying principles being vindicated.”

Editor’s note: This decision was subsequently
overturned by the High Court on cross-appeal (see
Ancient Order of Foresters in Victoria Friendly Society
Limited v Lifeplan Australia Friendly Society Limited
[2018] HCA 43). The 4-1 decision in favour of Lifeplan
resulted in an order for Foresters to pay the full value of
the business connections wrongly appropriated.

Foresters was ordered to pay $6,558,495 before court
interest.

Notes
1

Citing Warman International Ltd v Dwyer [1995] 182 CLR 544
(emphasis removed from original).

2 The judgment noted that the onus was on Foresters to establish
these contributions. A distinction was also drawn between this
case and one involving an account of profits from a specific asset
(rather than a business being acquired and operated) – in that
case there may not be any of these types of contributions by a
defendant.
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Off the mark: distinguishing trademarks of signature wines
Samuel Smith & Son Pty Ltd v Pernod Ricard Winemakers Pty Ltd [2016] FCA 1515

Introduction

The questions that the court considered were:

This judgment considers the expert evidence presented in
a case brought by Samuel Smith & Son Pty Ltd (‘Samuel
Smith’) alleging trademark infringement in the production
and sale of wine by Pernod Ricard Winemakers Pty Ltd
(‘Pernod Ricard’).

1. Has Pernod Ricard used the words BAROSSA
SIGNATURE as a trademark?

The evidence presented by two experts was viewed as not
being of significant utility. This was because the experts
had not adhered to the Makita principles and had not
provided sufficient evidence to assist the court.

3. If the first and second questions are both answered
yes, has Pernod Ricard used the words BAROSSA
SIGNATURE in good faith to indicate the kind, quality,
intended purpose, geographical origin or some other
characteristic of the relevant products?

Background
Samuel Smith produces the ‘Yalumba’ range of wine from
the Barossa Valley and owns the Yalumba trademark
comprising the words ‘THE SIGNATURE’. This trademark
was registered in 2000.
Pernod Ricard produces wine under a range of names,
including ‘Jacob’s Creek’, which is also from the Barossa
Valley. From September 2015, a sub-brand of Jacob’s Creek
was used bearing the words ‘BAROSSA SIGNATURE’.
Samuel Smith alleged that Pernod Ricard’s use of those
words infringed upon the Yalumba trademark.

2. Has Pernod Ricard used the words BAROSSA
SIGNATURE as a sign that is deceptively similar to the
Yalumba trademark?

Expert issues
Two experts – Professor L and Mr R – were engaged, each
dealing with different aspects of the above questions.
Professor L
Professor L was engaged as an expert in relation to the
importance of sub-branding in the development and
marketing of wine products. He gave opinion evidence
regarding the likelihood of confusion by the general public
between the trademarks in question.
Justice Charlesworth found that “The opinion evidence of
an expert on such questions, whilst admissible, is of lesser
utility in the context of a market in which the general public
participates.” This relates to the Makita1 principles where
opinion evidence must be:

Jason Cheung
Associate Director
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•

within a field of ‘specialised knowledge’

•

based on ‘specific training, study or experience’.

“The opinion evidence of an
expert … is of lesser utility in the
context of a market in which the
general public participates.”
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In the context of this proceeding, Professor L’s expert
evidence was found to not be of a sufficiently specialised
area of expertise to be distinguished from the opinions and
actions of the general public. Under the Makita principles,
an expert providing opinion evidence (in this instance,
Professor L) was required to ensure their opinion was:
•

wholly or substantially based on the expert’s knowledge

•

based on facts that are identified and admissibly proved
by the expert, or in some other way

•

based on a proper foundation of facts

•

demonstrably based on the expert’s specialised
knowledge.

However, Professor L’s conclusion was also founded on
either a particular unproven assumption or another opinion.
Justice Charlesworth remarked that the professor’s
assumption that consumers would strongly associate the
word SIGNATURE with Barossa, Cabernet and Shiraz was
unproven. Alternatively, if it was an opinion rather than
an assumption, the judge was not satisfied there was an
adequate basis for it.
Additionally, Justice Charlesworth determined that
Professor L did not place sufficient weight on the
differences in the ideas and impressions between the
trademarks under comparison.
Mr R
Mr R was engaged as an expert to provide an opinion on
the familiarity of the Yalumba mark among consumers
within a segment of the wine consumer market. It is not
clear what expertise Mr R possessed as the judgment does
not provide a description of it. Ultimately, Mr R’s evidence
was not admitted as expert evidence as a finding regarding
consumers’ familiarity could not be ‘safely’ extrapolated
from his opinions.

Mr R’s evidence included analysis of Yalumba volumes of
production and sales, as well as other evidence. Justice
Charlesworth found that Mr R’s evidence was insufficient to
affect his judgment as to the idea or impression conveyed
by the Yalumba trademark and the likelihood of confusion.
The financial analysis was “insufficient, of itself or in
combination with other evidence, to prove the necessary
degree of familiarity among relevant consumers of the
Yalumba mark in the context of a crowded and complex
market.” Hence, Justice Charlesworth was not satisfied that
Mr R’s evidence met the required standard to establish the
Yalumba trademark as being pervasive in reputation.

Significance
This analysis of the expert evidence reinforces how
important it is for both experts and lawyers to understand
and adhere to the Makita principles. Presenting an expert
report where opinions are based on unverified facts,
unproven assumptions or opinions without adequate
foundation may lead to some or all opinions being
inadmissible. Similarly, expert evidence should not relate
to matters in which the general public participate, as this is
not viewed as ‘specialised knowledge’.
The issue of evidence not being sufficient highlights
the need for consideration of the effect of the evidence
sought and whether it properly addresses the questions
at hand. Does the analysis cover all the questions? Does
it thoroughly explore the issues? How do various opinions
relate to each other, and other expert or lay evidence?
Considering these questions will assist the experts, lawyers,
and ultimately the court, in obtaining and analysing
effective and cost-efficient evidence.

Notes
1

Makita (Australia) Pty Ltd v Sprowles [2001] NSWCA 305.
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No try: expert evidence is only as good as the
supporting assumptions
Beagle v Australian Capital Territory and Southern New South Wales
Rugby Union Limited [2016] ACTSC 271
Introduction
In this judgment, the expert had the appropriate level of
expertise, but her evidence was unclear about the source of
her facts and assumptions. Consequently, her evidence was
found to be unreliable.

Background
John Beagle, the plaintiff, brought a quantum meruit claim
seeking reasonable remuneration for assistance that
he allegedly gave to the Australian Capital Territory and
Southern New South Wales Rugby Union (‘the Brumbies’).
Mr Beagle alleged he assisted the Brumbies in securing
a sponsorship deal from the Aquis group of companies
(‘Aquis’) and that a person performing that role ought to
receive a commission of 10 to 35% of the value of the
sponsorship.
Counsel for the Brumbies submitted:
“It needs to be said that Mr Beagle is a bit of a one of
a kind in this sense, that he comes across as a person
who sees the world and his position in it in a particular
way and that’s to be respected, but it isn’t the way the
rest of the world sees things. That’s illustrated by the
fact that everybody who he came in contact with, on the
evidence, found that he ended up wasting their time and
that he was, in the words of one or two, a little bit odd.”

Justice Mossop found that although Mr Beagle was the first
person to directly make the connection between Aquis and
sponsorship of the Brumbies, that alone was not enough
to demonstrate the it was due to Mr Beagle’s services that
the relevant sponsorship was ultimately obtained. Justice
Mossop went on to say:
“In my view, if the position is that Mr Beagle objectively
made no causal contribution to the obtaining of the
sponsorship then the mere fact that a sponsorship
arose is not sufficient to give an entitlement to
remuneration.”

The expert evidence
Mr Beagle called expert evidence from Ms S, who described
herself as a corporate sponsorship consultant, in relation
to reasonable remuneration for securing sponsorship
deals. Justice Mossop accepted that there was a level of
specialist knowledge that Ms S had attained over her years
of experience.
Ms S prepared two reports. The first was based on
the publicly announced value of the sponsorship, with
the second being updated after receiving the actual
sponsorship agreement. Each report stated it was prepared
in compliance with the expert witness code of conduct as
per the Court Procedures Rules 2006 (ACT).
In her first report, Ms S calculated the level of reasonable
remuneration as $700,000. With the benefit of the actual
sponsorship agreement, this figure was reduced to
$587,000 in her second report. The ultimate submission
made to the court for Mr Beagle’s reasonable remuneration
was a figure of $250,000, calculated largely based on
accepting the rationale for reasonable remuneration
articulated in Ms S’s second report. That rationale was,
in part, arrived at with reference to a separate agreement
signed between the IMG agency and the Brumbies called a
‘Sponsorship Introduction Agreement’.
Justice Mossop took issue with elements of Ms S’s expert
evidence, ultimately dismissing it for two reasons.

Caitlin Meynell
Manager
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“The inadequate foundation for her opinion extended to her identification
of various factors in favour of higher levels of remuneration … None of
these considerations are consistent with the facts.”

Firstly, Justice Mossop concluded that there was a
significant difference between the position advocated for
by Mr Beagle and the commercial rates typically paid to
sponsorship brokers. Justice Mossop found that Mr Beagle
was not performing services as part of a business and,
ultimately, his position was not the same as the commercial
nature of an agency such as IMG. Therefore, expert
evidence of the amounts paid to commercial agencies was
not relevant to what someone in Mr Beagle’s position ought
to receive.

In addition to the above, Ms S was asked to adopt
assumptions in her instruction letter which were ultimately
not proven at trial. This was not a criticism of Ms S, but
something that reduced the reliability of her report.

Secondly, Justice Mossop found Ms S’s assumptions to be
contrary to the evidence put forward during the trial, yet the
source of her assumptions was unclear:

Expert evidence is often dependent on the facts and
assumptions upon which it is based. When those facts are
unclear, or unable to be proven, the expert evidence is of
limited utility.

“There was a significant degree of uncertainty as to
precisely where the ‘facts and assumptions’ identified
in her first report had come from. Several critical
matters were clearly not derived from the terms of her
letter of instructions.”
“The inadequate foundation for her opinion extended to
her identification of various factors in favour of higher
levels of remuneration … None of these considerations
are consistent with the facts.”
For example, Justice Mossop noted Ms S:
•

Appeared to have access to information similar to what
was contained within the affidavit of Mr Beagle, however
this affidavit was prepared subsequent to the date of her
report.

•

Described Mr Beagle as having provided “intelligence
[that] would have been critical” to the sponsorship.
This was contrary to Justice Mossop’s findings that
“Mr Beagle was perceived as being disorganised and
providing no information that [Aquis] had not already
been able to obtain by basic internet research. It
is not clear why [Ms S] assumed or found that the
‘intelligence’ would have been ‘critical’ to closing
the sale.”

•

Assumed Mr Beagle was a “trusted advisor … with
credibility and expertise.” This was not established at
trial in any way.

Consequently, Justice Mossop did not accept her evidence
as reliable for establishing what reasonable remuneration
would be for the services provided.

Significance

For that reason, legal practitioners should work with experts
to ensure their reports clearly set out the underlying facts
and assumptions, and determine whether they can be
supported during a trial.
Editor’s note: This judgment was appealed, as set out in
Beagle v Australian Capital Territory and Southern New
South Wales Rugby Union Limited [2017] ACTCA 29.
The appeal judgment provided additional detail in
relation to the expert evidence set out above but did
not change the outcome of the case.
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Preference for fairness:
a small win for directors of insolvent companies
In the matter of Swan Services Pty Limited (in liquidation) [2016] NSWSC 1724

Introduction

There were a number of issues considered throughout the
judgment, including:

This case review discusses a decision in the New South
Wales Supreme Court which looked at the appropriate
method to calculate loss and damage in an insolvency
context.

•

Whether Ms Swan was a de facto Director.

•

Whether claims for insolvent trading brought by the
liquidator against Ms Swan, on the basis she was
a de facto Director, were valid for the period from
1 November 2012 to 22 May 2013 (the ‘Relevant Period’).

•

What was the amount recoverable as to the loss and
damage of Swan Services as a result of the insolvent
trading?

Background
This matter involved the Swan Services Group which,
prior to going into liquidation, provided cleaning services
to major corporate groups, shopping centres and public
facilities. Swan Services was the fifth largest cleaning
contract business in Australia at the time. It would charge
wages and expenses paid on behalf of its subsidiaries to the
subsidiaries and they would charge management fees to
Swan Services.

Justice Black found Ms Swan to have been a de facto
Director throughout the Relevant Period. As such, the
relevant question, and the subject of this article was the third
issue, what the amount recoverable for loss or damage was.

Ms Swan, the plaintiff, was the former wife of Mr Swan,
Swan Services’ Managing Director and sole shareholder.
Ms Swan had significant involvement with the affairs of the
company. Mr Swan was joined as cross-defendant.
The liquidator brought a cross-claim against Ms Swan and
Mr Swan for insolvent trading.
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The issue
The appropriate method to quantify the loss or damage
arising from a claim is dependent upon the nature of the
claim being made. For example, the loss and damage
suffered in relation to a claim under breach of contract can
be different from the loss or damage suffered by the same
plaintiff in the same circumstances where the loss and
damage sought is made under a tort claim.
In this case, the loss or damage claimed by the liquidators
related to the insolvent trading of Swan Services.
Insolvent trading provisions aim to protect creditors.
As Murray et al1 states:
“The focus of the insolvent trading provisions is on
compensating the unsecured creditors who are the
ones who primarily suffer in a company’s liquidation.
Insolvent trading is a liability of directors that is
increasingly under focus, as liquidators, creditors and
the public seek to have some explanation, and possible
retribution, for the large financial losses to creditors
arising out of an insolvency.”

What constitutes loss and damage in an insolvency
context? s588M of the Corporations Act 2001 states that
loss or damage from insolvent trading is the:
“Recovery of compensation for loss resulting from
insolvent trading
1. This section applies where:
a. a person (in this section called the director ) has
contravened subsection 588G(2) or (3) in relation
to the incurring of a debt by a company; and
b. the person (in this section called the creditor)
to whom the debt is owed has suffered loss or
damage in relation to the debt because of the
company’s insolvency.”
In proving loss or damage for the purposes of s588M,
Justice Black considered whether account should be
taken of matters that may reduce the amount of loss or
damage. More specifically, whether the liquidator must, in
proving loss or damage, bring to account any anticipated or
estimated return to creditors.
The liquidator had recovered $2.5 million from the Australian
Tax Office (‘ATO’) as an unfair preference. A decision was
sought as to whether the $2.5 million should be taken
into account in calculating the amount of loss or damage
suffered by Swan Services’ creditors. Justice Black stated:

“Loss or damage must properly
be calculated after taking into
account a payment made to the
creditor that will reduce it.”

“The question for determination is … not whether the
liquidator has failed to establish loss or damage by
reason of a failure to establish likely recoveries to
creditors, but only whether any amount recoverable
against Ms Swan and Mr Swan should be reduced by
the recovery of $2.5 million as a preference from the
ATO.” [emphasis added]
The defence for Mr Swan and Ms Swan argued that the
$2.5 million payment from the ATO should reduce the
amount of loss or damage.
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Findings

Significance

Justice Black found the appropriate way to deal with the
$2.5 million recovered from the ATO was to reduce the
amount of loss or damage for insolvent trading under
s588M(1)(b). Justice Black rejected the argument that
amounts recoverable under s588M(1)(b) should comprise
the quantum of unpaid debts of creditors. He stated:

This decision is significant as it provides further guidance
on the once opaque area of the appropriate methodology
to adopt when calculating the loss and damage resulting
from insolvent trading. It demonstrates that a thorough
assessment should be made – one which takes account of
recoveries that will allow for a distribution to creditors – in
establishing the likely loss and damage to creditors for
insolvent trading. It also highlights that, in making an award
for the amount of loss and damage suffered, the defendant
should not be forced to pay an amount which may ultimately
result in recovery of more than the loss and damage actually
sustained by creditors. As Justice Black stated:

“It seems to me that, as a matter of principle, payments
made during the relevant period (to the extent they
have not previously been recovered as preferences)
reduce the quantum of the ‘loss or damage’ that can
be claimed by the liquidator, so far as it reflects debts
owed to the ATO. It seems to me that the concept of
‘loss or damage’ contained in s 588M(1)(b) directs
attention to the loss the creditor has suffered in relation
to the debt, and that loss or damage must properly be
calculated after taking into account a payment made
to the creditor that will reduce it, just as a dividend
payable in the winding up to creditors would be treated
as a reduction in that loss or damage for the reasons
noted below.”
“The concept of ‘loss and damage’ adopted in the
section seems to require that account be taken of
matters that will reduce the amount of that loss or
damage, including recoveries by the liquidator that
will allow a distribution to creditors, and that result
is consistent with fairness so far as it does not result
in the defendant, in a claim under s 588M of the
Corporations Act, being required to compensate for
loss and damage which will not be suffered once other
recoveries are made.” [emphasis added]
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“In some circumstances, that approach would have the
odd result that the liquidator could recover more, by
way of voidable preference actions and claims against
directors under s 588M of the Corporations Act, than
the total unpaid claims of creditors.”

Notes
1

Keay’s Insolvency, Personal and Corporate Law and Practice,
Murray, Harris 7th Edition.
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Whose shout is it anyway?
Privilege for subpoenaed experts
Tavcol Pty Ltd v Valbeet Pty Ltd [2016] NSWSC 1002

Introduction

Source of privilege

This judgment focusses on the distinction between two
different sources of claims of privilege and the application
of that distinction.

Justice McDougall identified two sources of claims of
privilege: one based on s119 of the Evidence Act 1995
(NSW) and the other based in common law. The distinction
between the two became pivotal in this case.

Background
The defendant, Valbeet Pty Ltd, was the proprietor of
premises at Parramatta, including the Collector Tavern.
The plaintiff, Tavcol Pty Ltd, was the lessee of the tavern.
Tavcol argued that Valbeet failed to maintain the premises
in a proper working order, including keeping the premises
in a sound and watertight condition and performing the
required mechanical installations and services. Tavcol
sought rectification of the alleged defects and damages.
Expert reports were commissioned in relation to these
issues.
Tavcol and Valbeet each sought access to documents
produced on subpoena by third parties and opposed the
applications of the other due to privilege. The third parties
did not object to the production and inspection of the
documents which were subject to the subpoena.

In New Cap Reinsurance Corporation Ltd (In Liq) v
Renaissance Reinsurance Ltd [2007] NSWSC 258, Justice
White stated that:
“Section 119 of the Evidence Act expressly applies both
to confidential communications between the client
and a third party, or between a lawyer acting for the
client and a third party, for the dominant purpose of the
client being provided with professional legal services
relating to legal proceedings, and to the contents of a
confidential document prepared with that dominant
purpose, whether the document is delivered or not.”
“Common law legal professional privilege does not
attach to an expert’s own documents, prepared by
him for the purpose of expressing an expert opinion
in litigation but which were not communicated to the
client or the lawyer of the client, and do not reveal
communications between the expert and the client, or
between the expert and the lawyer for the client.”
Justice McDougall found that claims of privilege under
s119 applied only when objection was made by the
person producing the document. As a result, in this case,
the question of privilege was to be resolved according
to common law principles where the essence of legal
professional privilege is:
“The communication (whether written or oral) should
have been made for one of the requisite purposes –
obtaining legal advice; or obtaining advice or evidence
in connection with litigation, either reasonably
anticipated or in fact commenced – and that the
purpose should be ‘dominant’.”

Karmelia Rosa
Executive Analyst
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Justice McDougall went on to find that under common
law principles, mere assertion is not sufficient. A claim of
privilege must be proved by admissible direct evidence
of the dominant or requisite purpose of the specific
communication, not hearsay relating to its purpose.
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Documents in dispute
Below are some of the documents that Tavcol sought but
Valbeet opposed access to:
•

A draft report of Mr H (first expert witness of Valbeet).

•

Working notes and four iterations of Mr B’s draft expert
report (second expert witness of Valbeet).

•

A letter from Mr J (third expert witness of Valbeet) to
Valbeet’s lawyers.

Draft report of Mr H
Valbeet’s lawyers had instructed Mr H of SGA (the expert
witness) to inspect the property and to provide a report in
relation to the alleged defects. The draft reports of Mr H
were never finalised and therefore were not served as
evidence to be relied upon. Tavcol’s legal counsel was made
aware of the existence of these draft reports by an informant.
The legal counsel of Valbeet argued that the report would
be covered by legal professional privilege as “it could
be inferred, from the circumstances in which SGA was
retained, the time at which he was retained and the
purpose of the retainer (to prepare a report), that the report
was required for use in connection with the then current
litigation.”

Justice McDougall concluded from this behaviour that the
report was “unlikely to have assisted the party” when “it
was no doubt in Valbeet’s interest to have its own expert
reports as to the alleged defects, so that it could take
appropriate steps to protect its investment.” He decided
to refrain from drawing inferences as to the dominant
purpose of Mr H’s report, stating that reports are often
commissioned for purposes that are not privileged. As a
result, the claim of privilege was denied.
Further, he added that there would be no privilege for the
draft report. In that respect, he quoted Justice Lindgren in
ASIC v Southcorp:
“Documents generated unilaterally by expert witnesses,
such as working notes, field notes, and the witness’s
own drafts of his or her report, do not attract privilege
because they are not in the nature of, and would not
expose, communications”
Justice McDougall believed that the draft report would fall
into that category.

Yet Valbeet did not provide direct evidence which went to
the purpose for retaining Mr H or to explain the reason for
failing to do so. Justice McDougall stated:
“The solicitor on the record for Valbeet who had given
instructions to SGA, gave no evidence … of facts that
would support the claim of legal professional privilege.
Nor did any other lawyers named as having been
involved in the retainer of SGA. [Mr H] gave no evidence
whatsoever; nor did anyone else from SGA.”

“Legal professional privilege is
concerned with communications,
either oral, written or recorded,
and not with documents per se.”
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Working notes and four iterations of Mr B’s
draft expert report
Similar to Mr H’s draft report, Mr B’s expert report was
never finalised and was not served. The evidence of Mr B
being instructed to provide an expert report was provided
only from the information and belief of a solicitor (via
affidavit), who was not personally engaged in the process of
instructing that company.
Although two draft reports authored by Mr B and Valbeet’s
lawyers included tracked changes (which were found to
represent communications made between the lawyers and
Mr B), Justice McDougall did not consider this evidence to
reflect the dominant purpose of these reports.
Mr B stated that his working notes were prepared by
him in relation to the meetings with Valbeet’s lawyers for
the purpose of discussing his draft report. Two factors
weakened this argument: Firstly, the expert report had
not been served and, secondly, both Mr B and the lawyers
involved in the meetings failed to provide any direct
evidence as to when the meetings took place and what the
dominant purpose of those meetings were.
As a result of the lack of direct evidence, Justice McDougall
refused to draw inferences as to the purpose of the draft
report and the related working notes. The claim of privilege
was rejected.
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A letter from Mr J to defendant’s lawyers
Even though a report of Mr J had been prepared, finalised
and served, the claim of privilege in relation to a letter from
him to Valbeet’s lawyers was denied due to the lack of
direct evidence as to its purpose.
Again, Justice McDougall rejected the idea of drawing
inferences “when the party asking me to do so could have
led direct evidence, but did not do so.”
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Significance
This judgment suggests that, where an objection is made by
an expert required to produce a document on subpoena in
the Supreme Court of New South Wales, a claim for privilege
is decided under the Evidence Act 1995 (NSW). However,
where a party other than the subpoenaed expert objects,
the claim is decided based on common law principles.
Significantly, documents that are privileged under the
Evidence Act may not be privileged at common law. In
this case, where common law applied, there needed to be
direct evidence of the documents’ purpose (not relying
on inferences) and without it, the claims of privilege
were denied. Even when common law applies, whether a
document represents a ‘communication’ is also an issue
that must be addressed.
In any event, it is good practice for legal practitioners and
experts alike to identify the purpose of engaging an expert,
as well as the purpose of their communications, working
papers and draft reports. This can be done by including a
statement on each document as to its dominant purpose.
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Experts need not explain common sense
Kabic v Workers Compensation Nominal Insurer (No 2) [2016] NSWSC 1711

Introduction

Concessions of the plaintiff

This judgment relates to the question of the admissibility of
an expert witness’ report. It considers whether the opinions
expressed by the expert in the proceedings complied
with the Evidence Act 1995 (NSW) (‘Evidence Act’) or
alternatively, the Uniform Civil Procedure Rules 2005
(‘UCPR’) and, specifically, whether it was based on the
expert’s training, study and experience.

Mr Kabic made two concessions about the admissibility of
Mr B’s report:

Background
Mr Kabic, the plaintiff, was a formworker at a building in
Redfern in inner Sydney. He was working on an elevated
platform manipulating falsework, pieces of timber that
have been put in place to permit concrete to be poured
constituting the floor above. He slipped and fell, suffering
serious injuries.
Mr Kabic commenced proceedings against his employer’s
insurer, the head contractor who was in charge of the
building site and the subcontractor that supplied the head
contractor with formworkers for that site. Each of the
defendants denied any liability for the injuries suffered by
Mr Kabic.
Mr B was engaged by Mr Kabic to produce an expert
report. Mr B’s report was said to be based on his training,
study and experience as an engineer, opining on building
sites generally, common practice on them and practices
on building sites that are safe and unsafe. His report was
challenged during these proceedings.

Nelvin Tam
Manager
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1. Many of the statements made to Mr B and recounted in
his report were hearsay and therefore limited by s136 of
the Evidence Act1.
2. Two portions of Mr B’s report, where he opined on
whether the impact of a human body onto different
surfaces would cause greater or lesser injuries, were
inadmissible on the basis that Mr B was not either
medically qualified or that he had insufficient experience
to express such opinions.
Other than the above concessions, Mr Kabic submitted that
the report was relevant and no further exclusions applied.
The defendants made the following submissions as to why
the report should not be admitted into evidence.
Submission 1: Mr B did not adequately set out reasoning
for opinions in his report
The defendants submitted that Mr B did not adequately
set out the reasoning upon which his opinions were based,
and hence did not comply with s79 of the Evidence Act, or
alternatively rule 31.27(1)(c) of the UCPR.
Justice Button examined Mr B’s curriculum vitae
attached to his report. He found that Mr B had sufficient
longstanding practical experience to opine on common
practices on building sites, with these matters not
requiring further elucidation by reasoning. Rather, they
were observations Mr B had made based on many years
of exposure to such worksites.
His Honour also stated that an expert witness is not
prohibited from founding or partly founding his or her
opinion on the well-known rules of physics such as gravity,
momentum, inertia and the like. Justice Button referred to
an example in Mr B’s report where he did not explicitly state
that “smooth surfaces when dry do not generate great
friction, and that when wet they are slippery”, as it bordered
on common sense.
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Submission 2: Extracts of legislation were unexplained in
Mr B’s report
The defendants submitted that extracts from the
Occupational Health and Safety Act 2000 (NSW) and the
Occupational Health and Safety Regulation 2001 (NSW)
appeared in the report without them being linked to any
opinions expressed by Mr B.
Justice Button found the inclusion of extracts from statute
in an expert’s report was of “no great moment” as senior
counsel for Mr Kabic would be entitled to place those
statutory instruments before him as a matter of law.
Submission 3: By analogy of another case which Mr B’s
report was found to be wrongly admitted

Significance
This case highlights several matters which legal practitioners
need to consider when dealing with an expert witness:
•

An expert should only express opinions that are based on
their training, study or experience. Venturing outside that
area of expertise could render portions of the expert’s
report inadmissible (as seen by the concessions made
by Mr Kabic).

•

Experts do not need to explicitly explain opinions which
are based on common sense (such as well-known rules
of physics).

•

Great caution must be exercised when attempting to use
the findings on evidence given by an expert in a previous
case as justification for why that expert’s evidence in a
current case should be rejected, as every case turns on
its own facts.

In another case, evidence that Mr B had prepared was
found on appeal to be wrongly admitted in the trial. The
defendants submitted that the reasoning in that case could
be applied by analogy to the determination of this matter.

Editor’s note: The judgment considered an interlocutory
application relating to the admissibility of Mr B’s evidence.
At trial (Kabic v Workers Compensation Nominal Insurer
(No 3) [2017] NSWSC 1281), Justice Button found that:

Justice Button analysed the case and found that it was a
very different case to the current matter. That judgment
made clear that the “assumptions upon which [Mr B]
has expressed in his expert opinions in that matter were
different to the evidence in the trial and the findings of the
primary judge.” For that reason alone, the opinions were
given no weight in that case. He rejected the defendants’
submissions.

“I do not accept the written submissions of counsel
for Deicorp and Calcono that there is somehow
a dearth of expert evidence with regard to the
question of causation. I respectfully repeat that I do
not consider that expert evidence is required for the
proposition that an adult human being standing on
an item that is smooth and wet can fall, and that,
as a matter of common sense, one can say that
the slipperiness of that item caused that fall.”

Justice Button noted that, in any event, reasoning by
analogy must be proceeded with great caution as each
case turns on its own facts.

“An expert witness is not
prohibited from founding or
partly founding his or her opinion
on the well-known rules of
physics such as gravity,
momentum, inertia and the like.”

Notes
1

The Evidence Act 1995 (NSW) s136 states that the court may limit
the use to be made of evidence if there is a danger that a particular
use of the evidence might be unfairly prejudicial to a party or be
misleading or confusing.
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At what cost:
the prudence of forensic technology evidence
SAI Global Property Division Pty Ltd v Johnstone [2016] FCA 1333

Introduction
This case demonstrates that obtaining expert forensic
technology evidence can be prudent, even where the
matters to which that evidence is directed have in a large
part already been admitted by the other side. Despite a
finding that the other costs incurred by the successful
applicant in this case were not “proportionate to the
importance and complexity of the matters in dispute”,
Justice Moshinsky found that all costs associated with
obtaining the additional expert forensic technology
evidence were reasonable.

Background
In August 2015, Mr Johnstone commenced employment
with SAI Global Property Division Pty Ltd (‘SAI’), a leading
Australian provider of integrated search, settlement
and conveyancing software and services. Within two
months, he tendered his resignation, with his notice period
continuing until 12 November. However, on 2 November,
he commenced work with a direct competitor of SAI (‘New
Employer’). This was 10 days before his term ended with
SAI and four days after his resignation.
SAI acted quickly. Due to concerns of SAI’s management
team regarding Mr Johnstone’s conduct, within the first
week after his resignation SAI engaged independent
forensic technology experts to examine the laptop used
by Mr Johnstone during his employment. This analysis
indicated that a USB device had been inserted into the
laptop three days before his resignation. Furthermore, a file
including the words ‘Daily Revenue Report’ in its name had
apparently been copied to that device.

Theodore Kipriotis
Executive Analyst
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SAI filed proceedings on 7 December 2015, obtaining
ex parte orders which required that Mr Johnstone deliver
up any external storage devices he had used which were
related to his employment, any desktop or laptop computers
that those external storage devices may have been
connected to, and all electronic or hard copy documents
which Mr Johnstone may have possessed, had custody of,
or controlled, containing information confidential to SAI.
Providing these devices and documents was intended to
allow SAI’s independent computer expert to perform further
analysis relating to the allegations made by SAI.
A hearing was held on 11 December 2015. Mr Johnstone
produced a USB device and a computer in compliance
with the orders. He also produced an affidavit, in which he
admitted breaching his obligations under the Corporations
Act 2001 (Cth); breaching fiduciary duties owed to SAI; and
breaching his employment contract.
At the same hearing, SAI sought and received injunctions
restraining Mr Johnstone from further infringing conduct,
along with leave for SAI’s independent computer experts to
have access to Mr Johnstone’s USB and computer for the
purpose of allowing SAI’s independent computer expert to
undertake further testing.
A further hearing occurred on 18 December 2015, at which
the New Employer was ordered to provide SAI’s computer
expert access to a computer which Mr Johnstone had used
in his new position.
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In March 2016, SAI filed a statement of claim, in which it
sought a variety of injunctive, declaratory and compensatory
relief. In his defence, filed in early April 2017, Mr Johnstone
again admitted the primary allegations made against him.
The hearing occurred on 29 June 2016. While SAI filed
affidavits from six witnesses (including its computer expert),
none were required for cross-examination. Subsequent to
the hearing, SAI filed an affidavit of its solicitor dealing with
costs, as requested by Justice Moshinsky.
Perhaps, unsurprisingly, given Mr Johnstone’s admissions,
SAI was largely successful, being awarded both declaratory
and injunctive relief, along with damages for breach of
contract totalling $4,320 (being two weeks of Mr Johnstone’s
salary). SAI also claimed nominal damages of $1 for breach
of copyright, along with $5,000 in ‘additional damages’
pursuant to s115(4) of the Copyright Act 1968 (Cth). Justice
Moshinsky made both awards in the amounts sought.

“It was reasonable to engage
[the forensic technology expert]
to carry out his second analysis.
Given Mr Johnstone’s conduct, it
was prudent for SAI to have an
independent computer expert
examine the USB device and
computers delivered up.”
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Costs
SAI sought an order for payment of its costs on the basis that
costs should follow the event. SAI had incurred costs totalling
more than $275,000, which comprised approximately
$83,000 relating to the period prior to 11 December 2015
(the date of the hearing where Mr Johnstone admitted the
material facts), and a further $193,000 after 12 December
2015 (including $34,000 relating the second analysis by the
forensic technology expert).
Mr Johnstone submitted that SAI’s costs were
disproportionate to the importance and complexity of the
matters in dispute, as, notwithstanding his admissions, SAI
had chosen to carry out the additional forensic analysis,
lodge a formal statement of claim, and proceed to trial. He
said that SAI’s forensic computer analysis supported his
argument that there was no ongoing risk to SAI’s confidential
information and no damage had been suffered by SAI as a
result of his wrongdoing. He accepted that SAI was entitled
to its costs for the period up to 11 December 2015, but
submitted that there should be no order as to costs with
respect to the balance of the proceeding.
Justice Moshinsky found that SAI’s costs were out of
proportion to the importance and complexity of the matters
that were in dispute in the proceeding. He said that:
“It was reasonable to engage [the forensic technology
expert] to carry out his second analysis. Given
Mr Johnstone’s conduct, it was prudent for SAI to have
an independent computer expert examine the USB
device and computers delivered up. However, the other
costs incurred in the period since 12 December 2015
seem to be out of all proportion to the work involved
in that period. The statement of claim was a concise
document of eight pages. There was no discovery.
There were no interlocutory fights. The affidavits filed
since 12 December 2015 were very brief (most were
only 2 or 3 pages). Further, in circumstances where SAI
had already secured the most important relief it sought,
the remaining issues were of limited importance.”
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“In these circumstances, I conclude that SAI did not
comply with the obligation in s 37N(1) to conduct the
proceeding in a way that was consistent with the
overarching purpose, in particular the objective of ‘the
resolution of disputes at a cost that is proportionate
to the importance and complexity of the matters in
dispute’ … I think this requires some adjustment to the
costs order that would otherwise be made.”
Justice Moshinsky awarded SAI its costs on a party-party
basis for the period up to 11 December 2015. In dealing with
the costs of the computer expert, the court said:
“In relation to the work associated with [Mr M’s] second
report, I do not think reason has been shown to depart
from the ordinary approach to these costs.”
However, in relation to the remaining costs (which related
to the period after 11 December), Justice Moshinsky
concluded that:
“Based on my impression of the importance and
complexity of the matters in issue, and the extent and
nature of the work carried out, I think it appropriate to
reduce SAI’s costs by half. Accordingly, I will make an
order that Mr Johnstone pay half of SAI’s party-party
costs from 12 December 2015 (other than the costs
associated with the second affidavit of [Mr M]).”
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Significance
This case demonstrates the effectiveness of computer
forensic expertise to assist in litigation proceedings.
Performing an initial analysis of Mr Johnstone’s companyowned devices led to the discovery of intellectual
property theft through the copying of confidential files
to external media (in this case a USB drive). Uncovering
this fact played an extensive role in providing SAI with
enough information to commence proceedings against
Mr Johnstone.
A second computer forensic analysis of Mr Johnstone’s USB
device and computer, and the New Employer’s computer,
provided further evidence which clarified how Mr Johnstone
had used the information he had obtained. This was relevant
in the court’s decision on additional damages.

Editor’s note: In our experience, the effectiveness of
detecting intellectual property theft through computer
forensic analysis is dependent on how an employee’s
work-related electronic devices are handled after their
employment ceases. We suggest that an employee’s
devices should be kept powered off and securely
stored after their last day of employment. This will
ensure that changes to the computer file system are
mitigated, and may also improve the recoverability of
deleted data. In situations where companies would like
to re-use computer devices for future employees, a
computer forensic expert can be engaged to make a
forensic copy of the device before it is re-issued, and
that copy can be analysed at a later date.
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Wrong direction: Uber versus taxis and taxes
Uber BV v Commissioner of Taxation [2017] FCA 110

Introduction
This judgment highlights the importance of ensuring that
evidence requested from an expert is not based on a premise
that may be inadmissible from the outset. Posing the wrong
question to your expert, such as one which relates to an
area of common knowledge or one that is not related to
an expert’s specialised knowledge, risks receiving a costly
answer, and one that the court will ultimately never hear.

Background
Central to these proceedings was the question of whether
Uber drivers are required to be registered for GST purposes.
Under the A New Tax System (Goods and Services Tax) Act
1999 (‘the GST Act’), enterprises with an annual turnover
of less than $75,000 do not need to register for GST. There
is, however, a special exemption for taxi and limousine
operators, who must be registered for GST regardless of
turnover1.

To address the question of whether an Uber driver is a ‘taxi’
or ‘limousine’ operator, Uber submitted expert evidence
that it asserted was relevant to determining the meaning
of those words. Uber’s expert, Dr A, a specialist “on the
regulation and economics of the taxi industry”, submitted
three reports on the subject:
•

the first focussed on the definition of ‘taxi’

•

the second focussed on the definition of ‘limousine’

•

the third comprised copies of documents referenced in
the first two expert reports.

However, Uber took a wrong turn even before appointing
their expert.

Case law on expert evidence regarding the
meaning of words
Justice Griffiths summarised the case law2 as having
established the following principles regarding expert
evidence on the definition of words:
1. Courts will not accept expert evidence for the purpose
of interpreting the ‘ordinary’ meaning of a word used in
a statute (though it may admit evidence that assists in
understanding the context of the use of a word).
2. But, courts may admit evidence in relation to the
meaning of a word used in statute, where that word is
used in a ‘trade’ or ‘technical sense’. There are several
general principles under which expert evidence in
relation to the ‘trade’ or ‘specialised’ meaning of a word
may or may not be admissible.

Anh Nguyen4
Director
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The admissibility of Uber’s expert evidence

Significance

Dr A was found to be “well qualified to give advice on
economic and public policy matters” and Justice Griffiths
detailed a number of specific areas in which Dr A had
apparent “expertise in the taxi industry.”

This judgment is a reminder to legal practitioners that
expert evidence will not be admitted if it pertains to the
ordinary meaning of words. This is consistent with the
Makita3 principles, in that expert evidence is not admissible
if it does not relate to specialised knowledge based on an
expert’s study, training and experience. Also, the Federal
Court rules regarding expert evidence require disclosure of
the qualifications of the expert to provide such opinions.

Uber contended that the first expert report was admissible as
providing “factual context or background of the legislation”,
relying on Justice Hill’s fifth principle in Pepsi. It was also
submitted that the report was relevant in assisting to
determine the meaning of ‘taxi’ in the industry, which was
“a true trade usage.” It was contended that the regulatory
meaning of taxi “necessarily bears on the trade meaning”
and that Dr A’s evidence was not related to the “ordinary
meaning” of the term taxi.
Justice Griffiths found that Uber’s expert evidence did
not define the words ‘taxi’ and ‘limousine’ in terms of
their ‘ordinary’, ‘trade’ or ‘specialised’ meaning. Instead, it
focussed on the words’ meanings “in public and regulatory
discourse.”
This still left some ambiguity as to whether Uber’s position
was that these words had an ordinary meaning or a
specialised or trade meaning, and consequently, whether
the expert evidence was admissible at all.
Justice Griffiths admitted the majority of the first expert
report, albeit with ‘strong doubts’ in doing so, resulting
from “the fact that the applicant’s case concerning the
meaning of ‘taxi’ was put somewhat elusively.” However, he
considered the word ‘taxi’ to have its ordinary meaning in
the context of the GST Act, “which differs from what [Dr A]
describes as its meaning as a regulatory concept.” Justice
Griffiths therefore concluded that “the material in the first
expert report has little if any significance” in construing the
word ‘taxi’.
In relation to the second expert report and the definition
of ‘limousine’, Uber confirmed in oral submissions that
its case was that the word should be given its ordinary
meaning. The second expert report was therefore ruled by
Justice Griffiths as inadmissible in its entirety.

Additionally, it is worth ensuring that the questions being
posed to an expert relate to the actual issues in contention.
It is a waste of time and money if expert evidence (or any
other evidence) is prepared that is inadmissible.4

Notes
1

A New Tax System (Goods and Services Tax) Act 1999, Division 144-1.

2 Referring to Pepsi Seven-Up Bottlers Perth Pty Limited v
Commissioner of Taxation [1995] FCA 1655.
3 Makita (Australia) Pty Ltd v Sprowles [2001] NSWCA 305.
4 This case review was originally authored by Katharine Toney.

“It is well settled that expert
evidence is not admissible as
to the ordinary meaning of
[a] word or phrase.”

For the same reason, those parts of the third expert
report that related to the second report were also ruled
as inadmissible.
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Timing issues for admissibility of new expert evidence:
‘better the devil you know’?
Atkinson v Habermann [2015] QSC 262 and Atkinson v Habermann (No 2) [2016] QSC 294
Allianz Australia Insurance Limited v Mashaghati [2017] QCA 127
Introduction

Atkinson v Habermann

The judgments from these two cases highlight the
circumstances in which a court may allow a new expert
to be appointed or admit new expert reports into evidence
part-way through a proceeding.

Background

In Atkinson v Habermann, a sole expert was appointed by
the court. After the court-appointed expert delivered his
report, one party applied to have a second expert appointed,
arguing that the first expert had not answered the question
put to him. It transpired that that question, which had been
framed by the court, was not the relevant question.
Allianz Australia Insurance Limited v Mashaghati involved
fresh expert reports being introduced midway through trial
and consideration of the admissibility of those reports. The
new reports were admitted into evidence at first instance.
This was overturned on appeal.

“The court concluded it was
‘premature’ to consider
appointing another expert.”
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Gregory Atkinson and Edward Haberman entered into an
agreement in April 2011, the substance of which was that
Mr Atkinson would be permitted to enter Mr Haberman’s
property and remove from it any millable timber (of certain
defined species) over a four year period. Within weeks
of the start of the agreement, Mr Atkinson was denied
entry onto Mr Haberman’s property. Mr Atkinson sued,
alleging breach of contract and seeking orders for specific
performance and/or damages.
Mr Atkinson claimed damages (being the profits he said he
would have earned on the contract) in excess of $1 million.
In doing so, he conceded that this was only an estimate, as
he had not had the opportunity to go onto Mr Haberman’s
land since his exclusion and the parties not had not been
able to agree on whether an independent expert ought to be
appointed to assess the value of the millable timber.
In September 2015, Mr Atkinson applied for the
appointment of a single expert pursuant to rule 429I of the
Uniform Civil Procedure Rules 1999 (Qld) (‘UCPR’). The
application sought an order that the expert prepare a report
“on the issue of millable timber.”

Kayleene McGrath

Kriti Mehta

Consultant

Executive Analyst
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The relevant provision of the UCPR are as follows:
“Rule 429I provides:
1. A party applying to the court for appointment of an
expert under rule 429G(2) must serve a copy of the
application and the supporting material on each
other party to the proceeding.
2. The supporting material must—
(a) state the issue in the proceeding that expert
evidence may help resolve; and
(b) name at least 3 experts who—
(i) are qualified to give expert evidence on the
issue; and
(ii) have been made aware of the content of this
part and consent to being appointed; and
(c) state any connection known to the applicant
between an expert named and a party to the
proceeding.
3. When hearing the application, the court may receive
other material and make other enquiries to help
decide which expert to appoint.
4. The court may appoint an expert other than an
expert named in the supporting material.
5. The court may appoint an expert only if the expert
has been made aware of the content of this part and
consents to the appointment.
Rule 429G(2) provides:
If parties to a proceeding are not able to agree on the
appointment of an expert, subject to rules 429I and
429K, any party who considers that expert evidence
may help in resolving a substantial issue in the
proceeding may apply to the court for the appointment
of an expert to prepare a report on the issue.
Rule 429K(1) provides:
1. In deciding whether to appoint an expert under rule
429G(2) or (3) in relation to an issue in a proceeding,
the court may consider—

(c) the likelihood of the appointment expediting or
delaying the trial of the proceeding; and
(d) the interests of justice; and
(e) any other relevant consideration.”
Mr Atkinson put forward the names of two people who
claimed expertise in the assessment of the market value of
standing millable timber. His solicitor explained that it was
difficult to locate even those two experts and had not found
a third despite reasonable efforts.
Mr Haberman opposed the appointment of an expert. His
ground for objection included that there was no need for a
single expert as the claim was for specific performance and
that requiring Mr Haberman to pay for a single expert which
went to prove the plaintiff’s case would be unfair.
On the first issue, Justice McMeekin noted that Mr Atkinson’s
claims for specific performance and damages were
alternative claims. Hence, the issue of the quantum of
damages was a live issue.
On the question of payment for the expert, the court noted
that:
“The cost of obtaining an expert opinion is high – at least
$20,000. I can well understand that the defendant does
not want to be saddled with such a cost. However, who
pays for the expert is not relevant, so far as I can see, to
the fairness or otherwise of the trial.”
“As well the argument ignores the point that the
expectation is that the appointment of the one expert
will in fact reduce the costs … The hope is that the
parties will share the cost of the one expert – here
$11,000 each – and not incur the cost of two with the
potential for the losing side to be saddled with that
double cost.”
“Finally, it is quite apparent from the rules … and the
relevant practice direction … that the usual order will be
the appointment of a single expert unless good reason
is shown.”

(a) the complexity of the issue; and
(b) the impact of the appointment on the costs of the
proceeding; and
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Justice McMeekin also said:
“The plaintiff proposes that the cost be shared. That, I
think, would be the usual order. The price the plaintiff
pays for the advantage of halving the cost is that the
plaintiff, like the defendant, will not be permitted, as of
right, to call any other expert on the issues.”
“The argument that the expert only goes to assist the
plaintiff is not quite accurate. In truth the report should
assist both sides. The argument ignores the point that it
is in the defendant’s interests to limit the damages to a
reasonable sum and a fair, unbiased and expert opinion
should do that. In any case it is very common for only
one side to seek damages and so the argument would
be the same in nearly every case. There is no indication
in the rules that so universal an argument is relevant to
the exercise of the discretion.”
The final basis for objection was that Mr Atkinson had not
been sufficiently specific as to the nature of the expert
evidence to be provided by any court-appointed expert. On
this ground, Justice McMeekin agreed with Mr Haberman,
but concluded that “the framing of an appropriate issue
would not be difficult.”
While it provided the parties with an opportunity to make
further submissions on the issue, Justice McMeekin
ultimately appointed Mr R as a court-appointed expert.
Justice McMeekin also made orders as to the issues Mr R
was to address. Given what was to happen later in the case,
it is relevant to set out these issues as framed by Justice
McMeekin. They were:
•

The quantity of millable timber of each of the species
described in paragraph 1(b) of the Statement of Claim
standing on the defendant’s land as at the date of his
inspection.

•

The quantity of millable timber of each the species
described in paragraph 1(b) of the Statement of Claim
estimated to have been standing on the defendant’s land
as at 3 April 2011.

•

82

The market value of each species of the timber
identified pursuant to paragraphs (a) and (b) and, if that
value has varied from time to time or over time, the
range of values that have applied.

The expert evidence
Mr R carried out his assessment, concluding that the value
of the ‘millable timber’ on Mr Haberman’s property at the
relevant time was $774,529.
Mr Haberman appointed his own expert, Mr H, who
provided a preliminary opinion. Based on the instructions
that he has received from Mr Haberman, Mr H arrived at
a value for the ‘millable timber’ of nil. He explained the
difference between his and Mr R’s opinion by stating that
Mr R had not restricted himself to the task that he was
asked to perform – namely to assess the various matters in
relation to ‘millable timer’ of the species identified. Rather,
of the total value of the timber that Mr R had assessed,
Mr H said that $741,969 (i.e. 95%) related to timber that
was not ‘millable timber’ – the timber was not a milled
product but fencing material.
Mr H also argued that several of Mr R’s critical assumptions
were unreliable. He said that the areas sampled by Mr R
were unrepresentative, that no allowance had been made
for inaccessible areas, or areas with demonstrably limited
resources, that the report did not refer to the product proposed
to be produced or what the market for that product was, nor to
the method of calculating log volumes, that the grading system
adopted did not meet accepted standards, that the recovery
rates assumed were unlikely to be realistically achieved,
that the extraction costs assumed were unrealistically low,
and that the assumed market prices were generous.
Armed with this preliminary opinion, Mr Haberman applied
for an order pursuant to rule 429N(3) of the UCPR that Mr H
be appointed an expert to prepare a report in relation to five
identified issues, each of the issues relating in one way or
another to the ‘millable timber’ on Mr Haberman’s land.
“Rule 429N provides:
•

This rule applies if the court appoints an expert in
relation to an issue in a proceeding.

•

Unless the court otherwise orders, the expert is to be
the only expert to give evidence in the proceeding on
the issue.
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•

However, the court may, on its own initiative or on
application by a party, appoint another expert (the
other expert) to prepare a report in relation to the
issue if—
(a) after receiving a report from the expert
originally appointed (the first expert), the court is
satisfied—
i.

there is expert opinion, different from the first
expert’s opinion, that is or may be material to
deciding the issue; or

ii. the other expert knows of matters, not
known by the first expert, that are or may be
material to deciding the issue; or
(b) there are other special circumstances.”
Mr Atkinson conceded that Mr Haberman had met the
threshold issue as set out in paragraph 3(a), that being that
Mr H had a different opinion to Mr R. However, Mr Atkinson
pointed to a more significant difficulty, which the court
described in the following terms:
“The questions that [Mr R] was asked to address were
all premised on the basis that the damages that were
in issue related to ‘millable timber’. Counsel for the
plaintiff now tells me that the claim is not so restricted.
The submission is that the written agreement between
the parties did not restrict the plaintiff to taking only
millable timber. As pleaded that is so. As pleaded the
agreement was that the plaintiff was given ‘the cutting
rights to the specified timbers’.”
“My reasons show that when the matter was first before
me the question that the expert was asked to address
was referred to by the plaintiff as the ‘issue of millable
timber’. The defendant objected that so put the precise
issue to be addressed by the expert was not identified.
I agreed. It seems that the formula that I eventually
settled on did not address the correct issue either.”

Judgment
Justice McMeekin concluded that it was ‘premature’ to
consider appointing another expert. Rather, the court said
that, what should happen was that Mr R needed to be asked
the ‘correct question’. The court observed that, in doing so,
Mr R would also be given the chance to respond to Mr H’s
other criticisms. Somewhat hopefully, the court concluded:
“It may be that what is in issue is not as fundamental
as seems presently to be the case. For the moment
I assume that [Mr R] is able and willing to assist.”
Justice McMeekin was not about to make the same
mistake twice. An order was made that Mr Atkinson file
an amended statement of claim, if required, and that the
parties confer to identify the correct questions to ask Mr R.

Significance
Many Australian courts have the power to appoint a single
court-appointed expert. As this case reveals, while doing
so is designed to introduce efficiencies into the process
of litigation, it is not without risk or difficulty. Nor does it
necessarily result in savings in cost or time.
Where a single expert has been appointed, however, the
court may consider appointing another expert in addition
to the original single expert if it is satisfied there is a
genuinely different expert opinion or that the other expert
knows of matters not known to the original expert that
may be material to deciding the issue. As this judgment
demonstrates, this will only likely occur if it is reasonable to
do so, and the questions asked of the new expert could not
reasonably be asked of the existing court-appointed expert.

“It is not yet clear whether [Mr R] would accept that the
timber that he has assessed is not in fact within the terms
‘millable timber’ as it is defined by those in the forestry
industry but whether it is or not, it is patently clear now
that is not the relevant question. What is in issue is the
value of ‘the cutting rights to the specified timbers’ set
out in paragraph 2 of the Statement of Claim.”
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Allianz Australia Insurance Limited v
Mashaghati
Background
This case involved a motor vehicle accident which occurred
on 1 May 2011. Mr Mashaghati, then in his mid-thirties,
was travelling on a motorcycle when a car travelling in
the opposite direction suddenly turned across his path.
Mr Mashaghati avoided the oncoming vehicle, but crashed
into a parked car. He suffered numerous injuries to his
head, chest, spine, pelvis, ankle and teeth as well as an
alleged psychological injury.
Liability for negligence by the driver of the car was
admitted by the insurer, Allianz Australia Insurance Limited
(‘Allianz’) who defended the action. Mr Mashaghati, a motor
mechanic, alleged that as a consequence of his injuries, he
was rendered incapable of working on a full-time basis.
The key issues concerning expert evidence was the
existence of an alleged brain injury and its consequences,
matters which were the subject of medical expert reports
from both parties.

The trial
The trial commenced on 29 February 2016 via video link.
Counsel for Mr Mashaghati opened the case and referred
to the reports of the medical experts engaged by both
parties. Mr Mashaghati gave evidence after lunch on the
first day of the trial and continued the following day. Crossexamination by counsel for Allianz followed, continuing for
the remainder of the second day of the trial. The trial lasted
four days, before being adjourned for written submissions.
On the second day of the trial Dr M (Mr Mashaghati’s
expert), at the request of Mr Mashaghati, attended court
and observed Mr Mashaghati giving evidence for the
purposes of furnishing a new report. Dr M prepared a fresh
report dated 1 March 2016. Counsel for Allianz was unaware
of this until the lunch adjournment of the third day of trial
(2 March 2016), when the fresh report was served.
A second expert retained by Mr Mashaghati, Ms A, also
attended the trial and observed Mr Mashaghati (on the third
day of trial). Once again, Allianz’s counsel only learned of this
at the lunch adjournment. Ms A prepared a supplementary
report, which was not provided to counsel for Allianz until
the lunch adjournment of the fourth day of trial.
Counsel for Allianz objected to the tender of both reports
based on s51B of the Motor Accident Insurance Act 1994
and rules 427, 429 and 548 of the UCPR. Counsel
contended that Allianz was prejudiced in its defence of
the claim because of the failure of Mr Mashaghati’s legal
representatives to inform Allianz’s representatives of
their intention to invite the two experts (Dr M and Ms A) to
observe Mr Mashaghati give evidence and to give further
reports based upon those observations. Allianz submitted
that, had these matters been disclosed, Allianz could have
invited its experts to watch the same behaviours with a
view to furnishing their own reports and commenting upon
the reports of Dr M and Ms A. Because of the way the case
had been conducted, Allianz claimed it had been denied the
possibility of meeting the fresh evidence.
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At first instance, the trial judge admitted the new report of
Dr M, stating that:
“There is no rule in the Uniform Civil Procedure Rules
or in general practice that an expert witness ought be
excluded from proceedings. Indeed, an expert witness
whose discipline largely depends upon skilled and
expert observation of behaviour may well consider his
or her duty being fulfilled pursuant to rule 428 to be
present if matters are expected to first emerge during
the course of the trial.”
“[Dr M] took that opportunity and, in doing so, in my
view properly fulfilled as best as time could allow his
attendance his duty to the court expected by rule 426.”
Similarly, the trial judge admitted the new report of Ms A.
Faced with the need to consider whether to cross-examine
Dr M or Ms A, counsel for Allianz applied for an adjournment,
which was refused. After a brief interlude with another
witness, Dr M and Ms A were called in succession, with
counsel needing to deal with the new reports ‘on the fly’.
The trial judge assessed past economic loss in the sum of
$31,400 and future economic loss in the sum of $75,000
not including loss of superannuation. In addition, sums were
awarded in respect of future expenses referable to the brain
injury and psychiatric injury.

Judgment on appeal
The Court of Appeal unanimously agreed that, in allowing
the additional new reports of Dr M and Ms A to be admitted
as evidence into the trial, Allianz was denied the opportunity
to consider the evidence of the newly tendered reports.
There was no urgency or reason for the trial judge not to
grant an adjournment (at the time of objection by Allianz
to the reports) to allow sufficient time for review of the
new evidence and prepare arguments and submissions. In
failing to do so, there were reasonable grounds to justify an
order for a retrial.

Significance
This case demonstrates the need for early and full disclosure
of the intention to serve new expert evidence and for
flexibility by the courts in dealing with such evidence in a way
which does not adversely affect the position of either party.
Failing to provide sufficient notice of the intention to serve
new expert evidence may result in it not being admitted, or in
a significant lengthening of the trial.

Allianz appealed, including in relation to the admission of
the additional reports of Dr M and Ms A.
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Tracing expert evidence to get to the Hart of the matter
Hart v Commissioner of Taxation (No 2) [2016] FCA 897
Hart v Commissioner of Taxation (No 4) [2017] FCA 572

Introduction

Background

The role of an expert witness is to provide an opinion based
on their specialised knowledge, as instructed by either
the court or an engaging solicitor. The sufficiency of that
expertise and its application to the facts in question is often
contested, sometimes rendering the evidence inadmissible.

The proceedings related to a trust distribution scheme and
associated activities of Michael Hart, Principal of a boutique
law firm. Mr Hart held the office of trustee, beneficiary,
director and special unit holder of various income earning
and discretionary trusts associated with his practice.

These two judgments relate to a matter where the expertise
applied was not immediately apparent to the opposing
party. They demonstrate that expertise can be inherent
in the completion of a task (such as reconstructing cash
inflows and outflows from bank accounts) rather than in
expressing an opinion, but confirm that “merely explaining
or making complex or voluminous evidence easier to
understand” is not expert evidence.

The firm possessed a complex, internal trust structure,
which the Commissioner claimed was designed primarily for
the purpose of bypassing the anti-tax avoidance provisions.
The Commissioner’s primary concern was whether Mr Hart
had obtained and enjoyed the benefit of monies that had
been distributed, without paying tax, as a result of the
complex scheme developed by Mr Hart and his associates.

Expert evidence
An expert1 was engaged by lawyers for the Commissioner.
The expert was instructed to conduct an asset tracing
exercise and provide an opinion on whether the associated
funds could be traced to Mr Hart (or associated bank
accounts). The expert was also instructed to consider
whether Mr Hart had obtained and enjoyed the use of
relevant funds.
The evidence was adduced under s79 of the Evidence Act2,
the exception to the opinion rule found in s76 of the Act.
s79 states: “If a person has specialised knowledge based
on the person’s training, study or experience, the opinion
rule does not apply to evidence of an opinion of that person
that is wholly or substantially based on that knowledge.”
The expert evidence was contested, with Mr Hart raising
two main issues:

Luke Delaney
Executive Analyst
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•

Issue 1: Whether the findings expressed in the expert
report were representative of an opinion based wholly
or substantially on the specialised knowledge, under the
‘opinion rule’.

•

Issue 2: Whether the approach and methodology applied
in conducting the tracing exercise was sufficient insofar
that the exercise required skill and expertise to undertake.

C29

Issue 1 –
Hart v Commissioner of Taxation (No 2)
Mr Hart, on appeal from the initial findings, contested the
second limb of the opinion rule exception. That is, he did not
question the expert’s specialised knowledge and experience
but rather whether the opinions expressed were wholly or
substantially based on the requisite knowledge. Mr Hart
submitted that the report was merely the identification of
cash inflows and outflows from various bank accounts,
which did not require expertise.
The Commissioner contended that there was “expertise
being applied to produce an expert opinion, albeit
without the application of the expertise being spelt
out because that is not required for orthodox forensic
accounting evidence.” Even if it was not opinion evidence,
the Commissioner submitted that the evidence was
“nonetheless admissible as an aid to this court in helping to
explain the transactions in question which are complex and
remain in dispute in important respects.”

However, Justice Bromwich was careful to caveat that
“evidence is not expert evidence … merely because it
makes judicial life less onerous. Nor does merely explaining
or making complex or voluminous evidence easier to
understand turn that [into expert evidence].” He noted
that whilst there are avenues for this type of evidence to
be admitted (such as under s50 of the Evidence Act), the
requirements and process to have evidence of that nature
admitted differ from that of expert evidence.
Justice Bromwich found that the expert’s evidence was
“not merely in the form of financial records which this court
can read for itself, and his opinion is not based solely on
those records and nothing more in the way of specialised
knowledge.” Further, the evidence referenced a range of
sources, drew conclusions and expressed opinions in a
coherent and interrelated form.
Mr V’s evidence was therefore considered admissible and
Mr Hart’s application was dismissed.

Put succinctly by Justice Bromwich: “The real argument
was as to whether this was expert evidence at all.”
Justice Bromwich noted that the appropriate test as
to whether evidence falls within the opinion rule is not
whether a task could be performed by a lay person or judge
with sufficient time and effort, but rather whether the task
was carried out by the genuine application of specialist
knowledge. He gave an illustrative example:
“With lay assistance a judge might be able to be taught
to carry out a simple medical procedure such as
suturing a wound. That has been known to be carried
out in emergencies by lay people, especially with
remote guidance. But that would not make the actions
of a medical practitioner any less expert in performing
such a procedure. Nor would it deny that such a
medical practitioner giving evidence about how such
a procedure should be performed would be other than
evidence of an opinion that is wholly or substantially
based on accepted specialised knowledge.”

“Evidence is not expert evidence …
merely because it makes judicial
life less onerous.”
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Issue 2 –
Hart v Commissioner of Taxation (No 4)
During trial, the expert evidence was further considered
during cross-examination. Mr Hart contested that, in
substance, the “evidence did not go far enough to achieve
the purpose that the Commissioner required, largely
because it was said that this was not true tracing [because it
did not consider formal trust distribution determinations] so
that the conclusions reached were not sound or sufficient.”
Justice Bromwich considered a similar exercise conducted
by an expert in Toksoz v Westpac Banking Corporation3. In
Toksoz, the court stated that it is “impossible to trace with
exactitude the movement of money from the defrauded
account directly or through a chain of transactions to
Mrs Toksoz’s accounts.” The judge in that case asserted
that the analysis conducted was not merely an exercise of
equitable tracing as it required expert determinations to
draw inferences as to the likely bearer of the distributions.
Justice Bromwich stated that the work of Mr V was
“nothing so indirect or apparently loosely circumstantial as
was the case in Toksoz … [and] In many instances, to deny
the connections made and inferences drawn by [Mr V]
would have entailed a strong air of unreality.”
Justice Bromwich found that the simplistic characterisation
of the expert’s evidence proposed by Mr Hart “should not
underestimate the difficulty or the expert skill required to
do so. The records upon which [Mr V] relied were far from
self-explanatory. The conclusions [Mr V] reached were a
product of analysis rather than simply stating the obvious.”
That being the case, it was considered appropriate for the
Commissioner to tender the report of Mr V to assist the
court in its determination of whether Mr Hart enjoyed the
benefit of the distributed funds.
Justice Bromwich also found that since Mr Hart was in
an ideal position to rebut, deny, or otherwise obtain expert
evidence in response to Mr V’s opinion, and yet chose not
to do so, instead relying on a challenge “mostly being made
a high level of generality”, he was “more readily” open to
accept Mr V’s evidence.
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Significance
These two cases illustrate the need for experts to not
only possess a high level of skill and expertise but also
to apply and demonstrate that skill and expertise in their
evidence. In that context, the role of the instructing solicitor
in defining the parameters of the questions that an expert
is to address and in ensuring that the form of the expert’s
report renders it admissible is an essential one.
The second case also illustrates that, where an expert’s
report is admitted, choosing to not respond to that report
via expert or lay evidence where the objecting party might
reasonably be thought to have access to any information
upon which such a challenge might be brought may
encourage a judge to accept the expert’s evidence.
Editor’s note: This decision was unsuccessfully
appealed. In Hart v Commissioner of Taxation [2018]
FCAFC 61, it was found that the expert evidence was
admitted correctly and the appeal was dismissed.

Notes
1

The expert in this case was David Van Homrigh, a Partner in
KordaMentha Forensic’s team.

2 Evidence Act 1995 (Cth).
3 Toksoz v Westpac Banking Corporation [2012] NSWCA 199.
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Cast away:
shore up your expert evidence or risk it being set adrift
Ibrahimi & Ors v Commonwealth of Australia (No 3) [2016] NSWSC 1438
Ibrahimi & Ors v Commonwealth of Australia (No 1) [2016] NSWSC 1375
Introduction

Expertise and question of fact

This decision provides a reminder of the strict requirement
that expert opinions must be wholly or substantially
based on experts’ training, study or experience, along with
the importance of grounding all expert opinion in sound
reasoning and explanation.

In his report, Mr P summarised a weather report provided to
him, expressing his opinion on the sea conditions based on
that report. In rejecting this opinion, Justice Bellew said:

Background
In the early hours of 15 December 2010, rough seas caused
a small boat carrying asylum seekers to crash into the
rocks off Christmas Island. Due to the poor weather and sea
conditions, this Suspected Illegal Entry Vessel (‘SIEV 221’),
went undetected by Australian border patrols. 35 adults
and 15 children died. Others were injured but survived. The
survivors and the relatives of the victims (the plaintiffs)
initiated a class action against the Commonwealth
Government (the defendant) for the loss and damage they
allegedly suffered.
A core issue in the proceedings centred around the
duty of care owed to those on board SIEV 221 by
the Commonwealth. The plaintiffs alleged that the
Commonwealth had been negligent and breached its duty
of care by failing to perform a rescue and failing to ensure
there was a proper lookout.
As part of the plaintiffs’ case, reliance was placed upon
the report of Mr P, an accomplished yachtsman, sailor
and author with over 60 years maritime experience. The
Commonwealth objected to the entirety of this report, which
it believed to be inadmissible for the following reasons.
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“Firstly, [Mr P] is not a meteorologist. Whilst he may
have published a book … he has no relevant training,
study and experience [in these matters] … Secondly,
[Mr P] … was reproducing (and interpreting) part of the
contents of meteorological reports of which he was
not the author.”
In other words, Mr P’s opinions regarding sea conditions
were not grounded in relevant training, study or experience
which entitled him to express such opinions. His evidence
also included interpretations of meteorological reports
which did not involve the “application of any specialised
knowledge based upon training, study and experience.”
Justice Bellew found these issues were questions of fact
for the court, not issues requiring the opinion of an expert.
Mr P also expressed opinions on other issues that
were ‘substantially’ beyond his expertise and therefore
“amount[ed] to a bare conclusion, and [were] unsupported
by any analysis or reasoning.”

“Once again, [the assertion]
amounts to a bare conclusion,
unsupported by analysis or
reasoning.”

Karmelia Rosa
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The reasoning processes

Significance

One of Mr P’s instructions asked him to explain his opinion
in relation to the ability of several Australian Border Force
vessels to tow SIEV 221 in the conditions prevalent on
15 December 2010. In his response, Mr P calculated towing
capacity by utilising and applying the ‘Bollard Pull Formula’.
A number of issues were identified in relation to Mr P’s
methodology. As Justice Bellew stated:

His Honour, in making his decisions, took into consideration
s79 of Evidence Act 1995 (NSW) and the Makita1 principles.

“One of the fundamental requirements for the
admissibility of evidence of expert opinion is that
the reasoning process adopted in order to form the
opinion be exposed. In my view … there is no such
exposition in respect of the opinions expressed by
[Mr P] in this part of the report.”
It was highlighted that, in an instance where the application
of a stated formula was largely the basis for an opinion,
Mr P made no explanation of the formula’s source or
applicability to different vessels. Additionally, there was “no
indication” of what assumptions he had made in relation
to other matters relevant to his calculation. With regards to
Mr P’s estimates, Justice Bellew observed “the reasoning
process which led [Mr P] to express that opinion is not
exposed. Similarly, the bases of the estimate(s) that he
apparently made are not exposed.” For these reasons,
Justice Bellew dismissed his expert evidence.

Relevance of expert evidence
The final issue identified by both the Commonwealth and
Justice Bellew was in relation to the relevance of some
of Mr P’s evidence. For example, Mr P was instructed to
provide his opinion in relation to the required search and
rescue capability to minimise the loss of life from SIEV 221
crashing. The defence submitted that the answer “had no
relevance to any fact in issue in the proceedings.” In his
consideration, Justice Bellew agreed, noting:
“Based on the pleadings in the further amended
statement of claim, it is no part of the plaintiffs’ case
that the defendant owed a duty to have particular
search and rescue facilities in place … In those
circumstances, his opinion is irrelevant.”

As stated in s79(1) of the Evidence Act 1995 (NSW):
“79 Exception: opinions based on specialised
knowledge
(1) If a person has specialised knowledge based on
the person’s training, study or experience, the opinion
rule does not apply to evidence of an opinion of that
person that is wholly or substantially based on that
knowledge.”
In addition, as stated in Makita at para 85:
“To be admissible, it must be agreed or demonstrated
that there is a field of ‘specialised knowledge’;
there must be an identified aspect of that field in
which the witness demonstrates that by reason of
specified training, study or experience, the witness
has become an expert; the opinion proffered must be
‘wholly or substantially based on the witness’s expert
knowledge’ … If the court cannot be sure of that, the
evidence is strictly speaking not admissible, and, so far
as it is admissible, of diminished weight.”
Legal practitioners should ensure that their chosen
expert has the requisite expertise to give evidence on a
particular topic, ensure their instructions are relevant and
assist the expert in ensuring that they provide reasoning
for each of their opinions that demonstrates the use of
their specialised knowledge. As seen in this case, failing
to satisfy these requirements can lead to significant
consequences, including large sections of the report being
ruled inadmissible.

Notes
1

Makita (Australia) Pty Ltd v Sprowles [2001] NSWCA 305.
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Out of gas:
when can expert delays result in adjournments?
Mineralogy Pty Ltd v BGP Geoexplorer Pty Ltd [2017] QSC 18

Introduction

Background

This judgment suggests that an application to adjourn a
trial to allow a party to obtain an expert report to support
their position may not be granted where a party has not
acted with urgency to facilitate the production of the report,
but is likely to be granted where external factors beyond the
applicant’s control cause them to be unable to obtain an
expert report.

The plaintiff, Mineralogy Pty Ltd, is a mining company
owned by Clive Palmer. A history leading to the proceedings
is summarised below:
July 2010
Palmer Petroleum Pty Ltd (‘Palmer Petroleum’) and the
defendant, BGP Geoexplorer Pte Ltd (‘Geoexplorer’),
entered into an agreement for Geoexplorer to conduct
surveys in the Gulf of Papua where Palmer Petroleum
held petroleum prospecting licences. The total amount
payable by Palmer Petroleum to Geoexplorer for their
services was capped at USD 35 million.
May 2012
Geoexplorer issued a report pursuant to the contract
(‘PPL380 Report’).
September 2012
ISIS Petroleum Consultants Pty Ltd (‘ISIS’) delivered a
written report providing a technical interpretation of the
data collected by Geoexplorer. It was not clear during the
trial when this information was provided to ISIS.
April 2013
Palmer Petroleum and Geoexplorer entered into a payment
plan after a number of amendments to the payment
amount and missed payments by Palmer Petroleum.
May 2013
Palmer Petroleum paid some but not all outstanding
monies.
June 2013
After several email exchanges, Palmer Petroleum asserted
(for the first time) they had “serious questions over
the interpretation of the data and the professionalism
and techniques used in carrying out this work. As a
consequence, Palmer Petroleum disputes your company’s
entitlements to any further payments of this type.”
December 2015
Geoexplorer issued a statutory demand for payment.

Matthew Celand
Senior Executive Analyst
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July 2016
Palmer Petroleum entered administration.
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The first adjournment application

His Honour noted that:
“First, in my view, the statement of claim did not raise
allegations that the data collection methods employed
by the defendant were defective. Although the plaintiff
had twice before been given leave to amend the
statement of claim it had not done so.”

In late 2016, Mineralogy applied for a trial adjournment
(after several instances of not complying with court
directions to amend their claim) on the basis that:
•

Their expert, CGG Services UK Ltd (‘CGG’), required more
time to complete their report.

•

They did not have a copy of the data acquired by
Geoexplorer, since Geoexplorer had not kept any copies
after the original raw data was delivered to Palmer
Petroleum.

Mineralogy was proposing to obtain the CGG report in
order to support “likely amendments [that] will include
allegations that the data collection methods employed by
the defendant in the course of performing the contract the
subject of the proceeding were defective.”

“Second, accordingly, it was not relevant to obtain an
expert report from CGG going to a matter that was
outside the scope of the pleadings and it might have
been that the time required for the scope of work
proposed by CGG in its written proposal would be
affected if the relevant questions were confined to
those raised by the existing allegations in the statement
of claim.”
Justice Jackson rejected the (first) adjournment
application, noting that Mineralogy:

Mineralogy’s original statement of claim referred to the
ISIS report. However, Mineralogy explained that CGG had
been approached as an expert “on advice the plaintiff
had decided that the defendant might challenge ISIS’s
independence.” Accordingly, Mineralogy had decided to
engage CGG as a different expert with which it had had no
prior association.

•

Must have known that any assistance from ISIS would
be unlikely without first resolving ISIS’s outstanding
invoice of approximately $100,000, yet delayed acting to
resolve this.

•

Must have been aware that they would need to obtain
the data collected and acquired by GeoExplorer to obtain
another expert report.

Geoexplorer challenged this explanation. They identified
that Mineralogy had not communicated with ISIS since
early 2013, after Mineralogy refused to pay ISIS for the
preparation of their report on the grounds that “ISIS had
allegedly misused information it had acquired in producing
the report.”

•

Had made no attempt or request to obtain the data from
anyone until the day on which the proceeding was set
down for trial.

It also became apparent during the adjournment
application that not only had Palmer Petroleum had a prior
association with part of the CGG Group, that association
had meant a company within the CGG group already had a
copy of the relevant data.

“Mineralogy would be unable
to support one basis of its
claim as well as a number of
proposed additional grounds
for its claim.”
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The second adjournment application

Significance

Mineralogy appealed the rejection of the adjournment,
and although the hearing of the appeal was scheduled for
after the completion of the primary trial, they indicated that
would oppose any attempt to expedite the appeal.

This judgment, and others before it, confirms that the
court will act in the interests of fairness when considering
extensions of time in relation to the production of expert
evidence. That fairness is balanced against the conduct
of the parties, with the court being disinclined to grant
extensions that are the result of actions (or inactions) of the
applying party.

This judgment relates to a separate, second, application for
adjournment.
Following the first adjournment, Justice Jackson found:
“it does not appear that the plaintiff acted with any real
urgency to obtain the data following the dismissal of the
first application for an adjournment.”
However, after a “regrettably lengthy analysis”, Justice
Jackson found that “despite the many unpersuasive
grounds relied upon by the plaintiff for the present
application” an adjournment was required. This was due to
delays caused by the liquidator providing the relevant data
to Mineralogy following the first adjournment application
and a finding that the consequences of not allowing an
extension for the expert report to be completed by CGG
were potentially serious since Mineralogy would be unable
to support one basis of its claim as well as a number of
proposed additional grounds for its claim.

Editor’s note: Ultimately, Mineralogy’s claim was
dismissed as discussed in Mineralogy Pty Ltd v BGP
Geoexplorer Pte Ltd [2017] QSC 219. In that decision, it
was identified that, although Mineralogy argued that it
was possible to prepare a “true and accurate report as
to prospective volumes” as proven by ISIS’s completion
of that task, that proposition “inverts the relevant
question.” Justice Jackson found that the relevant
question was not whether ISIS could have undertaken
the task, it was whether Geoexplorer had undertaken
what was required under the contract and whether
it had misrepresented its skills and competence.
Mineralogy’s appeal was dismissed (Mineralogy Pty
Ltd v BGP Geoexplorer Pte Ltd [2018] QCA 174).

Justice Jackson noted that “In reaching that conclusion I
record that I still regard the progress of the proceeding to
have been unsatisfactory, mostly because of the plaintiff’s
defaults or conduct as previously identified.”
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To be in the game, you have to follow the rules
Armstrong Strategic Management and Marketing Pty Limited v Expense Reduction Analysts
Group Pty Ltd (No 8) [2016] NSWSC 384

Introduction

The expert evidence

This judgment highlights issues that instructing solicitors
and expert witnesses need to consider when identifying
whether an expert has discharged their duties to the court.
Experts are required to comply with the relevant expert
witness code of conduct in the jurisdiction in which they
are giving evidence. If an expert does not comply with the
code of conduct, the court may reject the expert’s report in
its entirety, as it did in this case.

During a voir dire, Mr W stated that the most relevant
information to determine the EBITDA of the relevant
entities was their financial statements. However, in a
meeting with the solicitor for the plaintiff, he was told that
they were not available. Instead, he was to rely on a trial
balance for a nine-month period and three databases of
projects relating to the consulting business carried on by
ERAGICS USA, one of the four entities in ERA. He was also
provided with a partially completed Excel template that
was designed to record for each project, the status of the
project, the total income expected to be earned from each
project and ERAGICS USA’s share of that income. He was
also provided with a draft list of assumptions and another
expert’s report1.

Background
The Expense Reduction Analyst group (‘ERA’) comprised
four entities which operated a global franchise business
providing advice to clients to assist them to reduce
the costs of a range of operating overheads, including
insurance.
Mr W is an accountant who was engaged by the plaintiff,
Armstrong Strategic Management and Marketing Pty
Limited, to express opinions on the earnings before interest,
tax, depreciation and amortisation (‘EBITDA’) that “should
have been earned” by ERA. Justice Ball noted that “it is far
from clear what is meant by the phrase ‘which should have
been earned’. But leaving that difficulty aside, it is apparent
that [Mr W] thought that he was expressing an accounting
opinion on EBITDA.”

Nelvin Tam
Manager
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Mr W reformatted and completed the template that he
was given from information obtained from the documents
that had been given to him. He also made comments
on the draft assumptions that were given to him and
suggested additional assumptions he should be asked to
make. In some instances, Mr W formed a view whether
the assumption was reasonable or not, but in others he did
not. In particular, he was asked to make assumptions in
relation to each type of expense incurred by ERAGICS USA,
e.g. accounting and auditing expenses.
Justice Ball stated that the conclusions in Mr W’s report
were “dictated almost entirely by the assumptions he
was asked to make (together with his unexpressed
assumptions that the databases recorded revenue earned)
and all [Mr W] has done is to perform some relatively
simple calculations on those assumptions to arrive at his
conclusions.”

C32

The objection

The expert witness code of conduct

The defendants objected to Mr W’s report on three bases.
These were that:

The code requires2 for the purposes of admission, an
expert’s report to contain “an acknowledgement by the
expert witness by whom it was prepared that he or she has
read the code of conduct and agrees to be bound by it.”

1. At the time Mr W prepared his report he was not
provided with, and did not state in his report, that he
complied with the expert witness code of conduct
(‘the code’) set out in Schedule 7 of the Uniform Civil
Procedure Rules 2005 (NSW) (‘UCPR’).
2. The report did not comply with the requirements
of s79(1) of the Evidence Act 1995 (NSW) and the
principles stated by the High Court in Dasreef Pty
Limited v Hawchar [2011] HCA 21.
3. The report should be excluded under s135 of the
Evidence Act, which provides:
“The court may refuse to admit evidence if its probative
value is substantially outweighed by the danger that the
evidence might:

Mr W was not provided with a copy of the code prior to the
preparation of his report, and made no reference to it in his
report. He swore an affidavit after the preparation of his
report stating that he did not consider any amendments
were required to his report having by that time read the
code. Justice Ball found that notwithstanding Mr W’s
stated view, Mr W was under the impression that he was
expressing an accounting opinion on EBITDA and not
simply engaging in an arithmetic exercise. As a result of
his misunderstanding about the nature of the exercise he
performed and the lack of explanation of assumptions he
had used in his report, Justice Ball concluded that Mr W’s
report was inadmissible as it did not comply with the code.

(a) be unfairly prejudicial to a party; or
(b) be misleading or confusing; or
(c) cause or result in undue waste of time.”

“The question is whether the opinion he expresses is based wholly or
substantially on his specialised knowledge and, to the extent that it is,
he has adequately explained the reasons for his opinions.”
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The Evidence Act and Common Law
Justice Ball also stated that even if he was wrong in finding
that Mr W’s report did not comply to the code, it was not
admissible under s79 of the Evidence Act 1995 (NSW) and
the principles stated in Dasreef3. It was not disputed that
Mr W had the relevant expertise to express an opinion on
the EBITDA or projected EBITDA of ERAGICS. The question
was “whether the opinion he expresses is based wholly
or substantially on his specialised knowledge and, to the
extent that it is, he has adequately explained the reasons
for his opinions.”
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Justice Ball found that Mr W failed to meet these
requirements because:
•

Mr W’s opinions were wholly or substantially based on
the assumptions he was asked to make rather than
his specialised knowledge. Justice Ball stated “On the
face of it, the report simply consists of calculations
based on the assumptions that [Mr W] was given. In
that case, it cannot be said that the opinions expressed
by [Mr W] are based wholly or substantially on his
specialised knowledge. Rather, they are based wholly
or substantially on the assumptions that he was asked
to make. The actual calculations performed by [Mr W]
could be performed by anyone with basic skills in
arithmetic and manipulating excel spreadsheets.”.

•

Mr W did not explicitly state whether he identified the
assumptions that he thought were reasonable or give
any reasons for the conclusions he reached on that
question.

•

The report had little probative value as it was based
on information contained in the database (of which
uncontested evidence indicated that it was incomplete
and inaccurate).
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Justice Ball was especially critical of Mr W’s failure to
comment on the reasonableness of the assumptions he was
asked to adopt in circumstances where those assumptions
were within his expertise to comment on, stating:
“As part of determining the projected or hypothetical
EBITDA of the entities with which [Mr W] was
concerned, an accountant is likely to have specialised
knowledge which would enable the accountant to
express opinions on the reasonableness many of
the assumptions [Mr W] was asked to make and on
what adjustments, if any, need to be made to those
assumptions to arrive at a reasonable estimate of the
EBITDA of the relevant entities during the relevant
years; and it is to be expected that an accountant
who was asked to express opinions on the EBITDA
of certain entities would undertake that task. It
appears that, to some extent, [Mr W] actually did
that. However, he does not say in his report that
he undertook that task. Nor does he identify the
assumptions that he thought were reasonable or give
any reasons for the conclusions he reached on that
question.” [emphasis added]
As a result of the items noted above, Justice Ball found the
admission of the report was likely to cause or result in an
undue waste of time.

Significance
It is important for experts and instructing solicitors to be
aware of the requirements of the expert witness code of
conduct that applies to the jurisdiction in which evidence
is being given. By not adhering to the relevant code, an
expert’s report could potentially be found to be inadmissible.
Instructing solicitors should also be aware of what their
expert’s area of knowledge is and comprehend the task at
hand to ensure that:
•

The expert’s opinions are wholly or substantially based
on their specialised knowledge.

•

Where relevant, the expert includes comments in
their report in relation to the reasonableness of any
assumptions they are asked to adopt that are within
their area of expertise.

•

Adequate reasoning is explicitly set out in the expert’s
report to justify the expert’s opinions.

Notes
1

The expert report was one prepared by John Temple-Cole, a
Partner in KordaMentha Forensic’s team. KordaMentha Forensic
had been engaged by the plaintiff at an earlier point of this matter.
This case review has been prepared using publicly available
information only.

2 Uniform Civil Procedure Rules 2005 (NSW) rule 31.23.
3 Dasreef Pty Limited v Hawchar [2011] HCA 21.
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Your expert doesn’t need to know all the answers … (yet!)
Skyscanner Limited v Hotels Combined Pty Ltd [2016] NSWSC 183

Introduction
This judgment demonstrates that an expert does not need
to finalise his or her methodology before requesting the
information they may need to formulate their opinions and
prepare their report. In this case, the other party tried to
insist on the use of a different methodology, but the judge
allowed the expert to see the relevant evidence and to then
adopt the most appropriate methodology.

Background
Skyscanner is a website which allows a user to search for
and compare travel deals provided by third party providers.
Hotels Combined, also operates price comparison websites.
From 2013, Skyscanner offered a hotel comparison tool,
under an agreement where Skyscanner was given access
to content provided by Hotels Combined. Skyscanner
received a commission every time that a Skyscanner user
was redirected via Hotels Combined to make a booking.
After only a few months of this arrangement, Skyscanner
stopped using Hotels Combined content (‘the Hotels
Combined Solution’) and instead used its own solution
(‘the Skyscanner Solution’). Hotels Combined subsequently
withheld commission payments payable to Skyscanner
(which were paid in arrears). As a result, Skyscanner
commenced proceedings against Hotels Combined,
seeking recovery of the commission payments.

Sally Davitt
Executive Director

100

Hotel Combined cross-claimed, claiming damages for the
loss of opportunity to receive revenue from its agreement
with Skyscanner. Hotels Combined had appointed an expert
to calculate damages, and sought orders for the discovery
of five different categories of documents from Skyscanner
to enable a calculation of damages. Skyscanner objected
to providing this information, which was commercially
confidential, in particular because it submitted that Hotels
Combined had not established how the various categories
of documents for disclosure were relevant.

Disclosure requested
Hotels Combined wanted access to the Skyscanner
Solution’s financial performance, which it claimed would
provide the basis of what would have happened had the
Hotels Combined Solution not ceased.
Much of the information requested by Hotels Combined
related to the revenue, number of users, and contractual
arrangements for the Skyscanner Solution – information
which Skyscanner claimed related more to an account
of profits rather than a claim for damages for breach of
contract.
Skyscanner stated that the requested documents which
showed what Skyscanner had actually achieved were
not relevant because of the differences between the
Skyscanner Solution and the Hotels Combined Solution,
and amounted to “an impermissible fishing expedition.”
Instead, it proposed that the correct approach to calculate
damages was for Hotels Combined to extrapolate the past
results of its own Hotels Combined Solution into the future.
Hotels Combined already had the information related to its
own Solution’s performance.
Hotels Combined stated that Skyscanner was trying
to dictate a single method by which it must calculate
its damages. Hotels Combined submitted that “it is not
required to adopt that methodology, because it is based
on the commissions Hotels Combined earned in the past,
and it would present a simplistic and potentially flawed
prediction of the future commissions, because the future
may not be the same as the past.”
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“It would present a simplistic and potentially flawed
prediction of the future commissions, because the
future may not be the same as the past.”

Further, Hotels Combined stated:
“Obviously, the starting point in estimating … [Hotels
Combined’s] lost revenue is the bookings in fact made
by users of the Skyscanner websites after the links to
the [Hotels Combined] website were disabled. These
are bookings which, all things being equal, would have
been routed through the [Hotels Combined] website
had Skyscanner not disabled the links to the [Hotels
Combined] site.”
“Estimating the lost commission revenue then involves
consideration of metrics underlying booking creation,
specifically the number of users, visit sessions and flight
search queries on the Skyscanner websites before and
after the removal of [Hotels Combined’s] links.”

Expert’s reasons as to relevance

Justice Slattery found that while there were clearly
differences between the two Solutions, it was a matter to be
debated whether the Skyscanner Solution could be a proxy
for what would have happened under a Hotels Combined
solution:
“If Skyscanner succeeds in showing the differences
between the two systems are so great that no aspect
of Skyscanner’s Solution revenue is any kind of reliable
proxy for the Hotels Combined revenue between
December 2013 and May 2014 then Hotels Combined
will be confined to extrapolating its loss from its own
pre December 2013 records. But if the differences
between the systems that are established at trial do not
turn out to be very great, then it is at least arguable that
the hypothetical Hotels Combined Solution revenue
post December 2013 can be analysed as a function of
the Skyscanner actual revenue after the same date.”

Skyscanner also criticised the Hotels Combined claim
because:

Conclusion

•

An alleged lack of precision in the expert’s claim to
relevance. For example, the expert claimed a certain
category of documents ‘may’ be indicative of the
revenue that would have been received by Hotels
Combined.

•

It alleged the expert methodology was unclear. For
example, the expert claimed that a final opinion could
not be formed about a certain methodology until the
requested documents were obtained.

Justice Slattery ordered that Skyscanner provide to
Hotels Combined all categories in the discovery request.
He also directed Hotels Combined to put on all its lay
evidence including the evidence necessary to provide the
foundation of its damages calculation prior to putting on
its expert damages evidence, in order to enable the parties
to understand the differences between the Skyscanner
Solution and the Hotels Combined Solution.

The expert had provided reasons why they believed the
documents were necessary for their work, and Justice
Slattery found that the methodology was “about as clear
as it could be made in the absence of the source data that
Hotels Combined [was] seeking.”

A later hearing also provided a confidentiality regime
around the commercially sensitive documents.

Significance
This judgment confirms that one party cannot insist
that a particular damages methodology be adopted
by the opposing party’s expert, and an expert does not
need to finalise their methodology before requesting the
information they may need, so long as the expert can
demonstrate the relevance of the information being sought.

101

KordaMentha Forensic

C34

Expert Evidence: Recent Cases | Edition 2

Once an Independent Computer Expert, always an
Independent Computer Expert?
Secure Logic Pty Ltd v Noble [2016] NSWSC 1525

Introduction

Experts in demand

Consenting to the appointment of your preferred computer
expert as a court-appointed ‘Independent Computer Expert’
(‘ICE’) may seem to be a clever ploy – until it’s time to go
to trial. This judgment highlights that parties and their
legal representatives should give careful consideration to
who should be appointed as an ICE, recognising that, once
appointed to that role, an ICE may no longer be able to act
as a party-appointed expert (notwithstanding that a partyappointed expert’s obligations under expert witness codes
of conduct require objectivity).

On 3 June 2016, Mr Noble (through his solicitors), wrote to
Secure Logic’s solicitors complaining that Secure Logic
had engaged in covert surveillance of his computer activity.
He also stated that he had engaged his own forensic IT
specialist (‘Expert A’), presumably in relation to the alleged
surveillance.

Background
This matter revolves around the alleged intellectual
property theft of Secure Logic’s (‘the plaintiff’) confidential
information by Paul Noble, the first defendant and former
Chief Operating Officer (‘COO’) of Secure Logic, and John
Pankhurst, the third defendant and former Business
Development Manager (‘BDM’) of Secure Logic.
Secure Logic alleged, amongst other things, that, in
May 2016, Mr Noble disclosed confidential information to
a competitor, downloaded other confidential information
to his personal computer and otherwise misused Secure
Logic’s confidential information.
Secure Logic suspended Mr Noble’s employment
on 25 May 2016 and, on 15 June 2016, commenced
proceedings seeking urgent interlocutory relief against
both Mr Noble and Mr Pankhurst to restrain them from
publishing, disclosing or using its confidential information.

On 14 June 2016, Secure Logic’s solicitors responded by
proposing that Expert A be appointed as an ICE. An ICE is
commonly appointed to assist in the execution of a search
order pursuant to Pt 25 of the Uniform Civil Procedure
Rules 2005 (NSW) and the associated review of any
material gathered.
Mr Noble objected to Expert A being appointed as an ICE on
the basis that:
“I did not want to give the undertaking referred to …
because I wished to retain [Expert A] as my own
expert … I considered that, if [Expert A] became the
‘Independent Computer Expert’, I would not be able to
use them as an expert witness in the case, for which
they had already been engaged.”
Ultimately, on 17 June 2016, consent orders were made:
•

Restraining both defendants from publishing, disclosing,
using or reproducing what was described as “Secure
Logic Confidential Information”.

•

Appointing a different forensic IT specialist, (‘Expert B’),
as the ICE and requiring Mr Noble to deliver all his
computer devices and the information contained
thereon to Expert B.

Mr Noble complied, and on 1 August 2016, Expert B prepared
a report on the basis of information provided by Mr Noble.

Vishka Peiris
Manager
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The independent shuffle

Judgment

On 5 October 2016, Secure Logic sought leave to engage
Expert B as its own expert, and to provide it with all nonprivileged information provided by Mr Noble.

Justice Stevenson dismissed Secure Logic’s motion,
making the following key points regarding the importance
of the word “independent” in independent expert:

Secure Logic attempted to justify this on the basis that:

•

Thus far, the expert has played the role of an ICE, just
as if there had been a search order and he had been
appointed in that capacity for that purpose. Thus far
the expert’s role has been parallel to that of a courtappointed expert.

•

Secure Logic could not point to any case where a
party has been permitted to use an ICE (or any other
independent expert) as its own expert. Justice Stevenson
was not aware of any such case.

•

•

•

A regime was proposed whereby Expert B was to
disclose to Mr Noble’s solicitors what documents
he proposed to disclose to Secure Logic, and to give
Mr Noble an opportunity to object on the basis of
privilege, confidentiality or relevance.
An expert is bound by, and is taken as understanding
their obligations under the expert witness code of
conduct. Secure Logic emphasised that there are “not
degrees of independence”, that the expert was “not
our expert” and that there was no reason to doubt that
Expert B would act professionally and consistently with
his duties.
Further costs would be incurred if they had to retain
their own, different, expert.

Justice Stevenson’s final remarks before dismissing the
motion were:
“The later appointment of an Independent Computer
Expert (or any other independent expert) as an expert
for one of the parties might give rise to a perception, in
the forensic accounting profession, or more widely, that
the appointment of an Independent Computer Expert
might be a prelude to a wider, and more lucrative role
in the proceedings. That may have unforeseeable and,
perhaps, undesirable consequences. In my opinion, it
is desirable that persons appointed as independent
experts (in the sense of not being retained exclusively
by either party) understand that their role will be so
confined and not just a step along the way to a retainer
by one party or the other.”
“Further, a party may be less inclined to consent to the
appointment of an independent expert if there is a risk
that that expert will later be retained by the other party.”
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Equity: a complicating factor

Significance

In the Supreme Court of New South Wales’ Equity Division
(except for the Commercial Arbitration List), Practice Note
SC Eq 11 operates such that there:

This case demonstrates that it is:

“4. The court will not make an order for disclosure
of documents (disclosure) until the parties to the
proceedings have served their evidence, unless
there are exceptional circumstances necessitating
disclosure”
“5. There will be no order for disclosure in any
proceedings in the Equity Division unless it is necessary
for the resolution of the real issues in dispute”
Justice Steveson agreed with a submission from Mr Noble
that allowing the appointment of Expert B as an expert
for Secure Logic would essentially bypass Practice Note
SC Eq 11 by giving Secure Logic access to the all relevant
documents (and irrelevant documents) of Mr Noble via
Expert B. Secure Logic submitted that this could be dealt
with by identifying specific categories of disclosure, however
Justice Stevenson found that “exceptional circumstances”
needed to be established or else no disclosure was
required, whether by agreed categories or not.

•

Unlikely that an expert will be appointed as an ICE after
they have been engaged by a party (as in the case of
Expert A).

•

Unlikely that an expert acting as an ICE (or one acting in
a similar capacity) will be subsequently allowed to act as
an independent expert for a particular party.

In a field where there are few widely-accepted experts,
these limitations may require parties to strategically choose
who they engage early in proceedings.
In some instances, an alternative may be for both parties
to agree on the role of an ICE before they are engaged, in
order to allow that expert to act in a manner which would
preclude the need for party-appointed experts.
Although this judgment is in respect to ICEs, it would
appear that Justice Stevenson’s comments relate generally
to any expert acting for more than one party in a dispute.

“Persons appointed as independent experts … understand
that their role will be so confined and not just a step along
the way to a retainer by one party or the other.”
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A dollar in the books is worth a dollar in the hand:
What can a ‘payment’ really constitute?
Timbercorp Finance Pty Ltd v Collins & Ors [2016] VSC 776; White v Timbercorp Finance Pty Ltd
(In Liq); Collins v Timbercorp Finance Pty Ltd (In Liq) [2017] VSCA 361
Introduction

Background

Experts can undertake many roles in disputes. A critical
role, though often taken for granted, is that of a teacher.
This case, dealing with differences in opinion regarding
the form in which a ‘payment’ can be made, is a classic
example where the true value of an accounting expert was
not in quantifying the economic loss a party had allegedly
suffered, but in explaining to the court an important
technical accounting concept.

Timbercorp was a managed investment scheme that
operated in the agriculture industry. It was founded in 1999.
Many investments in Timbercorp were made for the tax
benefit that investors gained, for example:
•

An investor would be issued an invoice from Timbercorp
Securities Ltd (‘Timbercorp Securities’) for a scheme
of their choice (e.g. for an investment of $100,000 for
almond lots).

In this instance, that concept was why the recording of
amounts in accounting entries was just as valid as if cold
hard cash had been exchanged (or not exchanged) between
parties. This proved to be a critical point when establishing
that the plaintiff had suffered a loss, as it established that a
transfer of value via the discharge of a liability constituted
a ‘payment’ at law. On that basis, the quantum of the
plaintiff’s loss could be considered and determined.

•

The investor would pay a 10% deposit for their
investment (in this example, investing $10,000 of their
own funds into almond lots).

•

Timbercorp Finance Pty Ltd (‘TFPL’), the financing
company within the Timbercorp Group, would fund the
remaining 90% of the investment (in this example, the
investor would take out a loan of $90,000 with TFPL for
their investment in the almond lots).

•

The investor would then have an investment in a
Timbercorp product where distributions to the investor
were to be made if and when the crops were harvested
(in this example, the total investment in almond lots was
$100,000, made up of $10,000 of the investors own funds
and the remaining $90,000 funded by a loan from TFPL).

•

The interest on the loan from TFPL was deductible for
taxation purposes in the year it was incurred, which was
prior to any distributions from harvesting the almond lots
were made to the investor.
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Timbercorp collapsed on 23 April 2009. Liquidators were
appointed soon thereafter. Litigation between TFPL and its
borrowers has been ongoing ever since. During that time:
•

TFPL commenced recovery proceedings against a
select group of borrowers in late 2009, however this was
halted pending the outcome of a class action initiated by
the borrowers.

•

The trial for the class action commenced in 2011, with
the borrowers being unsuccessful in having their loan
agreements declared void or unenforceable.

•

Following the outcome of the class action, TFPL revived
recovery proceedings and expanded their scope to
other defaulting borrowers not previously involved in the
proceedings.

•

As a result, the borrowers began to raise new defences
to avoid liability for their loans with TFPL (e.g. claims
that application monies had been released in breach of
trust under the scheme agreements).

•

This led to these proceedings where the following two
main defences were raised:
–– “journal entries recording an advance, which purport
to record the discharge of the borrower’s liability to
Timbercorp Securities, were insufficient to satisfy the
contractual obligation imposed upon the plaintiff”1; and
–– “Timbercorp Securities breached its duty as trustee
when applying Application Money to Management
Fees in the first year, because the fees had not been
incurred, were excessive or were uncommercial”
however “a valid loan had been made, by a payment
to Timbercorp Securities on account of Application
Money”2.

These proceedings involved four separate test cases tried
together with the overarching issue focussed on whether
a ‘payment’ had been made by TFPL to Timbercorp
Securities which discharged a borrower’s liability to
Timbercorp Securities, resulting in a transfer of that liability
to TFPL.

The expert evidence
Two experts were engaged by TFPL, and a single expert by
the borrowers to give evidence on the payment issue.
The expert engaged initially by TFPL, Mr S3 , who had
“assisted the liquidators of the Timbercorp group and
was familiar with the books and records of the group”4,
was asked whether journal entries contained in a journal
voucher were sufficient to constitute a payment. This
question applied to all four test cases in the trial.
One of the four test cases explored the payment issue in
detail. The other two experts were called in that test case.
Ms W, the expert engaged by the borrowers, was asked
to explain whether the journal entries in a specific journal
voucher evidenced a payment by the TFPL to Timbercorp
Securities for the respective loan under its loan agreement.
In response to this, TFPL engaged Mr H who was asked to
provide his opinion on:
•

Whether the same journal voucher recorded a payment
which discharged the borrower’s liability to Timbercorp
Securities in relation to Loan X.

•

To respond to Ms W’s evidence in relation to the
payment issue.

Prior to these proceedings, Mr S had “examined the books
of account of the group relating to 34 growers in respect
of 80 loans, as a sample from which he described how
the loan transactions were effected and recorded in the
books of account.”5 Mr S’s evidence “made it possible for
the court to understand the nature of the transactions
and the scope of the issues between the parties …
exposing the critical issue for determination”6 (i.e. what
a payment constitutes). Mr S contended that a payment
can be a “‘transfer of value’ in the discharge of a liability.”7
Essentially, this meant that a payment did not necessarily
need to involve cash; the journal entries in a journal
voucher in the books of account were sufficient to evidence
the transfer of value and hence, in the case of TFPL, the
initiation of a loan.
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In relation to a specific loan, Loan X, Mr S stated that the
journal entries within the single journal voucher in question
recorded “a payment by the plaintiff to Timbercorp
Securities in discharge of [the borrower’s] liability to
Timbercorp Securities for the balance of the Application
Money”8 (i.e. the amount loaned). Mr H contended that
the same journal voucher “recorded a transfer of value or
benefit in the sum of $205,756 in favour of Timbercorp
Securities on behalf of [the borrower], and corresponding
debt due from [the borrower] to the plaintiff for the same
amount.”9 Given their respective interpretations, TFPL’s
experts’ understandings of what a payment constituted
were largely similar.
Ms W, however, contended that “even though the
replacement of one obligation with another may have
resulted in the discharge of [the borrower’s] obligation to
Timbercorp Securities, it did not constitute a ‘payment’
from the plaintiff to Timbercorp Securities … the journal
entry merely reflected an obligation of the plaintiff to
make a payment in the future to Timbercorp Securities” in
relation to the same journal voucher for Loan X. From the
perspective of the borrowers, this ultimately meant that
“the loan amount was never paid by the plaintiff.”10
Justice Judd found that, consistent with the evidence
of Mr S and Mr H, in the test case the liability had been
discharged and replaced by a liability to TFPL. Justice
Judd ultimately ruled that TFPL was “entitled to judgment
against each defendant, in each proceeding, for the unpaid
balance of each loan as alleged, together with interest.”11

“There were no actual money
payments, by cash, cheque or
electronic transfers … loan
advances were recorded by
journal entry.”
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The appeal
A year later, two of the borrowers appealed the decision
handed down by Justice Judd. In this appeal, the borrower’s
contentions hinged on the proper construction of the
relevant loan agreements, being:
• “Payment of the balance of the application money
under [Clause 1 of a loan agreement] had to be made
to Timbercorp Securities in its capacity as responsible
entity of the relevant schemes such that it could comply
with the provisions of ch 5C [of the Corporations Act 2001
(Cth) (‘Corps Act’)].
•

Such payment also had to be made in bankable
form and could not be effected by journal entry as
Timbercorp Securities had to hold the application
money on trust in accordance with its obligations under
ch 5C [of the Corps Act];

•

the ‘loan amount’ paid by Timbercorp Finance to
Timbercorp Securities under [Clause 1 of a loan
agreement] had to possess the character of ‘application
money’ at the time of payment; and

•

even if ‘payment’ under [Clause 1 of a relevant loan
agreement] could be made by journal entry, there was
no evidence of any agreement between Timbercorp
Finance and Timbercorp Securities that allowed
Timbercorp Finance to effect such payment by way of
journal entry.”12

Justices Ferguson, Santamaria and McLeish dismissed the
appeal brought by the borrowers, stating amongst other
things that:
• “Provided that there is an agreement to that effect
between the parties to a financial transaction, payment
may be made by book or journal entry”.
•

An agreement to pay via journal entry can be inferred
in certain circumstances. The transaction was between
two wholly-owned subsidiaries of a parent entity which
had the same directors, shared a bank account and
prepared audited accounts which included a directors’
declaration that they gave a true and fair view of the
company’s financial position. In these circumstances, an
agreement must be inferred as “any contrary conclusion
defies commercial sense.”

C35

Significance
The key take-away from this case is that experts can assist
a court not only in understanding what something is or
should have been, but on what something means. That
understanding can be important to prove, or disprove, a
fundamental plank in a legal claim or defence. This was
identified by Justice Judd, who stated the evidence “made
it possible for the court to understand the nature of the
transactions and … [the] evidence assisted in exposing the
critical issue for determination.”
It also reinforces an important concept for the purposes
of determining loss or damage: a payment can take many
forms and doesn’t necessarily have to involve cash or a
physical transfer of resources. As long as there is a transfer
of value in the discharge of a liability, that is sufficient to
satisfy that a payment has occurred. That happened in this
case when, through the processing of the journal voucher,
TFPL assumed the debt owed to Timbercorp Securities
from the borrower.

This position is consistent with the Australian Accounting
Standards Board’s Framework for the Preparation and
Presentation of Financial Statements, where it is stated
that the “settlement of a present obligation may occur in
a number of ways, for example, by … replacement of that
obligation with another obligation.”13

Notes
1

Paragraph 16 of the Supreme Court of Victoria judgment dated
15 December 2016.

2 Paragraph 17 of the Supreme Court of Victoria judgment dated
15 December 2016.
3 Mr S refers to Mr Owain Stone, a Partner within the KordaMentha
team, and one of the authors of this article.
4 Paragraph 43 of the Supreme Court of Victoria judgment dated
15 December 2016.
5 Paragraph 44 of the Supreme Court of Victoria judgment dated
15 December 2016.
6 Paragraph 44 of the Supreme Court of Victoria judgment dated
15 December 2016.
7

Paragraph 45 of the Supreme Court of Victoria judgment dated
15 December 2016.

8 Paragraph 229 of the Supreme Court of Victoria judgment dated
15 December 2016.
9 Paragraph 231 of the Supreme Court of Victoria judgment dated
15 December 2016.
10 Paragraph 232 of the Supreme Court of Victoria judgment dated
15 December 2016.
11 Paragraph 322 of the Supreme Court of Victoria judgment dated
15 December 2016.
12 Paragraph 96 of the Court of Appeal judgment dated
8 December 2017.
13 Paragraph 62(d) of the AASB Framework for the Preparation and
Presentation of Financial Statements.
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Footage not found: expert reports are only useful when
they add something to the proceedings
R v Skondin [2015] QCA 138

Introduction

Miscarriage of justice

This judgment considers whether the decision by a
defendant’s counsel not to tender expert reports in a case
where his client was convicted of manslaughter and where
the defendant had requested them be submitted to the
court, resulted in a miscarriage of justice.

Mr Skondin appealed his conviction on the basis that the
incompetence of his counsel caused a miscarriage of
justice. Mr Skondin alleged his counsel had failed to:
•

Make an opening address to the jury.

•

Call Mr Skondin to give evidence.

Background

•

On 19 March 2012, the deceased, Mr Newnham, received
a fatal injury in an argument with Shane Skondin in a
supermarket.

Obtain access to the original CCTV footage from the
supermarket.

•

Cross-examine Ms Meca, who had said in her statement
that she had seen Mr Newnham collide with shelving.

•

Adduce the evidence of a pathologist, Professor D, and
of an expert who examined the CCTV footage, Dr G.

At first instance, the sentencing judge found that the
“appellant had decided to hurt Mr Newnham in anger and
frustration at the latter’s refusal to accept his assertion that
he was not an informant. He was apprehensive that his
sources of drug supply were at risk.”
Mr Skondin punched Mr Newnham because their heads
made contact, which resulted in Mr Skondin feeling
threatened. Mr Skondin had not slept for a number of
days and was under the influence of drugs. He could not
recall exactly where he had punched Mr Newnham, but he
remembered aiming for his head.

Mr Skondin claimed that he informed his counsel,
Mr Coburn and Mr Godbolt, that he wished for Professor D
and Dr G to be called, as well as to give evidence himself.
No affidavits from Professor D or Dr G were provided to the
court. However, reports authored by the two experts were
included as an annex to Mr Skondin’s affidavit.

Professor D
Professor D provided the following opinion:
“The video footage does not, in my opinion, show an
obvious punch to the side of the head – it is certainly
possible this may have occurred, and the presence of
bruising to the side of the head would be supportive
evidence for this being the location the punch came in
contact with the head. However, it is also reasonably
possible that the deceased was involved in a minor
scuffle with or without a punch connecting with the
head, following which he slipped (possibly while under
the influence of oxycodone), and struck the side of
his head against for example the display unit or the
ground, and only at that time sustaining the injury to
the blood vessel.”

Matthew Celand
Senior Executive Analyst
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Justice Holmes noted that the “point of that speculation
is not clear, but it is evident that [Professor D’s] opinion
was given unencumbered by knowledge of the appellant’s
admission to having struck Mr Newnham.”
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Dr G
Dr G provided his opinion in relation to skips in the CCTV
footage. He said that they were not due to motion detection
by the cameras, as reported by an investigating police
officer, and that if the original CCTV footage could be
supplied, he would be able to determine whether there had
been any tampering with it.

Evidence from the appellant
Justice Holmes noted that “the appellant was an
unconvincing and irritating witness. He was either unable
or unwilling to give a direct answer to questions, and was
given to descanting instead on his own woes and the
deficiencies of the investigating police and his former legal
representatives. The prosecutor would have had a field day
cross-examining him about the implausible advances in
his recollection of events as between his accounts to police
and his evidence (assuming it to have reflected what he
said here), and his even more implausible explanations for
those variations.”
Justice Holmes therefore believed that not calling Skondin
to give evidence was a prudent decision and that Skondin
not giving evidence did not result in any unfairness during
the trial.

Expert evidence
As previously mentioned, no affidavit from either expert
was provided to the court and their reports had only
hearsay status. Therefore, it is uncertain whether the
experts would have adhered to their reports if they had
been called to provide evidence.
Mr Godbolt did contact Dr G, but this avenue was not
explored any further. In relation to Professor D, a written
submission was provided that stated that the failure to
adduce his evidence “deprived the appellant of a potentially
valuable medical assessment that contradicted the opinion
as to the likely cause of death offered by [Dr L].”

Justice Holmes noted that the opinion put forward by
Professor D did not contradict any findings of another
expert medical opinion provided by Dr L, however the
theory bore no resemblance to the facts. She noted
that it “was a fine theory … [but] the prospects of a jury
accepting accident in the context of a singularly unlucky
blow were much better than in the context of the very
obvious consequence of Mr Newnham’s falling and hitting
his head.” In other words, there was entirely acceptable
forensic reason to not call Professor D to the stand.

Conclusion
Justice Holmes found that “The decision not to explore
matters further with [Professor D] or to call him to give
evidence was an entirely sensible one, and did not result in
any miscarriage of justice.”
The appeal against conviction was dismissed.

Significance
This matter had an unusual set of circumstances in which
to discuss the failure to adduce expert evidence. Generally,
the failure to adduce expert evidence during a trial can
be relied upon by the court as evidence that it would be
unhelpful to a party’s position. This case confirms, however,
that a failure to adduce expert evidence that is unhelpful or
not directed at relevant matters of dispute, may be of little
consequence.
The case also confirms that attaching a report from an
expert to a lay-witness affidavit, and not calling the authors,
will result in those reports being considered as hearsay and
hence inadmissible as evidence.

“The decision not to explore
matters further with Professor D
or to call him to give evidence
was an entirely sensible one.”
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Admissibility of joint expert opinions:
are two heads better than one?
BrisConnections Finance Pty Limited (Receivers and Managers Appointed) v Arup Pty Limited
[2017] FCA 1268
Introduction

The expert evidence

The primary focus of this judgment was whether opinions
formed or expressed jointly by two experts in the one
report were admissible as expert evidence. It suggested
that it will not typically be enough for an expert to simply
‘adopt’ the views expressed in a jointly-prepared report;
however, opinions of that nature can be admissible where
an expert legitimately holds the opinions jointly expressed
and has not conceded or ‘compromised’ their opinions in
deference to the other expert.

BrisConnections obtained expert evidence jointly from a
father and son, Michael Veitch (‘Mr Veitch’) and Tim Veitch.
They provided an expert report, an addendum report, a
reply report to the respondent’s expert (Mr Bates) and an
addendum reply report (‘the Veitch reports’). The three
experts held a conclave and produced a joint report.

This judgment also suggested that the approach taken by
the experts in preparing a report with joint opinions (not
to be confused with a joint report arising from an expert
conclave) and the seniority of the experts involved may
have a bearing on whether the opinions will be admissible.

Background
The central allegation in these proceedings was that Arup
was negligent in the preparation of traffic forecasts relied
upon by BrisConnections. The recoverable loss was said
to exceed $2 billion, and considerable amounts were spent
on expert evidence. Ultimately, the case settled, reportedly
after Arup’s traffic forecaster “conceded before the court
that an element of the forecasting model was ‘utterly
absurd’.”1

Ben Mahler
Director
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The initial expert evidence from BrisConnection’s experts
ran to almost 1,000 pages. It was described as being of
“immense complexity.” This caused hearing dates to be
vacated. It also meant that the joint expert conclave was a
lengthy exercise (at least six days of 9.00 am to 5.00 pm
meetings).
Justice Lee provided a summary of the circumstances
behind BrisConnections’ engagement of joint experts.
This included that:
•

Mr Veitch was engaged, singularly, in late 2014.

•

The engagement was complex and required the
assistance of a team.

•

In early July 2015, Mr Veitch became ill, with his illness
lasting for approximately six months.

•

From July 2015, the engagement became a joint one,
although Mr Veitch was not told of this fact due to
his illness. When he was eventually told of the joint
appointment, Mr Veitch did not question it, believing
that his son was adequately equipped and that it was a
sensible contingency plan, given his health issues.
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The objection

The issues

Arup objected to the Veitch reports on the ground that
“it was not apparent the opinions expressed were wholly or
substantially based on the specialised knowledge of either
Mr Veitch or his son and, as a consequence, the exception
to the exclusionary Opinion Rule, contained in s79 of the
Evidence Act 1995 (Cth) … was not engaged.”

In an attempt to address the admissibility issue,
BrisConnections sought to introduce an amended version
of the Veitch reports that were stated to record the opinions
of Mr Veitch only.

Justice Lee commented that this was not a ‘run of the
mill’ objection. Arup objected to the entirety of the Veitch
reports, yet did not do so until after the joint conclave had
been completed. Justice Lee suggested that, had such an
objection been made at an earlier point in the proceeding,
he would have had preliminary hearings to resolve the
matters earlier and hence to facilitate a just resolution in
an efficient manner.
Justice Lee also observed that this objection gave rise to a
question of admissibility, and not discretionary exclusion.
As Justice Lee said, this meant that the “potentially
grim consequences of upholding the objection must be
put entirely to one side and attention must be focussed
solely on whether the opinions, sought be adduced in
evidence, are admissible in accordance with the principled
application of s79.”

Arup argued that this approach (described by Justice Lee
as an approach “which might uncharitably be described
as throwing one traffic expert under a bus”), did not “cure
the insuperable problem that had commenced with an
instruction from BrisConnections’ solicitors for the retained
experts to form joint opinions.”
There were then two separate issues for Justice Lee to
consider:
1. Whether a “joint opinion” could ever be admissible.
2. Having started as a joint opinion, whether a single expert
could then say that those opinions “were the product of
the application of [the expert’s] specialised knowledge
(that is, the deployment of his and not someone else’s
specialised knowledge).”

Those “grim consequences” were that, had the objection
been upheld, not only would the Veitch reports be
rendered inadmissible, but also “much of the Bates Report,
responsive to the Veitch Report, would have become the
forensic equivalent of clapping with one hand.”
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The contentions

The decision

Arup contended that the evidence of both Mr Veitch
and his son established that the opinions set out in the
Veitch reports “arose from a process of collaboration
and inevitable compromise. A compromised opinion is
not an admissible opinion. This impermissible feature of
compromise is demonstrated by a tell-tale: it was absurd
to suggest that Mr Veitch and his son had separately and
independently come to the same conclusion on the basis of
the same reasoning on each and every matter.” They also
argued that extending this concept to other areas of expert
evidence would lead to “chaos” and “enormous unfairness.”

Justice Lee identified two admissibility issues: substance
and form.

BrisConnections contended that this was “no different
from what happens in many complex expert engagements
where there is a need for a team to amass all the factual
data upon which an opinion is to be expressed; it is clear
that such tasks can be delegated to another … What is
necessary to make the opinions in such a report admissible
is that the expert who comes to give evidence has duly
considered everything in the report, and has ‘adopted’ the
opinions in the report, including the reasoning processes,
as the expert’s own.”

“A final view was taken as to these
matters following a discussion
between the team; this is to be
expected in a task of such scope
and complexity.”
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In relation to substance, Justice Lee drew a distinction
between ‘compromised opinions’, being a decision to
adopt an opinion of another witness as a compromise, and
opinions debated between experts that eventually produce
a consensus opinion. Justice Lee found that the former is
“an abdication of the expert’s responsibility” and the latter
is the “faithful discharge of the expert’s responsibility to
test and refine the expert’s views … even though it may
involve embracing a final view which may not have been
initially evident.”
In relation to form, Justice Lee referred to existing case law2
that indicates it must be ‘apparent’ from tendered evidence
how the opinion follows the application of specialised
knowledge.
Justice Lee found that:
•

Due to the distinction between ‘compromised opinions’
and consensus opinions, it was not enough for joint
authors to simply ‘adopt’ the opinions recorded in a
report. Those opinions must rest on the specialised
knowledge of the expert.

•

Mr Veitch accepted the commonality of opinions
with his son, however he made the point that “in any
collaborative effort of this complexity, there would
obviously be discussion as to matters relevant to the
formation of the key opinions”.

•

The “evidence did not descend into individual detail,
but plainly there would be a whole range of inputs
relevant to the formation of opinions (such as particular
percentages to adopt as to discounts or economic
statistics or, more broadly, as to the interpretation of
primary data) upon which reasonable minds might
differ, and a final view was taken as to these matters
following a discussion between the team; this is to be
expected in a task of such scope and complexity. Indeed,
to use the words of Mr Veitch, it is ‘natural’ that this
process occurs”.
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•

•

It was “clear … Mr Veitch held every one of the opinions
expressed in the Veitch Report, which he arrived at, in
part, by relying on the work of the team he assembled
(and particularly Tim Veitch in testing, discussing and
recording his views)”.
Therefore, on the balance of probabilities, the opinions
of Mr Veitch were substantially based on his specialised
knowledge, and were admissible.

After reaching this conclusion, Justice Lee emphasised
three points:
1. The scale of the expert evidence required a team
approach. However, given the Veitch reports were
drafted only after views on issues had been formed and
then the drafting was developed collaboratively, it was
not unsurprising that both authors had coinciding views.
2. Mr Veitch was more experienced. His oral evidence gave
the impression that he would not ‘surrender’ a genuine
view on a matter of significance.
3. In his view importantly, both parties addressed the
question of admissibility with respect to the entire
report. Neither side attempted to argue some of the
report was inadmissible or admissible.
Arup’s submission that extending this decision to other
cases would cause “chaos” was rejected on the basis that
Justice Lee’s reasoning would prohibit ‘compromised’
opinions and s135 of the Evidence Act 1995 (Cth) prohibits
a “weight of numbers” approach in expert evidence.
Justice Lee provided an aside in relation to “comprised
opinions”, noting that where an expert expresses an altered
opinion in a report as a result of a conference with other
experts or in conclave, “it could not be said … [the expert
was] producing anything other than an appropriate and
admissible report.”

Significance
In light of this judgment, if more than one expert is engaged
by a party to produce a ‘joint’ opinion, care should be taken
to ensure their opinions will be admissable at trial. This may
include:
•

Ensuring the experts adopt a process that demonstrates
mutual consideration of critical issues, in order to avoid
the argument that they ‘compromised’ opinions rather
than reached a consensus.

•

Ensuring the experts adopt a process that demonstrates
mutual review of the report, rather than having separate
responsibilities for separate parts of a report.

•

Ensuring the form of the report makes it explicitly
clear that each expert has considered the basis of the
opinions expressed, has relied on their own specialised
knowledge in supporting those opinions, and the
opinions expressed are their own.

•

Considering the relative balance of experience between
the experts.

To avoid any unnecessary cost, objections to expert
evidence on grounds of inadmissibility should be raised as
early as possible during proceedings.

Notes
1

http://www.afr.com/business/legal/arup-in-talks-to-settlebrisconnections-case-with-ppb-advisory-20171114-gzlc6c.

2 Specifically, Dasreef Pty Ltd v Hawchar [2011] HCA 21 and
HG v The Queen [1999] HCA 2.
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To write or not to write: the appropriateness of
contemporaneous instruction letters
BrisConnections Finance Pty Limited (Receivers and Managers Appointed) v Arup Pty Limited
[2017] FCA 1268
Background

Obiter dictum comments

This judgment relates to proceedings in which the central
allegation was that Arup were negligent in the preparation
of traffic forecasts relied upon by BrisConnections. The
substantive matters in relation to expert evidence in that
case were separately considered in C37 | Admissibility of
joint expert opinions: are two heads better than one?

Justice Lee provided obiter dictum comments in relation
to the timing of the letter of instruction to BrisConnections’
expert (Mr Veitch). Justice Lee’s comments are best
summarised using his own words:
“A practice seems to have developed whereby a letter
of instruction is provided contemporaneously (or near
contemporaneously) with the finalisation of the expert
report. Whether such a course actually complies
with the requirements of FCR 23.13(1)(d) is open to
question (although it is unnecessary to decide, given
the absence of any objection on this basis).”
[emphasis added]

This review considers only the obiter dictum comments
on whether the practice of legal practitioners providing
instruction letters to experts dated on or about the date of
the expert’s report is appropriate, with suggestions that this
could render an expert’s report inadmissible.

“The point of a letter of
instruction being annexed to a
report is not to act out a stylised
ritual, but to provide the court
with a transparent indication of
what has been provided to the
expert and the questions that
the expert was actually asked.”

Ben Mahler
Director
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He noted that in this instance the “Instruction Letter cannot
be taken seriously”, as it was provided after a year of the
expert working “hand in glove” with solicitors and dated at
a time when the expert’s report was complete except for
signatures, yet purported to:
•

Introduce the solicitors.

•

Request the expert review the pleadings by way of
background.

•

Enclose a disc and hard drives.

•

Provide a copy of Practice Note CM7 (which apparently
other evidence suggests it did not).

•

Identify the questions the experts were to consider.

•

Request that they prepare a report.
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Justice Lee was critical of the approach, stating that:
“The point of a letter of instruction being annexed to a
report is not to act out a stylised ritual, but to provide
the court with a transparent indication of what has
been provided to the expert and the questions that
the expert was actually asked to address. It should be
able to be read literally without being silly. As is (at the
very least) implicit in [the Federal Court rules relating
to expert evidence], the work of the expert is to attend
to the questions ‘the expert was asked to address’, not
to invert the process by using the expert’s specialised
knowledge in order to identify the questions that should
have been asked and the assumptions that should
have been given.”
“The integrity of the expert evidence process and
the independence of experts is best facilitated by
transparency in what is being asked of experts prior
to, or at the time, they are forming their opinions
and, if the questions need to change because they
are misdirected, a record being made by way of
supplementary instructions as to what has changed.”
[original emphasis]
He noted that the ‘true instruction’ of the expert was oral,
and only emerged during oral evidence at trial.
Attaching a letter of instruction is not mandatory under
the Federal Court Rules 2011, which states an expert
must “identify the questions that the expert was asked to
address”1. However, the current Federal Court of Australia’s
Expert Evidence Practice Note (GPN-EXPT) (which applies
to any Federal Court proceeding) states2 that an expert shall
be compliant with the rules if it:
•

Complies with the Harmonised Expert Witness Code of
Conduct.

•

Additionally, attaches or exhibits “documents that record
any instructions given to the expert.”

Justice Lee noted that rule 23.11 of the Federal Court Rules
2011 provides that “a party may only call an expert at trial if
the party has complied with Division 23.2 of the FCR.” This
suggests that, to the extent a judge finds the practice of
providing instruction letters dated contemporaneously with
the finalisation of an expert’s report does not comply with the
Federal Court Rules 2011, the report may be inadmissible.
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An expert’s perspective

The role of experts

In relation to the timing of a letter of instruction, Justice Lee’s
comments are not binding since he identified that it was
unnecessary for him to consider the issue. However, there
are some important potential implications that arise from
his comments.

When commenting on the timing of the letter of instruction,
Justice Lee stated that “the work of the expert is … not
to invert the process by using the expert’s specialised
knowledge in order to identify the questions that should
have been asked and the assumptions that should have
been given.”

The role of oral instructions
There is no requirement that requires instructions to be
provided in writing, other than perhaps the Federal Court
of Australia’s Expert Evidence Practice Note (GPN-EXPT)
s5.2(c)(i), which indicates a report must “attach or exhibit
instructions.”
Even where a formal instruction letter is provided early
in an engagement, experts may be provided additional
instructions during an engagement. For example, when
estimating the value of a company, an expert may be
instructed during the course of the expert engagement
to assume an average life of a company’s assets to be
20 years for the purposes of calculating depreciation.
The need for these instructions is often unknowable at the
time an expert is engaged, since it is the expert themselves
who identifies that there are facts that must be proved by
their engaging solicitors in support of their opinion.
For expediency, and to avoid contradictions and confusions
in instructions, it is not uncommon for these instructions
to be formalised into an ‘instruction letter’ issued
contemporaneously to the finalisation of a report.
The evolutionary nature of case management
It is common for an expert to be approached on a matter
when there are still uncertainties in relation to some
aspects of the proceeding or the allegations being made
by one or both ‘sides’. This may be in the form of pleadings
being amended, documents being discovered, and lay
witness reports or statements being still in progress.
With modern case management timelines, it is more
common than ever to be engaged to perform work while
these areas are being finalised. An expert may be engaged
when the appropriate questions are therefore not known,
and where the information to be provided is still incomplete.
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With respect, an important role for experts is to assist
lawyers and their clients understand the issues on which
the expert can legitimately provide an opinion (those being
the matters that are within their expertise) and the limits
of those opinions in relation to the issues which need to
be established by the relevant party. Indeed, that lawyers
and clients do not have a complete understanding of the
appropriate questions to be put to an expert must be the
rule rather than the exception, given that the role of the
expert will typically relate to matters in which the lawyer or
client is not an expert.
At s3.2 of the Federal Court of Australia’s Expert Evidence
Practice Note (GPN-EXPT), while including a valuable
warning about ‘inappropriate communications’, also
emphasises that lawyers should not feel compelled to
engage a second ‘consulting’ expert to address such
matters:
“A party or legal representative should be cautious not
to have inappropriate communications when retaining
or instructing an independent expert, or assisting an
independent expert in the preparation of his or her
evidence. However, it is important to note that there
is no principle of law or practice and there is nothing
in this practice note that obliges a party to embark
on the costly task of engaging a ‘consulting expert’
in order to avoid ‘contamination’ of the expert who
will give evidence. Indeed the Court would generally
discourage such costly duplication.” [emphasis added]
Of course, the roles that an individual with expertise
relevant to a matter in dispute might play extend beyond
the preparation and delivery of evidence before the court.
The court has long recognised the (at times) valuable role
of an expert who provides ‘expert assistance’ to lawyers and
clients in the preparation of their cases.
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This was made plain by Justice Allsop in the seminal case
of Evans Deakin Pty Ltd v Sebel Furniture Ltd [2003]
FCA 171 (which was for many years included as a footnote
in the Federal Court of Australia’s Expert Evidence Practice
Note (GPN-EXPT)). As Justice Allsop said then, there was
no reason why the same person could not undertake both
that role and provide admissible expert evidence in the
same matter3:
“There may well have been great value in those preparing
Sebel’s case obtaining the views of [Mr R]. Such views
would no doubt have assisted them in analysing and
preparing the case and in marshalling and formulating
arguments. That is the legitimate, accepted and well
known role of expert assistance for a party preparing
and running a case. Expert evidence in which a relevant
opinion is given to the Court drawing on a witness’
relevant expertise is quite another thing. There is no
ethical reason why it cannot be given by the person
providing assistance, as long as that person and the
legal advisers understand and recognise the difference
between the two tasks, and keep them separate.”

Significance
Given the increasing trend towards attaching letters of
instruction that are contemporaneous with the completion
of an expert’s report, it is likely that there will be future case
law on this topic. In the interim, legal practitioners should
consider the implications of Justice Lee’s comments that
this practice may represent non-compliance with the
Federal Court Rules 2011 and result in the exclusion of
an expert’s evidence. There are also the general potential
negative inferences a judge may form due to perceived
transparency issues of the nature to which Justice Lee
refers.
Possible alternatives to dating instruction letters
contemporaneous to the finalisation of an expert report
include:
•

Engaging a consulting expert to help draft questions to
be put to an independent expert.

•

Requesting an expert detail their instructions in the
report rather than attaching an instruction letter. In the
Federal Court, this should be considered in the context
of GPN-EXPT.

•

Issuing a generic instruction letter when appointing
an expert, noting that specific instructions are to be
provided orally.

•

Issuing a series of instruction letters, moving from a
general brief to specific questions over time.

Timing of instruction letters
Having said that, with a modicum of care and attention to
the formulation of a ‘confirmatory’ instruction letter, the
peculiar (if not bizarre) aspects of the instruction letters to
which Justice Lee referred can be avoided. Plainly, such
a letter should not suggest, in any way, that it forms the
first communication with the expert, nor that the expert is
receiving, for the first time, a copy of the requisite code of
conduct (not least because, if that was indeed what was
happening, it is likely that the resulting report would not
have been prepared in compliance with the practice note).
It should also not suggest that, for the first time, a vast array
of information that plainly could not have been absorbed
by an expert in the course of one 24 hour period is being
provided to the expert. However, if the expert is retained
at the start of an engagement using an instruction letter
which reflects the (likely) uncertainty as to the scope of the
engagement (and to which is attached the requisite code of
conduct) and is then provided with a final instruction letter
which records in one place the substance of all preceding
oral instructions, the desired level of transparency to which
Justice Lee refers may well be achieved.

Notes
1

Federal Court Rules 2011, rule 23.13(1)(d).

2 Federal Court of Australia: Expert Evidence Practice Note
(GPN‑EXPT), s5.2.
3 The expert to whom Justice Allsop was referring in this matter was
Andrew Ross, a Partner in KordaMentha Forensic’s team.
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Experts should be under control when providing
evidence in arbitration

Introduction
This article makes reference to the recent instructive
article Controlling Expert Evidence in International
Arbitration1. Whilst it is certainly not desirable for an
independent and impartial expert to appear to have been
‘controlled’, experts ought to very much aim to be under
control so that the arbitral panel receives the full benefit
of the expert’s experience in as clear, efficient and concise
a manner as is possible.

matters. Given that the expert is usually being called to
opine on complex issues which fall largely outside of the
comfort zone of the instructing legal team, questions or
misconceptions on the part of the legal team about the
significance of particular issues can, and do, occur. This
can sometimes manifest itself in the identification by
the proposed expert that in fact an additional, or even
alternative expert (for example from a different field) is
required. Early briefing can assist in addressing these
misconceptions before it is too late.

This article therefore considers factors which can
contribute to successful expert evidence in arbitration.
It is written from the perspective of the expert, rather
than the instructing party or counsel. It draws not only
from the author’s own experience, but also from a survey
amongst KordaMentha colleagues2 who have kindly
shared their experiences and thoughts in acting as partyappointed experts in a diverse range3 of legal disputes
across Asia, Australia and elsewhere. Whilst the focus
is on the Arbitration context, comparisons to our shared
experiences in various court roles are at times also useful.

Whilst the days of receiving a call along the lines of “We’re
in a hearing next week, are you available to prepare a
report?” are mostly, and gladly behind us, by and large
briefings still do tend to be too late, perhaps in the belief
that this may save expert costs through limiting the
time available for their work. Inevitably what follows is a
curtailed expert report preparation process, and much
greater likelihood that a significant aspect of the expert’s
evidence is compromised or overlooked, or that significant
information which may have had a bearing on the expert’s
analysis is not at hand.

Conduct the initial briefing as soon as
feasible

Our collective advice to instructing lawyers is that a short,
early briefing is invaluable, and ideally this should be
conducted face to face. Involvement of key client personnel
with first-hand knowledge of the significant events should
ensure that the retained expert is able to assist the client in
finding the appropriate questions, issues and information
or identifying previously unknown issues with the opposing
party’s case or its expert evidence. This may bring the
additional benefit of meaning that the early input of the
quantum expert can assist in better informing decisions
about the settlement strategy.

It is hard to contemplate that an initial briefing can ever
occur too early. Early briefing of the expert allows her, or
him, to provide meaningful expert input into the proposed
questions or matters for expert evidence, and the sources
of evidence likely to be required to opine on those

John Temple-Cole
Partner
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Use should therefore be made of the expert’s knowledge
and insights to obtain a strategic advantage early in the
case. By its very nature, expert evidence is difficult to
understand for a lay person. It is critical to the success
of any case that the legal team obtains a mastery of the
expert evidence so they can understand the strengths
and weaknesses of the case, and frame an appropriate
case strategy. The expert is there to assist with that
understanding, so it is wise to make use of their knowledge
and expertise.

A1

Questions for the expert –
general or specific?
The formulation of questions requiring expert input is one
aspect where practices vary widely. Unless questions have
been derived from arbitral orders or agreement between
the parties, the provision of specific questions at the time
of the retainer or initial briefing, can sometimes cause
difficulty where those initial questions turn out to be either
misdirected or incomplete.
Similarly, even for an experienced and sophisticated client,
it is difficult for them when dealing with complex matters
subject to expert knowledge, to necessarily ask all of the
right questions. Even if they can, the analysis of information
provided through document discovery or disclosure can
often lead to a need to augment or amend the specific
questions initially posed. Hence, the approach of developing
and agreeing questions through the course of the expert’s
engagement is preferred and to be encouraged.
Arguably a better approach is to brief the expert with an
initial general brief to, for example, “provide an expert report
setting out a quantification of damages” with further, more
specific questions or scenarios to be developed in due
course. Taking this example, the expert may then be free
to apply their expertise to identifying additional pertinent
questions, calculations or scenarios relevant to the case
which can be formalised in a final brief around the time of
settling the report.

Interactions with other experts
For the most part, our collective experience is that parties
retaining us are adept at ensuring that experts from
equivalent fields are matched, so that there is minimal
risk of experts being asked to respond to reports which are
partly or wholly outside of their area of expertise.
Notwithstanding, experts do, of course, tend to encounter
many areas of disagreement. More often than not in our
experience, this is down to the conflicting instructions
and assumptions given to each expert, or to information
asymmetry.

By way of example, a starting assumption for one expert
that a venture would have continued and was expected to
prosper, countered by an assumption for the respondent’s
expert that it would have failed, will complicate the task of
preparing the responsive report, and any joint report which
follows (on which, more below). Each expert will need to be
adept at balancing the need to assist the arbitral panel, with
the need to respond to the other expert’s position, within
the boundaries of their respective instructions.
Likewise, it is not uncommon for one quantum expert to
be instructed to quantify damages on the assumption that
the party instructing them has suffered loss emanating
from specified conduct. By contrast, the responding
expert may simply be instructed to critique the approach
and calculations of the quantifying expert, but on the
assumption that the conduct in question either did not
occur, or did not contribute to loss. Whilst this approach
allows the responding expert to highlight any perceived or
actual flaws in the quantifying expert’s calculations, it may
also somewhat disadvantage the responding expert, and
the probative value of their report, where the responding
expert has not put forward their own alternative calculation
or methodology. It is therefore worth contemplating
whether the scope of the responding expert’s report should
go beyond a simple critique, to encompass their views on
alternative calculations which may apply in the event that
the alternative case is successful.
Information asymmetry can take a number of forms. An
expert may report, for example, that the basis of a particular
calculation or assumption is ‘management information’,
without specific reference to particular documents. The
task of the responding expert is hampered by the lack of
access to, or proper understanding of that information, at
least at the initial reporting stage. The actual basis may
only be revealed close to trial, thereby limiting the ability
for the information to be properly assessed and challenged.
The expert can assist in identifying such gaps in the
information audit trail, so that efforts can be made to seek
its production.
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A more challenging and sometimes confronting issue,
and again one which is not uncommon, arises from
the encounter with an expert who does not necessarily
understand their role, and who seeks to adopt views on
interpretation of facts that are really the province of the
arbitrator or judge. This can even extend beyond the report
to oral evidence at trial, and is seen both in respect of
professional advisers who are retained (and perhaps have
less familiarity with the expert process and duties), and also
with ‘in-house’ experts who are held out to be independent.
Speaking personally, it is best to stay true to the principle
that the expert is there to assist the arbitral panel. Whilst
it may be necessary for the expert to ensure that the
retaining client is made aware of apparent differences
in opinion caused by informational issues or differing
assumptions, or through a failure to understand the expert
role, this should in no way detract from the central focus of
the expert’s work, which is to assist in clarifying the issues
at hand in an impartial manner.

Expert conferencing and joint reports
Jurisdictions such as Australia have been at the forefront
of the use of concurrent evidence (of which, more below).
This is now the norm in courts here, as well as in most
arbitration forums. Alongside this, an expert conclave or
joint meeting does normally occur prior to the hearing –
but not always.
It has been our experience however that many experts
called to give evidence are relatively new to the concept of
evidence being heard concurrently. Equally, all arbitration
guidelines and rules, and even arbitral orders, which we
have encountered offer no specific guidance or rules as
to the manner or ‘running order’ in which the process
will occur. It is fair to say that we have encountered every
manner of variation in the process. What follows therefore
is a narrative around the ‘usual’ process, to the extent such
a thing exists.
Following the production of a quantifying expert’s report,
and responsive report, there is little doubt that the norm
is for this to be followed by orders for a pre-trial conclave
between experts, with subsequent examination of the
experts concurrently – although not always. (In the case
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of a recent ICC arbitration in which I was involved, such
orders were made, but evidence was not then heard
concurrently). Where it does occur, the conclave usually
results in the production of at least one Joint Expert Report
or statement, however how that occurs and what the joint
report contains varies considerably.
Typically, orders require the experts to produce a joint
report setting out the matters on which they agree, and the
matters which they do not, including reasons. Not unheard
of, however, are orders requiring the production of one
joint report setting out the matters on which the experts
agree, and to the extent the experts disagree, each expert
to produce a separate report setting out those areas of
disagreement. A total in other words of up to three reports
emanating from the Joint Expert process (in addition to
the two original reports). In our view, this latter formulation
is somewhat problematic and unnecessarily complex. Our
belief is that the arbitral panel is best assisted when dealing
with a single joint report which presents the key issues
and components of the calculation, and for each of those
components, a brief statement on each expert’s position
including whether they agree or disagree, and if not the
reasons why.
In addition to providing a more concise and logical
presentation of the issues, such a joint report has the
advantage, if well written and structured, of alleviating the
need for cross-examination of the experts on their original
reports. In other words, the joint report provides the arbitral
panel and counsel with a convenient agenda for crossexamination and clear statements on each expert’s position.
Only where the original reports contain significant detail
should it be necessary for cross-examination on those
reports to occur. Having said that, even where joint reports
are prepared, our experience is that it is not unusual for that
joint report to be wholly ignored at trial, and instead for the
experts to be cross-examined on their original reports. This
should highlight the importance of proper consideration
being given by instructing lawyers to the purpose and
structure of the joint report.
A final practical point is to note that preparation of Joint
Expert reports may occur in a number of ways, but in our
view the most satisfactory way is to start with a face to
face meeting between the experts (geographical challenges
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allowing) in order to maximise mutual understanding of
where each expert is coming from in the development of
their opinions, and to identify whether different opinions
flow from different instructed facts, or differences in
methodology. The preparation of the joint report through a
conclave is very much a process, not a single meeting, and
can extend over a period of time involving both face to face
meetings (including both experts and their assistants at
times), communications and the exchange of various drafts.

Evidence at hearing
As explained, concurrent evidence is now the norm, but
with great variation in practice.
For experts, concurrent evidence is an entirely different
experience to traditional examination in chief and crossexamination. It takes on more of the characteristics of a
roundtable discussion and this has both advantages and
disadvantages in ensuring that your opinion is clearly
understood by the arbitrators. Where there is a panel of
arbitrators rather than a single arbitrator, this exacerbates
the difference.
Despite being the norm, our collective experience is that
there is not an adequate briefing as to the manner in which
the evidence is to be heard, any instructions by the arbitral
panel and the effect, if any, on cross-examination. It is not
unheard of for each expert, without warning, to be invited
at the beginning of the concurrent evidence session to
“give a short opening statement”, clearly something where
advanced warning would have been useful. I have personally
developed a mindset of “be prepared for anything.”
Perhaps the key difficulty for an expert in concurrent
evidence is knowing when to make a comment or ask
a question, and when to leave it to counsel to ask the
question or illicit the comment from the expert more
directly. I have personally witnessed an inexperienced
expert interrupt not only counsel, but also the Judge,
perhaps in the misconstrued belief that open discussion
was being encouraged. The style that is required will
depend on the expectations of the arbitral panel – the
more interactive the discussion is, the easier it is to
ensure that points are raised without appearing to be an
advocate. Ideally there should have been discussion with

counsel before the concurrent session to understand their
expectations. Things obviously change in the concurrent
session, and part of the expert’s role is to assess whether
the arbitral panel has understood their perspective and
opinions (even if it is less clear whether they accept them).
When sitting alongside other experts it is tempting to
‘cross-examine’ them, but one needs to be very measured
and to temper this tendency, again remembering that the
primary function of the expert is to provide impartial expert
assistance for the benefit of the arbitral panel.

Conclusion
Experts can play a critical role in role in assisting the arbitral
panel understand key aspects of the case before them. To
ensure that the arbitral panel has the fullest opportunity
of understanding the expert’s perspective and opinions,
we would encourage clients to commence the expert
briefing process early, and to develop specific instructions
and questions through the engagement, allowing experts
to apply their expertise to identifying additional pertinent
questions where appropriate.

Editor’s note: This article was first published in the
Asian Dispute Review, April 2018 edition.

Notes
1

Controlling Expert Evidence in International Arbitration, Jonathan
Lee QC, Asian Dispute Review, January 2017.

2 Owain Stone (Melbourne), David Van Homrigh and Brian Wood
(Brisbane), Shimin Lin (Singapore).
3 The author and contributors can broadly be described as forensic
accountants and quantum experts, with experience in the
assessment of loss, damages, or valuation in matters arising from
contractual or joint-venture disputes, post-acquisition disputes,
intellectual property disputes together with the forensic investigation
of corporate, family business, estate and matrimonial disputes.
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Trends in expert evidence I:
Concurrent evidence – how did we get in the hot tub,
is it popular and are we staying in it?
Introduction
Whilst its modern history goes back at least thirty years,
in the past decade or so it has been increasingly difficult
to attend a legal conference or read a legal journal without
some discussion of concurrent evidence, colloquially known
as the ‘hot tub’. Such is the plethora of articles and papers
on the subject, it is difficult to come up with a witty title for
articles on the topic (so we have not!).
It is often said that success has many parents, however
it seems generally accepted that concurrent evidence
was an Australian invention, first introduced in the
Competition Tribunal1 and later adopted by the Federal
Court2, the Supreme Court of New South Wales3 and
other Australian courts and tribunals. Since then it
has been formally adopted or used in most Australian
jurisdictions. Internationally it has also been used in the
courts of Canada, England and Wales, Hong Kong, Malaysia,
Singapore and South Africa, as well as being an increasing
feature in many arbitrations.

So why was concurrent evidence
considered necessary, and has the practice
dealt with those issues which produced it?
The recorded use of expert witnesses in Commonwealth
jurisdictions goes back at least as far as the sixteenth
century4. However, by the nineteenth century, concerns
and criticisms about the partiality of expert witnesses were
prevalent. They have not abated in the interim5.
It is nearly 20 years since the publication of the seminal
work Australian Judicial Perspectives on Expert Evidence:
An empirical study by Dr Ian Freckelton, Dr Prasuna Reddy
and Hugh Selby. This study focussed on what the Australian
judiciary thought about the presentation of expert evidence
in court. Concerns were raised by the respondents to the
survey, which has provided some statistical analysis of
issues that had been discussed anecdotally by lawyers,
judges and experts for some time.
Adversarial bias
One of the key issues identified by the study was that of
adversarial bias – both conscious and sub-conscious. The
existence of concerns about expert bias is hardly new. It is
something Australia shares with many other jurisdictions.
However, the study provided a snap-shot of the scale of the
issue: two thirds of the judges who answered the question
reported they had ‘occasionally encountered’ bias on the
part of experts and a little over a quarter of the respondents
said they encountered bias on the part of the experts ‘often’.
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A related issue identified by the study was concern about
experts who go beyond their expertise, which it was
thought was sometimes a function of trying to ‘help’ their
client – a form of bias. This phenomenon was encountered
‘occasionally’ by nearly four out of five judges answering
this question, while one in eight respondents said they
encountered this ‘often’.
The practice of concurrent evidence has been perceived by
many observers to reduce bias and increase the objectivity
of expert witnesses. By putting them alongside their peers,
it is said, they are less likely to advance inappropriate,
or biased opinions, as such views are (perhaps) better
understood by their peers than by counsel. The logic is
that they are open to immediate cross-examination by
someone who fully understands the issue, rather than
through cross-examination by counsel, armed only by a
stream of scribbled notes from the other expert(s) sitting
behind counsel. Others suggest that experts are less likely
to overstep their expertise when a peer can challenge any
over-reaching immediately, rather than only by an alert
and well-prepared counsel. However, some observers
have commented that the use of opening and/or closing
statements may lead to further entrenching adversarial
positions by experts.

The practice of concurrent evidence can facilitate
communication on technical issues as between the experts,
but it also allows (arguably, requires) discussions between
the judge and the experts. This is said by many observers to
facilitate the understanding of the judge. It is also assisted
where the experts have been required to prepare a joint
report prior to the concurrent evidence at trial (a process
most often referred to as the ‘expert conclave’ or ‘expert
conference’), which sets out (hopefully clearly) the areas on
which the experts agree, those they disagree and – most
importantly – the reasons they disagree.
Questioning
The study identified that over a third of responding judges
‘often’ encountered a failure by counsel to pose examinationin-chief questions appropriately. Furthermore, over a third
of responding judges ‘often’ found that cross-examiners
had failed to make the expert witness accountable.
Again, one potential benefit of concurrent evidence is that the
experts can directly question each other. Because this is so,
they are less able to hide behind a potential (or intentional)
lack of understanding of questions posed by counsel.

Understanding
Another significant concern expressed was that expert
evidence is difficult to comprehend. A little over three
quarters of judges who answered this question said they
‘occasionally’ encountered expert evidence that was
difficult to understand, and one in seven said this was
‘often’ the case.
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An ever-changing landscape
In addition to the study by Freckelton, Reddy and Selby,
the issue of the management of expert evidence has been
considered, largely as part of broader reviews of civil litigation,
on several occasions in the last two decades, including:

to them. It also gives the judiciary a consistent basis for
dealing with the evidence of those who continue to ignore
the role and function expected of an expert.
In addition to general requirements, the Supreme Court of
New South Wales has issued Practice Note No. SC Gen 11
dealing with the specific issues of joint conferences of expert
witnesses. We are aware that this practice note is being used
as guidance in other jurisdictions.

•

The Western Australian Law Reform Commission6 in 1999.

•

The Australian Law Reform Commission7 in 1999.

•

The New South Wales Law Reform Commission8 in 2005.

•

The Victorian Law Reform Commission Civil Justice
Review Report9 on 28 May 2008.

The 2016 Federal Court of Australia’s Expert Evidence
Practice Note (GPN‑EXPT) includes guidance on the
procedures that may be used for concurrent evidence. The
key procedural suggestions include:

These reviews have posited several changes to the way
in which expert evidence is used in courts. They have also
led to other changes in the law and practice of dealing with
experts in Australian courts, including:

• “Concurrent expert evidence may be taken at any
convenient time during the hearing, although it will often
occur at the conclusion of both parties’ lay evidence.”

•

Practice directions and guidelines for experts.

•

Expert conclaves.

•

Legislative changes and more active case management
(particularly in some commercial lists).

•

Concurrent evidence.

The increasing use of concurrent expert evidence over
recent years cannot be viewed in isolation – it is part of a
matrix of changing rules, practices and expectations.
Practice directions and guidelines
The introduction in 1998 of the Guidelines for Expert
Witnesses in Proceedings in the Federal Court of Australia
was the first of a number of court practice notes and
guidelines issued by courts across Australian jurisdictions
relating to expert evidence. Whilst the language in these
documents is subtly different, they all aim to address the
concerns identified in the Freckelton, Reddy and Selby
study by explicitly making the expert witness aware of
their obligations to the courts. Whilst they are unlikely, in
isolation, to impact the (in our experience) rare occurrence
of an expert who is wilfully prepared to be an advocate for
their client (rather than an advocate for their own opinions),
they offer some assistance to an expert who is new to
the process or is yet to have their role properly explained
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•

Each expert may be given the opportunity to provide
a summary overview of their current opinions and
explain what they consider to be the principal issues of
disagreement between the experts, as they see them, in
their own words.

•

The judge will guide the process by which evidence is
given.

•

Using any joint report or list of issues as a guide for
all the experts to be asked questions by the judge and
counsel, about each issue on an issue-by-issue basis.

•

Ensuring that each expert is given an adequate
opportunity to deal with each issue and the exposition
given by other experts including, where considered
appropriate, each expert asking questions of other
experts or supplementing the evidence given by other
experts.

•

Ensuring that legal representatives have an adequate
opportunity to ask all experts questions about each
issue. Legal representatives may also seek responses or
contributions from one or more experts in response to
the evidence given by a different expert.

•

Allowing the experts an opportunity to summarise their
views at the end of the process where opinions may
have been changed or clarifications are needed.
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Whilst these appear sensible approaches, and have been
followed (to some extent, or with variations) in many of the
matters where KordaMentha Forensic experts have given
concurrent evidence, it is correct to say that the “devil is in
the detail.”
Expert conclaves and joint reports
It is apparent, both anecdotally and from our case reviews,
that there has been an increased use of joint expert
conferences (‘conclaves’ or ‘conferences’) prior to, or often
during, trial. The output from these conclaves is normally
a joint report, which usually sets out areas of agreement,
areas of disagreement and explanation of the reasons
for those areas of disagreement. Perhaps because of the
nature of damages evidence, which many of our reports
focus on, our experience is that most conclaves are not
‘chaperoned’ by a judicial officer or lawyer. However,
especially when the experts are not familiar with the
process, and/or when there are many experts, having
someone to chair those meetings can be useful (see
comments on experience from the Victorian bush fires
cases below). Instructing lawyers are typically not permitted
to participate in the conclave process. On occasion,
orders may be made which permit the parties’ lawyers
to ‘comment on’ a draft of the joint report prior to its
finalisation by the experts. This approach may (at least to
some degree) alleviate the sense of trepidation that some
lawyers feel when excluded from the joint report process.
Some commentators have suggested that it is appropriate
to call for such conclaves prior to the preparation of
individual expert reports, rather than after experts’ reports
are issued. Whilst (idealistically perhaps) this may appear
to have benefits, we have not seen this occurring regularly
in practice in Australia (although it has been suggested).

Legislative changes and more active case management
The Civil Procedure Act 2010 (Vic) (‘the CPA’) codifies the
concept of the ‘overarching purpose’10 i.e. to facilitate “the
just, efficient, timely and cost effective resolution of the real
issues in dispute.”11 As part of this, the CPA gives the Court
broad and flexible powers to manage expert evidence at all
stages of a case12. Whilst the concept of experts having an
overriding duty to the court was set out clearly in various
court practice notes and guidance, the enactment of the
CPA means that expert witnesses can be sanctioned by the
court for breach of the overarching obligations arising from
the overriding duty. In (hopefully) rare cases, this may lead
to financial compensation and costs being awarded against
expert witnesses13.
More generally, the last two decades have seen increasingly
proactive case management across all Australian jurisdictions.
This has included earlier identification of the questions
to be posed to experts, who the experts are going to be
and including expert conclaves and joint reports in case
timetables. Whilst the more extreme examples of proactive
case management are not without their critics, from an
expert’s perspective effective case management is a good
thing. There is, however, scope for more clarity at an earlier
stage on how expert evidence is to be dealt with.
Concurrent evidence
Concurrent evidence describes the practice where two or
more experts, normally (but not exclusively) from the same
or similar disciplines, are sworn in, and give evidence at the
same time. It frequently involves more direct questioning
from, and discussion with, the judge. In our experience, it
can also involve elements of traditional cross-examination,
but this is often somewhat limited in its scale and effect.
Each issue is typically addressed in turn, with each expert
addressing each issue before the next issue is discussed.
In our experience, concurrent evidence – especially when
coupled with a constructive engagement of the experts
during a conclave – can save time in trial and help to narrow
the issues requiring determination by the court. Perhaps
more importantly, it provides a good opportunity for the
judge to actively engage with the experts, allowing the judge
to obtain the information she/he considers important to
their decision making.
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How many cases involve concurrent
evidence?
Whilst we had heard many anecdotal comments on the
issue, we were not aware of any quantitative research on
the extent to which concurrent evidence is being used
in Australia. So, we did some research of our own. We
identified all cases reported on Austlii which referred
to the phrases ‘concurrent’ or ‘hot tub’ and ‘expert’. We
then reviewed these cases to identify those that involved
concurrent expert evidence (rather than disputes about
hot tubs!). While this approach will obviously not identify all
cases where concurrent evidence from experts occurred,
we consider it will likely provide a good insight into temporal
and geographic trends in the use of concurrent evidence
across Australian courts.
So, what did we find?
Growth – and stabilisation
We looked at cases from each of 1995, 2000, 2005, and
then the all of the eight calendar years from 2010 to 2017.
The first interesting finding was that, whilst it is possible
there were cases in some of the intervening and prior years,
there were no cases that mentioned concurrent expert
evidence in either 1995 or 2000, with the first cases we
identified being in 2005.
From 2005, when there were 26 cases mentioned, there
was a noticeable increase to 2010 (80 judgments for
78 cases14). The peak was in 2013, but there was a general
upward trend over the period of our review (Refer Figure 1).
In order to confirm that the changes in the number
of judgments involving concurrent evidence we were
observing was not being affected by changes in the
total volumes of judgments, we also reviewed the total
number of judgments reported on Austlii for each year.
Based on that analysis, over the period prior to 2017, there
was a slight increasing trend in the proportion of cases
reported relating to concurrent evidence, suggesting a
relative stabilisation of the use of (or at least, reference to)
concurrent evidence.
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Geographic and jurisdictional concentration
Whilst our analysis reflected a general increase in the
reported mentions of the use or potential use of concurrent
evidence over the period from 2010 to 2017, it also revealed
interesting patterns in relation to geographic concentration:
As Table 1 records, our research shows that:
•

Federal , New South Wales and Victorian jurisdictions
dominate, with:
–– those jurisdictions accounting for almost 90% of
reported cases mentioning concurrent evidence in
the years covered
–– cases in those jurisdictions being over 14 times more
likely to mention concurrent evidence15.

It is not clear why concurrent evidence does not appear
to have been adopted with the same enthusiasm in other
jurisdictions16. It is possible that it has been used, but has
simply not given rise to commentary in judgments, however
the scale of the disparity between different jurisdictions
suggests this is not the only reason. It may also be that
some types of matters lend themselves more to concurrent
evidence. Class actions, for instance, have been a focus of
the Federal and Victorian courts (and more in recently New
South Wales). It is also possible that the barristers in different
jurisdictions are more or less familiar with and/or accepting
of the process (and certainly judges seem somewhat
disinclined to force the process on a reluctant party).
Even within the geographies where concurrent evidence
is more widely used, based on our research some courts
appear to have been more enthusiastic users than others,
as can be seen by Table 2.
The New South Wales Land & Environment Court alone
had more references to concurrent evidence in judgments
(119 references, from Table 2) than all Victorian references
combined (86 references, from Table 1), and almost twice
as many as Western Australia, Queensland and ‘other’
jurisdictions combined (68 references, from Table 1).
Clearly some jurisdictions, and some judges within those
jurisdictions, appear to be more in favour of the use of
concurrent evidence – which may be a function of certain
jurisdictions being more suited to the practice, or perhaps
that judges in those jurisdictions are more inclined to refer
to concurrent evidence in their judgments.
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Figure 1 – Summary of references to concurrent expert evidence
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Table 1 – Mentions of concurrent expert evidence by geography
2005

2010

2011

2012

2013

2014

2015

2016

2017

Total

14

48

33

36

54

36

39

44

59

363

Federal

8

13

9

9

23

17

12

18

19
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Victoria

1

7

5

15

15

16

8

11

8

86

Western Australia

3

7

1

3

5

4

4

5

6

38

Queensland

–

2

1

1

1

5

–

5

1

16

New South Wales

Others
Total unique cases

–

2

3

2

–

3

–

–

4

14

26

78

52

66

98

81

63

83

97

645

2015

2016

2017

Total

Table 2 – Top six jurisdictions for judgments mentioning concurrent expert evidence
2005

Supreme Court of New South
Wales

2010

2011

2012

2013

2014

–

14

13

17

22

16

21

14

26

143

14

22

13

7

13

9

10

16

15

119

Federal Court of Australia

1

6

4

7

12

9

8

13

8

68

Victorian Civil and Administrative
Tribunal

1

5

4

9

9

11

6

8

5

58

Administrative Appeals Tribunal of
Australia

7

4

3

2

8

4

2

1

8

39

Supreme Court of Victoria

–

2

1

6

3

4

–

2

1

19

Land & Environment Court NSW
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Bushfire cases
There are a number of proceedings that have had multiple
reported judgments that mention concurrent evidence.
To some extent, these examples distort the statistics on
the use of concurrent evidence.
For example, one of the largest and most complex cases
to have occurred in Australia in recent years – certainly
in terms of the use of expert evidence – arose from the
so-called ‘Black Saturday’ bushfires. That case involved
40 experts who gave evidence from 11 different areas of
expertise, much of which was heard using concurrent
evidence. There are more than 20 reported judgments and
rulings in respect of this case which mention concurrent
evidence17. Indeed, a number of these are purely about the
concurrent evidence process.
A significant piece of research has been done into the
use of expert witnesses in the East Kilmore bushfire
proceeding18, which includes one paper specifically dealing
with concurrent evidence. The conclusion was that the
use of concurrent evidence in this matter was a success.
That study highlighted that larger concurrent evidence
sessions can take a long time and can be very demanding
on all involved. Significant preparation is required by all
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involved, including the judge, however this appears to
be offset by the time saved through focusing on the key
issues and hearing competing views at the same time,
with the opportunity for the differences to be properly
explored when all the relevant experts can comment on
the issue. It also highlighted that judicial preparation and
the concurrent evidence sessions themselves significantly
reduced the time necessary for the judge during judgment
writing. While this may not have an impact on the costs
incurred by the parties, it may be relevant when looking at
the societal benefits of concurrent evidence.
The same study identified that some experts had
consciously sought to use the concurrent evidence
sessions to promote their views. So long as this does not
produce a tendency to be an advocate for one’s client
(rather than one’s opinion), this suggests that experts may
need to develop additional skillsets that may be important if
concurrent evidence is increasingly seen as mainstream.
To control for the impact on our conclusions of the
concentration of judgments relating to individual cases
like the ‘bushfire cases’, we have attempted to ‘normalise’
the data we used by only including one case for each
year where there are multiple reported references to
concurrent evidence.
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Criminal trials

Conclusions on the figures

The vast majority of the cases which refer to concurrent
evidence are civil matters. We found only a handful of
criminal matters which discuss the issue, with even
fewer being matters heard by a jury. Whilst there is
some discussion in various papers of the extent to which
juries can deal with expert evidence19, it appears that
the use of concurrent evidence in criminal trials is not
common. Whilst the Supreme Court of Victoria’s Practice
Note No 2 of 2014 Expert Evidence in Criminal Trials
relevantly provides for concurrent evidence, at least
one Appeal Court Judge, Justice Priest, has concluded
that this is not authorised by statute. This, in his view. is
because the accused is entitled “to answer the charge by
choosing to give evidence or call other witnesses to give
evidence or both” only after “the close of the case for the
prosecution.”20 Since the prosecution’s case cannot be
completed until its expert evidence has been called, this
would necessarily preclude the use of concurrent evidence.

It appears from the data that we reviewed that concurrent
evidence is no longer a novel aspect of case management
or the conduct of trials; it is now very much part of the
mainstream – at least in Federal, New South Wales and
Victorian jurisdictions. Indeed, in several jurisdictions it
appears it is regularly being considered when dealing
with expert evidence.
The period through to about 2013 seems to have been
marked by many judges looking to see whether cases they
were involved in were suitable for concurrent evidence and
trying out that approach. This may have meant it was more
likely to have been mentioned in the associated judgments
for those cases. During that period there was also more
discussion about how concurrent evidence was to be
utilised. However, there appears to have been a general
increase in the use of concurrent evidence in a range of
cases as more judges in more jurisdictions become more
comfortable with the concept and practice of concurrent
evidence. This is supported by our own recent experiences,
where judgments in cases we have been involved in refer to
the judge’s views on the expert evidence given, rather than
the (concurrent) form in which it was given.
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Generally liked – but not without its critics
There is no doubt that the Australian legal system has
shown a significant degree of innovation in the treatment of
expert evidence. Concurrent evidence is said to have been
an Australian invention. As the statistics in the article show,
it has certainly been increasingly popular over the past two
decades. However, as with many features of more proactive
case management, whether in litigation or arbitration,
concurrent evidence is not without its detractors.
We appreciate that concurrent evidence can sometimes fit
uncomfortably within an adversarial system. Whilst some
have focussed on the ability to increase the extent to which
experts can agree issues prior to their time in the witness
box, we appreciate that – at least as far as some counsel
are concerned – dispute resolution is sometimes seen as a
‘contact sport’ and they are not fans of the lack of control
associated with either expert conclaves or concurrent
evidence.
Burden of proof
A paper prepared by Jim Delaney QC for the 2016
Victorian Bar Commercial Bar Conference, ‘Hot Tubs’
and other expert evidence case management techniques:
Approach with Caution explored the potential downsides
of concurrent evidence, one of which was the change in
the balance of the burden of proof for defendants.
As this paper argues, the ability of the court to change the
order in which expert evidence is called, together with the
use of concurrent evidence, means that the defendant/
respondent loses the opportunity to make a no case
submission in the normal way. In particular, the defendant/
respondent cannot put the plaintiff/applicant to its proof on
its expert evidence. The opportunity to cross-examine the
opposing expert without calling the defendant/respondent’s
expert is lost.
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Credit
Delaney also observed that concurrent evidence “is an
entirely inapposite forensic forum when a full on attack on
the credit of the expert is required.”21
Perhaps it is a function of the types of matters we work in,
but it is relatively rare for us to be involved in matters where
there is significant focus on the credit of the experts called.
However, we would agree that credit issues are difficult to
deal with in concurrent evidence; it is difficult for a barrister
to undertake an attack on credit and bias whilst her/his
own expert is sitting next to the person being attacked. We
would suggest that any attacks on credit or bias should be
dealt with prior to the concurrent evidence session, unless
the issues of credit and/or bias come to light for the first
time during the concurrent evidence itself – and even then,
it may be appropriate to ask for the concurrent evidence
session to be suspended while the issue is addressed using
traditional cross-examination approaches.
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Our experience – update on anecdotal themes
In the KordaMentha Forensic 2014 publication Expert Evidence – Recent Cases, we summarised the experience of the various
experts in our team who give evidence on financial, accounting, valuation and technology related matters. The table below sets
out those themes, the approaches adopted in our 2014 edition and our update on each:
Procedure

Approaches adopted

Update

Subject matter

Accounting, valuation, damages and
technology

No change

Number of experts in ‘hot tub’

From two to six experts

No change, but most are with two experts

Conclave and joint report prepared
before ‘hot tub’

Yes, in seven of the 12 instances

Yes, in almost all cases

Experts given direction on operation of
‘hot tub’

Limited and broad guidance typically
provided only on the day of the hearing

Yes, and usually (but not always) discussed
at an earlier stage

Adequate physical space and facilities

Generally adequate but some instances
were problematic

No change

Experts gave opening statements

Yes, in two of the 12 instances

Yes, and still in minority of cases

Experts examined by counsel

Yes, in 10 of the 12 instances

Yes, in almost all cases (but much less
than when giving evidence singly). But not
always the case that each expert crossexamined to the same extent

Experts questioned each other

Yes, in eight of the 12 instances

Yes, but most often through being asked
further questions by the judge

Judge questioned experts

Yes, in 10 of the 12 instances

Yes, in almost all cases

Experts examined on joint report

Yes, in six of the 12 instances

Yes, in almost all cases

Experts gave closing statements

No

No

Length of ‘hot tub’

One to eight days

No change – most were one day or less
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Our experience is focussed largely (but not entirely) on
matters involving the quantification of loss and damage,
valuation, accounting and technology matters in commercial
disputes22. We appreciate that the use of experts in, say,
medical cases, may be very different from the use of
accountants in commercial disputes. Whilst accounting
and technology issues, and even more so valuations, are
far from black and white, we have the advantage that
many of the experts we find ourselves dealing with are, like
ourselves, forensic professionals. Also, unlike the anecdotal
comments about medical experts, the experts we see are
regularly working for plaintiffs and defendants on different
cases, so we have not seen any polarisation of experts. A
view sometimes expressed (although perhaps less so in
recent years) is that expert witnesses are ‘guns for hire’.
From our perspective, it is quite the reverse. It is not in our
interests to peddle opinions that are easily torn apart. Rather,
we regularly advise our clients that there are flaws in their
estimate of loss and damage; these are often the cases that
settle at some stage prior to trial.
One aspect we find potentially difficult in concurrent
evidence relates to the questioning of the other expert(s)
(although this seems relatively rare as a direct approach).
It is well known that an expert should be an advocate for
their opinion, but not for their client. That can be a fine
balancing act. Whilst it is, in our opinion, quite appropriate
for one expert to comment on the opinion or methodology
of the other expert(s), we would encourage that to be
done as part of a guided discussion chaired by the judge,
rather than volunteered by the expert as a form of quasicross-examination. Whilst the effect may be similar
(i.e. identifying and clarifying areas where the experts
differ), the risk of a perception of advocacy/bias is greatly
increased if one of the experts starts to ask questions like
a barrister, rather than responding to questions from the
bench (even if the question from the bench might be “What
do you say about what she/he has just said on this issue?”).
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Developments in England
The English (and Welsh) courts have looked to Australia
for ideas on how to improve civil litigation and have
experimented with the use of concurrent evidence. In 2016
there was an extensive report23 considering the efficacy
of this experiment. The overall conclusion from this
report was that concurrent evidence is potentially a very
useful addition to the judicial ‘case management tool bag’
and the experiment should be continued and expanded.
In particular, this study found:
•

Judges believed that trial time was saved, although there
may have been more time in preparation, particularly on
the part of the judiciary.

•

Most experts also agreed that the process reduced trial
time, however there was less consensus as to whether it
saved costs overall.

•

The majority (83%) of judicial respondents (and a similar
number of lawyers) felt that quality of evidence was
improved.

•

Most experts felt that concurrent evidence was more
intelligible to the court and allowed them to better
articulate their views on the relevant issues.

•

The judicial respondents were unanimous in their
perspective that concurrent evidence assisted the court
to determine disputed evidence of expert evidence.
This view was shared by the clear majority of lawyer
respondents.

The responses to this survey highlight a difference in
perspectives – the judges (at least in England and Wales)
think that concurrent evidence helps them to understand
the expert evidence, whereas Jim Delaney QC rightly points
out that it may not be in a client’s interest to bring clarity to
the issues.
Interestingly, some of the experts who were surveyed
highlighted that the likely utility of concurrent evidence
depended on the personality of experts themselves. We
would agree that the process does require ‘sensible’,
independent experts – which is not always the case.
Recently the English courts have introduced Practice
Direction 35.11. This formally recognised the practice of
expert evidence being given on an issue-by-issue basis,
so that all parties’ experts give their evidence and are
cross‑examined in relation to an issue before moving on
to the next issue. Practically, the practice direction also
recognises that there is not a ‘one size, fits all’ approach
to concurrent evidence, but rather the approach should
reflect the case and the experts involved. At the same time,
the courts have recognised that the issue of how experts
are to be examined should be dealt with at an early stage
of directions.
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Conclusions
There is no doubt that concurrent evidence is now very
much part of the ‘main stream’ as far as many courts in
Australia are concerned. It can provide significant benefits
in terms of time saved, and allows the court to obtain a
better understanding of the real issues on which expert
evidence has been called. Whilst we do not know of any
specific research on this point, anecdotally we would
expect – compared with two decades ago – judges to have
fewer problems from experts with adversarial bias and
lack of communication, and greater expertise from counsel
examining experts in a concurrent evidence environment.
We are, however, not naïve; concurrent evidence is not a
panacea for all the potential problems with expert evidence.
There will always be the expert who is hopelessly biased,
incompetent or both. However, when taken with the other
developments in the use of experts, case management and
law, we have seen considerable improvements (at least
in the types of matters in which we are involved) in the
general level of expert evidence and the way it is being dealt
with – including the use of concurrent evidence.
We suggest the following factors are necessary to ensure
the best is obtained from concurrent evidence:
•

The questions need to be agreed – at an early stage – so
the experts are not going to be ‘ships in the night’ (even if
this means both experts are dealing with more than one
set of questions).

•

The best concurrent evidence occurs after a constructive
joint expert conclave. This doesn’t necessarily mean
the experts will have agreed on everything, or even
anything. It is quite acceptable for reasonable experts
to disagree on matters. What is important is that these
areas of disagreement are clearly articulated, including
the reasons for those disagreements. This allows a clear
agenda for the concurrent evidence session.

•

It is essential there is a suitable physical space for the
experts, as well as an appropriate set up of microphone(s)
for the experts to allow a proper transcript. Our experience
is that there is sometimes one microphone passed
between the experts to reduce scope for experts talking
across each other.
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•

The experts need to be professional in their approach.
Issues of credit should be dealt with before any
concurrent sessions, if possible.

•

The agenda, process of examination and
cross‑examination, together with agreement on
whether there are to be opening and/or closing
statements, should be agreed and communicated in
advance of the concurrent evidence session (including
to the experts).

•

Perhaps most importantly, the concurrent evidence
session works best when the judge directs it and is
involved in the process.

Where to now?
We expect that concurrent evidence will continue to be
used in more cases across all Australian jurisdictions,
particularly in respect of commercial matters. We also
expect more guidelines to be published on how to get
the best from the process of expert evidence, including
concurrent evidence, but also dealing with the setting of
questions, conclaves and communication between experts
throughout the process.
The changes that have happened, and those that will
continue to happen, will not eliminate the difficulties
associated with expert evidence. There will continue to be
(and should be) a role for advocates to tease out from an
expert issues of bias, lack of experience, incompetence
and inappropriate assumptions. When the advocates have
done their job, there will remain a role for judges to decide
between competing experts who genuinely have differences
of opinion. Concurrent evidence can help ensure that the real
issues and opinions of the experts are properly understood
by all judges, helping them make their decisions.
Judges and barristers are becoming more familiar with
the use of concurrent evidence. In some cases they have
become quite adept at using it to great effect. We expect to
see its use continue to grow, particularly in other jurisdictions,
as the lessons learnt, particularly over the last decade, are
understood and used to increasing effect. The end result, we
anticipate, is that no one will need to fear the hot tub – but
even when it is available, that not everyone will jump in!
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Notes
1

Justice Lockhart, who was president of the Trade Practices
Tribunal (now known as the Competition Tribunal), is often said to
have been the front runner in introducing concurrent evidence to
Australia. An insurance case in 1985 is thought to be one of the
first uses of the technique.

2 An amendment to the Federal Court Rules in 1998 included the use
of concurrent evidence.
3 The NSW Supreme Court in the Professional Negligence List
introduced joint expert conferences in 1999, and then included this
in the Supreme Court Rules in 2000.
4 Buckley v Rice Thomas (1554) 1 Pl Comm 18 at 124; 75 ER 182 at 191.
5 A short history of the issues with expert evidence is neatly
contained in the paper The Expert’s Lament, a paper delivered by
The Honourable Justice P A Bergin at the Land and Environment
Court of New South Wales Annual Conference 2011.

13 This appears to be the start of the end of expert witness immunity,
which is something that has already fallen away in England and
Wales, in line with changes in the immunity of barristers. It will be
interesting to see how this issue evolves.
14 Some judgments represent interlocutory decisions.
15 Whilst Federal, New South Wales and Victorian jurisdictions
produced an average 40% of all reported cases, those three
jurisdictions represented almost 90% of reported cases in which
concurrent evidence was discussed.
16 There was even mention of concurrent evidence being used in a
High Court transcript, as well as one case in the Supreme Court of
Norfolk Island, however we didn’t identify (for the years considered)
any cases from Tasmania.
17 Matthews v AusNet Electricity Services Pty Ltd and Ors [2014]
VSC 663.

6 Review of the Criminal and Civil Justice System in Western
Australia, 1999, https://www.lrc.justice.wa.gov.au/_files/P92_
FR.pdf.

18 The management of expert evidence in the Kilmore East
Bushfire Proceeding, Collected Research Papers, April 2016 –
Simon McKenzie.

7

19 For example, Using the ‘Hot Tub’ – How Concurrent Expert Evidence
Aids Understanding Issues by Justice Rares on 12 October 2013
and ‘Hot-tubbing’: The use of concurrent expert evidence in the
Land and Environment Court of New South Wales and Beyond by
Justice Pepper on 14 May 2015.

Review of the adversarial system of litigation, 1999, https://www.
alrc.gov.au/sites/default/files/pdfs/publications/ALRC89.pdf.

8 New South Wales Law Reform Commission, Report 109, Expert
witnesses, June 2005, http://www.lawreform.justice.nsw.gov.au/
Documents/Publications/Reports/Report-109.pdf.
9 Victorian Law Reform Commission, Civil Justice Review Report,
2008, http://www.lawreform.vic.gov.au/sites/default/files/VLRC%2
BCivil%2BJustice%2BReview%2B-%2BReport.pdf.
10 See also Federal Court of Australia Act 1976 (Cth) – s37M(1) –
however these obligations are not specifically applicable to expert
witnesses.
11 Civil Procedure Act 2010 (VIC), ss1(1)(c) and 7(1).
12 There are similar provisions to the Civil Procedure Act 2010 (VIC)
in other jurisdictions. For example, Civil Procedure Act 2005 (NSW)
s56 refers to the “just, quick and cheap resolution of the real
issues.”

20 Paul Ta-Vuong v The Queen [2015] VSCA 238.
21 ‘Hot Tubs’ and other expert evidence case management
techniques: Approach with Caution; Jim Delaney QC 2016.
22 Almost all the expert evidence provided by KordaMentha Forensic’s
team members relates to civil trials, primarily in commercial matters,
so we have no direct experience of a number of issues associated
with experts in, for example, jury trials or medical negligence matters.
23 Concurrent Expert Evidence and ‘Hot Tubbing’ in English Litigation
since the ‘Jackson Reforms’ – A legal and empirical study – Civil
Justice Council 25 July 2016.
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Trends in expert evidence II:
Special referees – not so special everywhere?

Introduction

Why appoint a special referee?

Over the last two decades Australian courts have seen a
great deal of innovations and experimentation with various
case management techniques and tools. These are generally
designed to improve the efficiency of the court systems.

The appointment of a special referee can assist parties
in several ways. For example, by eliminating (or at least
reducing) the requirement for a judge to understand the
more complex technical aspects of a case. An article on the
management of construction disputes by Justice Bergin6
expands on this issue saying:

One such technique is the use of special referees to address
either all of, or parts of, a dispute. However, as with other
case management tools and techniques, it has not been
consistently adopted across Australian jurisdictions, and
whilst it has its fans, it also has its detractors.

“One of the difficulties afflicting litigants today is the
high cost of dispute resolution. One of the reasons for
this is the requirement, in cases involving technical
expertise, to educate the non-expert tribunal in the
manifold matters of expertise brought before a court.
Obviously that is unnecessary where the trier of facts is
an expert. Thereby proceedings will be shortened and
costs will be saved.”

What is a special referee?1
The role of a special referee differs depending on the
jurisdiction but broadly, it is a person in proceedings to
whom a question is referred for inquiry and report2. The
powers of a special referee also vary slightly depending on
the jurisdiction3, however they can include powers4:
•

To hold the inquiry at, or adjourn it to, any place which
may be most convenient.

•

To take evidence and enforce the attendance of witnesses.

•
•

In Park Rail Developments v RJ Pearce Associates,
Justice Smart listed matters that will generally require
consideration when deciding whether to refer a question to
a special referee including7:
•

The suitability of the issues for determination by a
referee and the availability of a suitable referee.

To inspect or view.

•

To make orders with respect to discovery and inspection
of documents.

The delay before the court can hear and determine the
matter and how quickly a suitable referee can do so.

•

The prejudice the parties will suffer by any delay.

To exercise the same authority in the conduct of the
reference as a judge has when sitting in chambers.

•

Whether the reference will occasion additional costs of
significance or is likely to save costs.

A special referee can also have the same protection and
immunity as a judge in performing the functions of a judge5
and the appointment of a special referee is generally done
with the consent of or by suggestion of the parties with the
agreement of a judge.

•

The terms of any reference including the issues and
whether they should be referred for determination,
inquiry or report.

•
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The Victorian Law Reform Commission Report Civil Justice
Reform, dated 28 May 2008 (‘the VLRC Report’), contained
177 recommendations to make civil litigation in Victoria
cheaper, simpler and fairer. The VLRC Report identified the
following benefits in using special referees8:
•

It is not cost-effective for a judge to investigate and
inquire into technical factual matters. A person with
expertise in the subject can produce a report more
quickly and at less cost.

•

A reference can be heard in private while court
proceedings generally take place in public, which is
particularly advantageous where the matters raised are
commercially sensitive.

•

Proceedings before a special referee are less formal
than court proceedings. This means relevant issues can
be isolated and addressed more quickly than in court.

•

The parties to the reference, as a matter of practice,
have some say in the procedure used during the inquiry,
which gives them some control over the process.

Why not to appoint a special referee?
A disadvantage in the use of special referees can occur
when the special referee’s report is contested by one or
more of the parties to the proceeding, resulting in the
same evidence having to be reviewed by the judge for
determination. If this occurs, the benefits of appointing a
referee are potentially lost, resulting in increased costs. As
set out in Super Pty Ltd9, Justice Gleeson stated:
“The purpose of [the rule providing for the appointment
of a special referee] is to provide, where the interests
of justice so dictate, a form of partial resolution of
disputes alternative to orthodox litigation, and it would
frustrate that purpose to allow the reference to be
treated as some kind of warm-up for the real contest.”

In determining whether to appoint a special referee, the
judge needs to consider if the circumstances of the case
suit the appointment. If it is thought that the appointment
of a special referee would not result in time and cost
efficiencies, then it is unlikely the court would choose to
appoint one. In Bill Express Ltd v Pitcher Partners10 the
plaintiff requested a number of questions be referred to a
special referee for determination, which the defendants
opposed. Justice Macaulay, in that decision, took into
account the nature of the questions for referral and how
the appointment of a special referee would assist the
proceedings. In that instance, His Honour declined to
appoint a special referee stating:
“The need for the court to decide issues of breach,
causation and apportionment flowing from the [issue]
will likely require the judge to cover the same or
similar territory to that which the referee will cover. In
my opinion, these considerations combine to make it
preferable for the judge to determine all aspects of that
‘territory’ rather than refer an element of it out.”
An article by the Hon. Mr Justice David Byrne in The
Arbitrator, 199411 states a number of reasons why it might
be preferable not to appoint a special referee including:
•

It involves the severance of issues. Given in most cases
only portions of the case will be referred out, this raises
the question of whether it is practical, desirable or even
legitimate to deal with to certain questions before others.

•

It involves the rejection of jurisdiction. Once a referee
has been appointed, the plaintiff loses their right to have
their case determined in a court.

•

It can be costly.

“There is scope for greater
use of special referees and …
the traditional view of the role
of a special referee should be
broadened.”
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How much are special referees actually used?
Using a similar approach to that which we adopted in respect
of our examination of the use of concurrent evidence (refer
to A2 | Trends in expert evidence I: Concurrent evidence –
how did we get in the hot tub, is it popular and are we
staying in it?) we identified all cases reported on Austlii
which mentioned ‘special referee’. We then reviewed these
cases to identify those that involved the appointment of a
special referee and those that involved the consideration
of the appointment of a special referee (but did not
specifically state that such an appointment had occurred).
While this approach will obviously not identify all cases
where special referees are either used or considered, we
consider it will likely provide a good insight into temporal
and geographical trends in the use of special referees
across Australian courts.
Total number of relevant cases overall
Since 1995 the total number of cases which refer to the
use of, or consideration of, special referees has increased.
These figures peaked in 2012 at 65 cases nationally, with
the number decreasing to 29 cases in 2016. There was a
small rise in 2017 with 39 reported decisions considering
the use of special referees.

Growth – and then decline?
Figure 1 shows that, when considered nationally, the use
and/or consideration of special referees is increasing over
this period as a whole. However, the rate of growth of such
cases since 2000 is lower than the underlying increase in
the overall number of reported decisions in Austlii. Whilst
there has been an increase in 2017, the figures are still
lower than each year since 2009.
It would appear, based on the above, that nationally the use
and/or consideration of special referees, at least in reported
cases, has stagnated in recent years.
Total number of reported decisions by state
When these figures are examined at a more granular level,
the patterns are particularly interesting, and show great
disparity between different jurisdictions. Based on our
analysis, the top four jurisdictions using (or mentioning)
special referees over the period were the Supreme Court
of New South Wales, the Federal Court of Australia, the
Supreme Court of Victoria and the Victorian Civil and
Administrative Tribunal (shown in Figure 2).

Figure 2
Reported decisions by state
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Except in 2017, in each year the collective courts of
New South Wales had more reported relevant decisions
than all other states and territories combined (including
Federal jurisdictions) as shown in Figure 3.

Figure 3
Reported decisions of New South Wales compared to
all other Australian jurisdictions
45
40

This positive attitude in New South Wales is supported
by Freckelton and Selby who suggest “the demand for
speedy resolution of commercial disputes, public concern
about the costs of justice and the efficiency with which
experienced referees can determine complex technical
issues entail that other superior courts will follow where
New South Wales has led.”12
A more negative attitude towards the use of special referees
appears to have historically existed in Victoria as can be seen
from the following comments by Justice Vickery:
“This case has lingered in the living memory of
practitioners in Victoria as one which illustrated how
the reference procedure can be cumbersome, drawn
out and expensive. It is fair to say that the unfortunate
experience of this case has contributed to discourage
use of the reference procedure in this State.”13
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We understand there are no fundamental differences in
the legislative framework for the use of special referees
between the various states and territories. This suggests
that the apparent stark difference in the use and/or
consideration of special referees points to differences in
perspective and attitude to the use of special referees
across jurisdictions. It appears that the judicial attitude
towards the use of special referees in at least some
New South Wales courts is more positive than elsewhere.

This attitude may be shifting, with Justice Vickery himself
being a proponent of special referees, at least in certain
circumstances. This can been seen in his use of a special
referee in McConnell Dowell14 (refer to A5 | The first
Australian case to endorse the use of technology assisted
review for discovery … and it won’t be the last) and his
comments regarding the wider judiciary below:
“There has been recent judicial acceptance in Victoria
of the need for the appointment of referees to be made
unhampered by the perceived impediments of an
earlier era.”15
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Actual use of special referees versus consideration of use
of special referees
Of the 705 reported decisions that mentioned the use of
special referees from 2000 to 2016, 424 were decisions
where it was clear that a special referee had actually been
used. The remaining 281 decisions related to consideration
of potentially appointing a special referee, for example, a
request by one party for a referee appointment which was
considered but did not result in an actual appointment. The
following table sets out the results by jurisdiction for actual
versus potential references from 2000 to 2017:
Table 1 – Actual use of referees versus consideration of use
of special referees
Actual

Potential

Total

294

154

448

Victoria

66

62

128

Federal

26

32

58

Queensland

31

15

46

South Australia

4

6

10

Western Australia

2

8

10

Australian Capital Territory

1

2

3

Northern Territory

0

1

1

Tasmania

0

1

1

424

281

705

New South Wales

Grand total
Source: Austlii

From our review of these decisions, where a special referee
was actually appointed, it was normally a partial referral
where the referral was for a portion of the proceedings
with the remainder of proceedings taking place before a
judge. For example, a referral of a technical question to an
engineer or a taking of accounts. However, a number of
references, particularly in New South Wales and particularly
related to building-related matters, dealt with the entirety of
the claim subject to proceedings.
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Conclusion
The use of special referees does not appear to have been
consistently adopted with enthusiasm in all Australian
jurisdictions, however it does appear to have its uses and its
advocates – particularly in New South Wales.
Most recently, there have been a number of reports
suggesting that it should be looked at afresh, as part of an
ongoing focus on more cost efficient and timely resolution
of litigation16.
The VLRC Report stated, inter alia, “the commission is
of the view that there is scope for greater use of special
referees and that the traditional view of the role of a special
referee should be broadened.”17 The VLRC Report went
further to state:
“The power to refer questions to a referee can clearly
be exercised more frequently than has been the case
to date. Use should not be confined to ‘technical’
questions requiring ‘specialist’ expertise.”
Whilst there has been a push for more appointments
of special referees by Justice Vickery and the VLRC, it
remains to be seen whether this will be adopted more
broadly in the short to medium term in Victorian courts
and whether other courts around Australia (other than
New South Wales) will also look to encourage the use of
either partial or complete references.18

Notes
1

These roles are elaborated on in C13 | Drawing the right conclusions:
whether to appoint a special referee, assessor or expert.

2 Federal Court Act 1976 s54A.
3 Federal Court of Australia: Federal Court Act 1976 s54A.
Supreme Court of Victoria: Supreme Court (General Civil
Procedure) Rules 2005 – Reg 50.
Supreme Court of NSW: Civil Procedure Act 2005 (NSW) s26,
Uniform Civil Procedure Rules 2005 (NSW) rules 20.13–20.24.
Supreme Court of QLD: Uniform Civil Procedure Rules 1999 (Qld)
rule 501.
Supreme Court of Tasmania: Supreme Court Rules 2000 (Tas)
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The first Australian case to endorse the use of technology
assisted review for discovery … and it won’t be the last
McConnell Dowell Constructors (Aust) Pty Ltd v Santam Ltd & Ors [2016] VSC 734
McConnell Dowell Constructors (Aust) Pty Ltd v Santam Ltd & Ors (No 2) [2017] VSC 640
Editor’s note: This article looks at a judgment that
relates to the appointment of a special referee for the
purposes of facilitating the use of technology assisted
review (‘TAR’) during discovery processes. There
are a number of assumptions that underpin the TAR
process that require expertise to properly understand
it. In the absence of agreed protocols, we anticipate an
increasing need for parties to document, and justify,
the assumptions being adopted when using TAR. This
is likely to require increasing reliance on technology
and discovery experts.

Introduction
In most proceedings, discovery is a necessary evil. In
complex corporate matters it can involve a long, monotonous,
review process by armies of paralegals. And in one sense,
things are only going to get worse as we create more and
more ways to generate and share documents.
But all is not lost. There are now practical, tested and courtaccepted methodologies that exist to leverage technology in
order to perform effective, large-scale reviews that identify
relevant documents based on limited human review. This is
known as ‘technology assisted review’.
This article examines what TAR is, and why it is needed, and
considers the implications of the first Australian judgment
that endorses its use.

The problem of discovery
In Managing Justice: A Review of the Federal Civil Justice
System, ALRC Report 89 (2000), the ALRC noted that “in
almost all studies of litigation, discovery is singled out as
the procedure most open to abuse, the most costly and the
most in need of court supervision and control”1.
More than a decade later, in 2011 the Australian Law
Reform Commission released its report on Managing
Discovery2, looking at discovery in the Federal Court,
following a 2009 report from the Access to Justice
Taskforce that found more work was needed into “the high
and often disproportionate cost of discovery.”
The Managing Discovery report noted that “discovery is
often the single largest cost in any corporate litigation” yet
“remains an important feature of common law cases.”
A significant part of that cost is being driven by the growth
in electronic document storage. The 2011 report noted
that “the sheer volume of data available today … tests
the historical rationale of discovery as being to facilitate
fact‑finding, save time and reduce expense.”

Craig Macaulay
Executive Director
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The problem is only getting worse

What is TAR?

Almost eight years later one thing is for sure. The amount
of information and documents we store has increased, and
the growth looks exponential.

In short: relevant and non-relevant documents in a small
sample set are reviewed by human reviewers. TAR then
works by teaching a software program or algorithm about
the properties of these documents so that the algorithm
can find relevant documents within the broader set
of documents. This process of identifying responsive
documents is not based on traditional keywords, but rather
by sophisticated algorithms that compare the properties
of each document (including text and, depending on the
algorithm, metadata) for similarity.

If you think about it from an every-day business perspective,
a lot of the information we store is duplicated or very similar.
We write emails. We reply to emails. We forward those emails.
We create documents, and then save multiple versions.
We save them to our desktop and our file servers. We
share them on Sharepoint, Microsoft Teams or proprietary
document management systems. We transfer them via
instant messages. We upload them into DropBox. And in five
years we’ll have a hundred new ways to do these things.
This will all generate more hits, on more documents
that might be ‘relevant’ for discovery and needing to be
reviewed for privilege.

Enter TAR
Hindsight is a wonderful thing. The 2011 ALRC report does
not mention ‘technology assisted review’ or ‘computer
assisted review’ once. It does refer to ‘automated searches’
and ‘predictive coding’, yet these references were in
the context of parties reaching agreement on groups of
documents, or conducting searches.
It’s been an eventful eight years. In that time, we have seen
the use, and acceptance by numerous courts, of TAR to
facilitate the review of very large document sets in a costeffective way while allowing all parties to have known and
verifiable levels of confidence in the effectiveness of the
review process in identifying relevant documents. From our
own experience facilitating TAR reviews, we have seen law
firms process millions of documents in a number of days.
A traditional non-TAR process by comparison, would have
taken a sizeable team months to complete.

There are variations in this high-level process, and
different technologies used to implement it. For example,
often where there is a conflict between what the human
and TAR algorithm chose, or where there are two very
similar documents that humans coded differently,
additional senior legal review can be added to minimise
inconsistencies. This helps avoid teaching the TAR
algorithm the wrong thing. There are also methodologies
that perform analysis on defined tranches of documents
(say sets of 1,000 documents) known as ‘simple active
learning’ and others that constantly re-assess which
documents to give to reviewers known as ‘continuous
active learning’.
Not surprisingly, there have been many questions about
the utility and reliability of TAR. Many have found it difficult
to accept this process. While some courts have taken a
more cautious approach, the Supreme Court of Victoria has
grasped the nettle and is, in many respects, leading the way
on the use of TAR in Australia and beyond.
One of the landmark cases highlighting how TAR can be,
and is being, used in practice is discussed on the following
pages.

“In this case, traditional manual
discovery of the Plaintiff’s
documents is not likely to be either
cost effective or proportionate.”
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McConnell Dowell Constructors (Aust) Pty
Ltd v Santam Ltd & Ors [2016] VSC 734
In or about November 2009, McConnell Dowell entered into
a joint venture with Consolidated Contracting Company
Australia Pty Ltd. A construction contract was then entered
into by the joint venture with QCLNG Pipeline Pty Ltd to
design and build a natural gas pipeline in Queensland. The
contract value was $730 million.
McConnell Dowell took out various insurance policies with
Santam, QBE and Liberty. Difficulties arose in the design and
construction of the pipeline and, in particular, the welding
of joints. McConnell Dowell’s insurer’s denied liability. An
arbitration between the parties was conducted in 2012.
The proceedings and the associated arbitration generated
approximately four million documents. ‘Deduplication’3
reduced this to approximately 1.4 million documents.
Discovery challenge
Justice Vickery estimated it would have taken over
23,000 review hours, or 583 working weeks to review
these 1.4 million documents manually, not including quality
control reviews by senior legal members of the team, a
substantial imposition in terms of time and cost.
Adopting such a process would risk contravening the court’s
overarching purpose of the “just, efficient, timely and costeffective resolution of the real issues in dispute” set out in
s7 of the Victorian Civil Procedure Act 2010.
In the TAR protocol agreed to by the parties (discussed
opposite) it was proposed that only approximately
20,000 documents would need to be reviewed. Using
Justice Vickery’s estimates, this would take only 333 hours
to review, clearly a significant opportunity to achieve time
and cost savings.
Justice Vickery concluded that “the very large number
of documents involved in the proceeding calls for special
management” and that “traditional manual discovery of the
Plaintiff’s documents is not likely to be either cost effective
or proportionate.”
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Special referee
For the reasons mentioned, Justice Vickery appointed a
special referee to answer “questions as to the appropriate
management of discovery in the proceeding and to deliver a
report to the Court on those questions.” The special referee’s
role was to act as an educator and facilitator as to how the
TAR process was to be conducted “with the cooperation of
the parties … rather than an adversarial process.”
Justice Vickery appointed a senior counsel from the Bar to
apply legal principles and address natural justice concerns,
rather than someone with a technical background in the
TAR process.
TAR recommendations agreed under the reference
The reference resulted in the parties agreeing to TAR
discovery protocols and procedures. These were
documented by the special referee and then adopted
as orders by Justice Vickery.
Justice Vickery’s orders4 detailed the following TAR steps:
•

The use of a simple active learning (‘SAL’) protocol.
A SAL protocol is a method of executing predictive
coding and relies on a number of steps, explained
below, to achieve agreed statistical outcomes (‘stopping
criteria’), which are a measure of the accuracy and
completeness of the TAR process.

•

The identification of a ‘comparison sample set’.
This randomly selected sample of documents was
a statistically valid representation of the population
(1.4 million documents). The orders included a process
where all parties would collaboratively review the
documents within the comparison sample set for
relevance. This comparison sample set and the
assessments of relevance within it would be used at
various stages of the training process to assess when
the training of the TAR algorithm had reached the
desired stopping criteria.
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•

An initial training or ‘seed set’ would then be created
by McConnell Dowell randomly selecting and reviewing
1,000 documents. This seed set is used to initially train
the TAR algorithm as to which documents are relevant,
and not relevant. In addition to the 1,000 documents, the
defendants would include 200 documents identified as
relevant and 135 documents identified as not relevant
into the seed set.

•

The stopping criteria for a SAL protocol would normally
(in our experience) consist of a measure for ‘precision’
and ‘recall’ (refer to call-out box). In the orders the
parties had agreed to a recall rate of 80% meaning that
the algorithm, when applied to the comparison sample
set, would identify a minimum of 80% of the relevant
documents tagged by the reviewers. The orders were
silent as to the appropriate precision rate.

•

From there, McConnell Dowell would create and review
randomly selected samples of 1,000 to 1,500 documents
as training rounds (as noted above, an underlying
concept of TAR is training the TAR algorithm to allow
it to identify what makes a document relevant or
non‑relevant). At the completion of each training round,
the re-trained TAR algorithm would be re-applied to the
comparison sample set. The TAR algorithm’s accuracy
would be tested by comparing the manual coding
(i.e. the human decisions) of the comparison sample
set to how the algorithm would classify the document.
The parties’ IT experts would assess whether further
training rounds would need to be undertaken to achieve
the stopping criteria and algorithm stabilisation. The
parties estimated that 10 to 15 rounds would be required
before the stopping criteria would be reached.

•

The final step would be to perform a ‘validation round’,
which is very similar to the comparison sample set
process. A randomly selected sample of documents
(excluding documents in the comparison sample set)
from the population would be reviewed for relevance
by McConnell Dowell. Once this human review is
completed, the algorithm would be applied to the
validation round documents and its classifications
compared with the human tagging results. In the orders,
the recall and precision rates were to be compared with
figures from the comparison sample set, and if they
were very similar, or within a reasonable margin of error,
the parties agreed that the algorithm was appropriate to
use on the entire population of documents.

Unlike traditional discovery, this process meant that at
a number of stages the defendants had input into the
determination of legal relevance of the documents. To
achieve this there were specific requirements to manage
privileged documents, which were to be performed after
the TAR process was complete.

Measuring the ‘error’ in TAR

Precision

Recall

Precision is a measure of accuracy. It is
the percentage of times the TAR algorithm
identifies a document as relevant
compared to a human.

Recall is a measure of completeness.
It is the percentage of relevant documents
in the entire document set that have
been categorised as relevant by the
TAR algorithm.
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“A relatively small improvement in the performance of the TAR model can
significantly reduce the volume of discovery to be reviewed manually.”

McConnell Dowell Constructors (Aust) Pty
Ltd v Santam Ltd & Ors (No 2) [2017] VSC 640
Referee recommendation
By the middle of 2017, two of the three defendants in this
matter had settled, leaving only the first defendant, Santam
defending the proceedings. The special referee prepared
a report (‘the July Report’) regarding progress of the TAR
process, including recommendations as to how the process
should continue.
By the time of the special referee’s July Report, the
TAR protocol was near the point of completion and the
outcomes from the TAR protocol were not as people had
expected. To quote from the special referee’s report:
“unfortunately the protocols recommended by the parties
IT experts have not been as successful as the parties
wanted or expected.”
The special referee recommended that the protocol not
be completed. Specifically, he suggested that no further
training rounds be undertaken and no validation round be
completed.
TAR results
As discussed opposite, the target recall rate was 80% and
there was no precision rate specified. After six training
rounds (the original protocol estimated ten to fifteen
rounds), the best precision rate achieved was 52%. This
means that around 50% of the documents would be falsely
identified by the algorithm as relevant compared to a
human reviewer. Few would consider this an ideal situation.
Global case law studies suggest that an acceptable
precision rate is around 80%5. Typically, additional training
rounds are expected to improve the precision rate, however
after an additional two rounds, this dropped to 46%. In both
instances, the recall rate was being met.
The special referee found that “little or no likely
improvement to the TAR algorithm” was expected from
further rounds.
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Santam objected to this on a number of bases. The two
most significant objections were:
1. The reduction in the precision rate from two rounds did
not rule out future improvement as the performance
of the model may have temporarily stalled. This was
argued to be especially relevant in the context where
the original protocol envisaged at least ten rounds of
training and where “a relatively small improvement in the
performance of the TAR model can significantly reduce
the volume of discovery to be reviewed manually.”
2. The validation round should be completed in any event,
as it is designed to validate the process, not change
the number of documents returned or adjust the recall/
precision rates.
Outcome
On the first point, Justice Vickery agreed with the
special referee in finding that the cost of performing
further training rounds was not proportionate, due to the
insufficient likelihood of materially improving the precision
rate. It is interesting to note that Santam argued that
McConnell Dowell had not discharged their discovery
obligations by burdening them with so many irrelevant
documents (because of the low precision rate). Over
200,000 documents were estimated to be produced if no
further training rounds were performed.
Justice Vickery did not however accept the special referee’s
recommendation that the validation round be abandoned.
Rather than conclude on the relevance of the validation
round, Justice Vickery’s reasoning was founded in natural
justice, since McConnell Dowell was not given adequate
opportunity to make submissions to the special referee on
this topic. His Honour therefore referred the matter back to
the special referee to consider what validation ought to occur.
Even taking into consideration these issues, applying the
existing algorithm to the whole population of 1.4 million
documents meant that approximately 218,000 of the
1.4 million documents were classified as relevant. This was
achieved by adoption of the abovementioned TAR process,
which entailed the review of less than 20,000 documents in
the population.
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Procedural significance
Justice Vickery’s appointment of a special referee
envisaged a role which was very much one of an educator
and facilitator to help parties navigate the development of
an agreement on a TAR protocol. Although this resulted
in both parties initially reaching consensus, it later
meant the special referee was responsible for making
recommendations over procedural matters.
Some further consideration will need to be given over to
whether such issues are best resolved by a special referee,
and if so, whether that referee should have a technical or
legal background. Clearly, in McConnell Dowell there were
both legal, and complex technical issues. Arguably, the
latter issues may have been better dealt with by having a
technical expert in the role, leaving the resolution of legal
issues for the court.
In any event, this case highlights a number of aspects
that parties in similar circumstances should potentially
consider as part of a TAR protocol. It also demonstrates
the importance of up-front thought in the design of a TAR
process, and the importance of understanding how the
various iterations of a TAR process operate.

The ability for courts to impose the use of TAR on a party
means that legal teams must consider the use of TAR in
matters involving large document populations.
Our experience is that not all parties are as keen as Justice
Vickery to adopt TAR, and other aspects of technology, into
their discovery processes. Whilst in some cases adopting
a non-TAR approach may be appropriate, it is increasingly
unlikely to be so in most commercial matters. Those who
have successfully adopted TAR will, in our experience,
swear by it.
An important part of accepting TAR’s effectiveness is
understanding it. As shown above, at its core, TAR is a
change in methodology. It is facilitated by technology, but
founded on human review. It allows error rates to be overtly
identified, and relieves teams of paralegals from relatively
monotonous, and seemingly endless, review. But like any
methodology, it must be executed successfully. Like any
discovery process, the use of TAR can either help or hinder
the legal process. And for those reasons, TAR does not, and
will not, supplant the need for competent legal counsel and
human review.

Notes

Conclusion

1

TAR has had a quite broad-reaching effect on the Victorian
and Australian legal landscape and will change the way
documents are reviewed as part of discovery going forward.
It has the ability to achieve significant efficiency gains in
the document review process.

2 Managing Discovery: Discovery of Documents in Federal Courts
published March 2011, https://www.alrc.gov.au/sites/default/
files/pdfs/publications/Whole%20ALRC%20115%20%2012%20
APRIL-3.pdf.

This case is the basis for the practice note which came
into effect on 30 January 20176. The practice note clearly
indicates that legal practitioners need to upskill themselves
in their understanding of technology in the discovery
process, of which TAR is just one aspect. It states:
“All legal practitioners will be competent and equipped
to deal with electronic documents in common formats
during the discovery process.”

Discovery in Federal Courts (ALRC CP 2) published November 2010,
https://www.alrc.gov.au/sites/default/files/pdfs/publications/
Whole%20Discovery%20CP.pdf.

3 A process of excluding electronic documents that are identical, or
effectively identical.
4 Editor’s note: These orders are not available on Austlii. They are
available through the Supreme Court of Victoria.
5 For example, the Irish High Court in IBRC & Ors. v. Sean Quinn &
Ors [2015] IEHC 175 discussed a study showing a TAR process
resulting in 85% recall and an expert in that case held the view that
the minimum ‘f-measure’ (which is an alternative measure relating
to recall and precision) should be 80%.
6 In the Supreme Court of Victoria’s SC GEN 5 Technology in Civil
Litigation.

“The inability or reluctance of a lawyer to use common
technologies should not occasion additional costs for
other parties.”
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To discount, or not to discount – that is the question
Thio Syn Kym Wendy and others v Thio Syn Pyn and another (2018) SGHC 54

Introduction

Discount concepts

The application of non-controlling interest and marketability
discounts in a valuation of a closely-held business can have
a substantial impact on value. Through the lens of a recent
case in Singapore, this article examines the applicability
of these discounts under Singaporean law, finding that the
general rule of no discounts for lack of control in courtordered buyouts does not necessarily apply to all companies,
and that the application of a marketability discount is a
matter for expert valuers.

There are two main types of discounts that could apply to
the valuation of shares on a fair market basis:

Background
This was a minority oppression claim by two sisters and
a brother (‘the plaintiffs’) against their mother and two
brothers (‘the defendants’) in relation to three familyowned companies. In an earlier judgment, Justice Prakash
had found that the plaintiffs were only successful on the
oppression claim in relation to one of the three companies,
Malaysia Dairy Industries Pte Ltd (‘MDI’), and only against
the two defendant brothers.
Justice Prakash had ordered a buyout of the plaintiffs’
respective shares in MDI by the defendant brothers as she
found that the relationship among the parties had “unravelled
irretrievably.” The share price was to be determined by an
independent valuer on a going concern basis.
The parties, however, returned to the court for directions
because, while the parties were able to agree on an
independent valuer, they disagreed on whether the
plaintiff’s minority shares should be valued on the basis
of ‘fair market value’, which would allow a discount to be
applied to the valuation of the minority shares, or on a
‘pro‑rata’ basis of all of MDI’s shares, which would not allow
a discount.

Shimin Lin
Director
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1. A non-controlling interest discount, commonly referred
to as a ‘minority discount’1. This discount reflects the
lack of control a minority shareholder has over the
management of the company.
2. A lack of marketability discount. This discount arises from
the difficulty of selling shares due to the narrowness of
the market and/or share transfer restrictions2.
This case considers Singaporean law on the application of
these discounts.

Minority discount
A general rule that no discount is to be applied in courtordered buyouts under s216(2) of the Singapore Companies
Act (Cap 50, 2006 Rev Ed) as a remedy in minority
oppressions cases has been established through some
Singapore High Court cases3. However, this ‘general rule’
does not distinguish between quasi-partnerships and other
companies4.
Justice Prakash found that, in a quasi-partnership, the legal
position is more certain and there is a strong presumption
that no discount should be applied5. This is because,
ordinarily, the oppressed minority shareholders should not
be treated as having elected freely to sell their shares6.
In essence, the majority shareholder would be buying the
whole of the company, partly from themselves and partly
from the minority7.
In non-quasi partnerships, Justice Prakash found that
judges in certain English decisions8 had made remarks
suggesting that minority discounts are appropriate where
the company is not a quasi-partnership.
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On the one hand, applying a discount to the minority shares
could result in the oppressor profiting from his wrongful
behaviour; on the other, not applying a discount could
overstate the value of the minority shares as the minority
shareholders (in a non-quasi partnership) would ordinarily
lack control over the management of a company. As Justice
Prakash described in this case:
“Ultimately, the broad task for the courts is to ensure
that the forced buyout is fair, just and equitable for the
parties in all the circumstances.”9
In her earlier judgment, despite being family-owned,
Justice Prakash had determined that MDI was neither a
quasi-partnership nor an entity akin to a quasi-partnership.
In this judgment, Justice Prakash found that there is no
presumption with regards to discounts in cases involving
companies that are not quasi-partnerships. Instead, all
facts and circumstances of each case should be examined
when determining whether a discount should be applied10.
For instance, the courts would consider the following11:
•

Was the majority’s oppressive conduct directed at
worsening the position of the minority shareholders so
as to compel them to sell out?

•

Was the majority entirely responsible for precipitating
the breakdown of the parties’ relationship (as opposed to
the minority also contributing to it)?

•

Were the minority shares purchased at full value (as
opposed to a discounted value)?

The courts would be more inclined to order no discount if
the answers to the above questions were affirmative.
On the facts of this case, Justice Prakash ruled that there
was an absence of strong factors that clearly point in
either direction; but on balance, she held that no minority
discount should apply to the plaintiffs’ shares12.

Lack of marketability discount
MDI is an unlisted company, and its shares may only be
sold to Singaporeans. Justice Prakash commented that
“it seems to me that these are considerations that would
be more appropriately evaluated by the expert valuer
when assessing the value of MDI and its shares as a
whole, rather than by the court”, and this may perhaps be
why “existing case law does not provide much guidance
on when a discount for non-marketability should apply
as a matter of law.” On that basis, Justice Prakash left it
to the expert valuer to conclude on the applicability of a
marketability discount.
Apart from the impact of share transfer restrictions relevant
to specific shareholdings (which valuers generally do
take into account in arriving at market value), there is no
consensus in the valuation profession on whether a lack of
marketability discount applies to a controlling shareholding
in an unlisted company. Some valuers believe that the lack
of marketability discount only applies to minority shares
of an unlisted company, and not if one has controlling
shares; others believe that controlling interests of private
companies should be valued lower compared to those of
public companies because transactions involving private
companies suffer from unattractive qualities such as greater
risk and longer transaction times. Still others point to the
additional costs and restrictions that are placed on listed
companies to suggest that the value of controlling interests
in listed companies is different than the value of controlling
interests in unlisted companies, all else being equal.
For this case, as the lack of marketability also arose from
the fact that there was a share transfer restriction (and
not merely that MDI was unlisted), it would appear that at
least the lack of marketability due to the share transfer
restriction would be equally suffered by both controlling and
non-controlling shareholders in MDI.
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Significance of decision
This judgment provides clarity that the general rule of no
minority discounts in court-ordered buyouts in minority
oppression cases does not necessarily apply to all
companies, and reaffirms the existing Singaporean case
law that a lack of marketability discount should ordinarily
be determined by the valuer rather than by the courts.
When instructing an independent valuer on such matters, it
is important to:
•

Determine what the standard of value is. The standard
of value is the identification of the type of value being
utilised in a specific engagement13. It addresses key
considerations in the valuation such as ‘value to whom’ (to
a hypothetical or an identified person/entity), and ‘under
what circumstances’ (an actual market or a notional
market). Depending on the purpose of the valuation, the
appropriate standard of value to consider may differ, and
the resulting value of the valuation subject could differ
as well. Common standards of value include ‘fair market
value’, ‘fair value’, ‘investment value’ and ‘value in use’.

•

Understand what the applicable types of discounts are
and what the valuer’s view on those discounts is. The
expert’s position on discounts (for example, on the lack
of marketability discount on controlling interests in
private companies), should be consistent among their
prior engagements involving similar case facts and
circumstances.

As demonstrated in this case, any disagreement in the
standard of value or the applicable discounts could be
resolved early by seeking court directions. This avoids
incurring additional costs and time for the valuer to
re‑perform a valuation under amended instructions.
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Editor’s note: In Australia, it is well established that,
where an order for an acquisition of an oppressed
party’s shares is made, they are entitled to the ‘fair
value’ of those shares rather than ‘fair market value’.
However, ‘fair value’ in this context is a legal term, and
not equivalent to the same expression commonly used
by accountants in reference to accounting standards
(which is essentially the same as ‘fair market value’).
Whether ‘fair value’ for legal purposes includes a
discount for lack of control (commonly referred to as a
minority discount) or a discount for lack of marketability
appears less settled. Without delving into the case law, it
is safe to say that, ‘generally’, these discounts would not
apply, although there are exceptions.
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Notes
1

Although these terms are indeed used synonymously, there are
circumstances where a minority can have control and therefore
would not be subject to a ‘minority discount’ even on a fair market
value basis.

2 Thio Syn Kym Wendy v Thio Syn Pyn [2018] SGHC 54 at 32.
3 Poh Fu Teck and others v Lee Shung Guan and others [2017],
SGHG 212 and Sharikat Logistics Pte Ltd v Ong Boon Chuan and
others [2014] SGHC 224.
4 Thio Syn Kym Wendy v Thio Syn Pyn [2018] SGHC 54 at 28.
5 Thio Syn Kym Wendy v Thio Syn Pyn [2018] SGHC 54 at 25
referring to the English decision of Strahan v Wilcock [2006] 2
BCLC 555 at [1], and Robin Hollington, Hollington on Shareholders’
Rights (Sweet & Maxwell, 7th Ed, 2013) at paragraphs 8 to 152
(‘Hollington’).
6 Thio Syn Kym Wendy v Thio Syn Pyn [2018] SGHC 54 at 25. The
presumption however can be displaced in special circumstances,
such as when the minority shareholder had acted in a way to
deserve the exclusion from the company, or had contributed to the
oppressive conduct of the majority.
7

Thio Syn Kym Wendy v Thio Syn Pyn [2018] SGHC 54 at 26
referring to CVC/Opportunity Equity Partners Ltd and another v
Demarco Almeida [2002] 2 BCLC 108.

8 Thio Syn Kym Wendy v Thio Syn Pyn [2018] SGHC 54 at 27
referring to the obiter dicta comments of Justice Arden in Strahan
at [17] and remarks of Justice Blackburne in Irvine and another v
Irvine and another (No 2) [2007] 1 BCLC 445.
9 Thio Syn Kym Wendy v Thio Syn Pyn [2018] SGHC 54 at 31.
10 Thio Syn Kym Wendy v Thio Syn Pyn [2018] SGHC 54 at 30 to 31.
11 Thio Syn Kym Wendy v Thio Syn Pyn [2018] SGHC 54 at 31.
12 Thio Syn Kym Wendy v Thio Syn Pyn [2018] SGHC 54 at 39.
13 International Glossary of Business Valuation Terms.
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Summary of cases by jurisdiction
High Court of Australia
1.

Paciocco v Australia and New Zealand Banking Group Limited [2016] HCA 28
Enforceability of late payment fee provisions in contracts between the first appellant and ANZ. The parties’ respective
expert witnesses were asked different questions, which unsurprisingly produced different results.

Full Court of the Federal Court of Australia
2.

Australian Competition and Consumer Commission v Cement Australia Pty Ltd [2017] FCAFC 159
In a matter related to “market harm”; in the absence of contrary and probative evidence, the judge accepted and acted
upon the respondents’ expert’s opinions.

3.

Australian Energy Regulator v Australian Competition Tribunal (No 2) [2017] FCAFC 79
A review of tribunal decisions which confirmed that a “finding of fact” usage in conventional court proceedings “may
involve the weighing of different strands of [expert] evidence, the consideration of methodologies, and the formation of
‘evaluative judgments’.” A fact so ascertained was “nevertheless a finding of fact.”

4.

Australian Mud Company Pty Ltd v Coretell Pty Ltd [2017] FCAFC 44
Court found that an adverse inference against a party can be made when they call an expert, and that expert does
not give an opinion in circumstances in which that expert is both qualified and said that they were going to do so. The
court also found that an “expert acting on instructions is one thing. Proof of the existence of an instructed fact, matter or
circumstance is another.”

5.

Chevron Australia Holdings Pty Ltd v Commissioner of Taxation [2017] FCAFC 62
In relation to transfer pricing taxation issues, the court rejects expert evidence directed to construction of the definition of
arm’s length consideration as requiring an abstract hypothetical alternative position between abstract independent parties.
The court found that “the task of ascertaining the arm’s length consideration is fundamentally a factual inquiry into what
might reasonably be expected if the actual agreement had been unaffected by the lack of independence and the lack of
arm’s length dealing.”

6.

Idenix Pharmaceuticals LLC v Gilead Sciences Pty Ltd [2017] FCAFC 196
Court found the primary judge erred in treatment of the expert evidence in determining the content of the common general
knowledge of the skilled addressee of the plaintiff’s patent and relevant priority documents.

7.

Kafataris v Davis [2016] FCAFC 134
In an intellectual property matter, the “expert” held the position of both expert and lay witness (given he was a key witness).
The judge found the expert’s evidence to be not only advocatory but that “he had no particular expertise.”

8.

LFDB v SM [2017] FCAFC 178
Consideration of an anticipated joint expert process, in which one expert failed to participate. This resulted in the judge
drawing adverse inferences, and to favour one of the experts and view the other as unreliable.

9.

Lifeplan Australia Friendly Society Ltd v Ancient Order of Foresters in Victoria Friendly Society Limited [2017] FCAFC 74
Court considers the appropriate methodology in respect of an account of profits, including consideration of a “head-start”
case (in which profits would have been obtained earlier), consideration of whether it is equitable to require a business to
disgorge all of its profits, and consideration of an appropriate termination date.
This case is summarised in C20 | Account of profits from a not-so-Friendly Society.

10.
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Perez v Minister for Immigration and Border Protection [2017] FCAFC 180
Appeal allowed due to an error by the independent expert. The expert misconceived the statutory requirements which
applied to the question she had been asked.

11.

Pfizer Ireland Pharmaceuticals v Samsung Bioepis AU Pty Ltd [2017] FCAFC 193
Case considers the opinion rule; specifically, whether opinion evidence is inadmissible under s76 of the Evidence Act, and
whether the rule applies to a preliminary discovery application.

12.

Rigney v Commonwealth of Australia (as represented by the Department of Infrastructure and Regional Development)
[2017] FCAFC 18
Appeal on the grounds that the primary judge had failed to give sufficient consideration to expert evidence was rejected.
Court concluded that the expert “was not a convincing witness but did make a number of reasonable points” and the
appeal “fails in light of the detailed consideration the primary judge gave to it.” This case also considers the admissibility
of a late expert witness affidavit which was rejected on the grounds of relevance and sufficient expertise.

13.

Rigoli v Commissioner of Taxation [2016] FCAFC 38
Evidence the appellant sought to rely on was found to be inadmissible as it was obtained for a different purpose.

14.

Smits v Lillas & Loel Lawyers Pty Ltd [2016] FCAFC 143
Appeal found that expert evidence led in the primary trial was “in the form of assertions that did not portray a sufficiently
developed reasoning process to enable them to be understood.” Leave to adduce fresh evidence under s27 of the Federal
Court of Australia Act 1976 rejected on grounds that it would not assist in affirming or rejecting the grounds of appeal.

15.

Virk Pty Ltd (in liq) v YUM! Restaurants Australia Pty Ltd [2017] FCAFC 190
Consideration of the primary judge’s decision concerning expert evidence as to the cost of production of a pizza (one
expert considered the cost of the competitive response whilst another considered labour costs).

Federal Court
16.

Aerial Capital Group Ltd, in the matter of M M International (Australia) Pty Ltd v M M International (Australia) Pty Ltd
[2017] FCA 1607
Court found that it is not required to accept expert evidence, even when it is uncontested. This especially relates to
evidence regarding the ultimate issues of the case.

17.

Agius v State of South Australia (No 4) [2017] FCA 361
Confirmation that in native title cases the court’s approach to expert evidence is ‘flexible’ and ‘iterative’.

18.

Auguste v Nikolyn Pty Ltd [2016] FCA 1579
Court accepted and preferred the evidence of the expert that was available to be cross-examined.

19.

Australian Competition and Consumer Commission v DuluxGroup (Australia) Pty Limited (No 2) [2016] FCA 1286
Court placed little weight on a submission as the joint expert evidence it relied on was heavily qualified and only supported
the low to mid-range of the submission.

20.

Australian Competition and Consumer Commission v Meriton Property Services Pty Ltd [2017] FCA 1305
Court found that the language used by the defendant’s expert in his correspondence with in-house counsel was not that
of an independent expert. Further, that expert did not clearly articulate the research he had carried out or provide detailed
reasons for the conclusions reached. It was also difficult to test the expert’s conclusions due to a lack of documentary
support. The judge preferred the plaintiff’s expert who provided evidence in a clear and logical manner.

21.

Australian Competition and Consumer Commission v Reckitt Benckiser (Australia) Pty Ltd (No 7) [2016] FCA 424
Court was critical of the ACCC’s attempts to derive ‘counter-factual’ profits in calculating the appropriate pecuniary
penalty, suggesting such an approach was unnecessary and impossible to achieve. Instead, the court relied most heavily
on the nature and extent of the contravening conduct and the profit experienced as a result of that conduct.

22.

Australian Mud Company Pty Ltd v Coretell Pty Ltd (No 7) [2016] FCA 991
Expert reports and joint report that identified there were several key differences in instructed assumptions which affected
the calculation of damages assisted the court in narrowing down key issues.
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Australian Securities and Investments Commission v Cassimatis (No 8) [2016] FCA 1023
Even where an expert is considered “extremely knowledgeable”, his/her evidence may be given little weight if the expert
lacks, for example, reasons and support for the opinions expressed; precision, logic and care taken in the preparation of the
expert report; flexibility of mind; and/or whether the expert is biased or lacks independence.
This case is summarised in C1 | In the eye of the Storm: evaluation of expert evidence.

24.

Australian Securities and Investments Commission v Drake (No 2) [2016] FCA 1552
ASIC accepted that its own expert’s evidence should not be accepted, except where unchallenged. Court did not accept
any of the expert’s evidence and said it “created substantial gaps in the whole of ASIC’s case.”
This case is summarised in C18 | Failed investment: expert partisanship is unpalatable.

25.

Australian Securities and Investments Commission v Kobelt [2016] FCA 1327
The opinion of an expert will have so little value as to be irrelevant if there is not sufficient correspondence between the
facts proved or admitted in the trial and the facts assumed by the expert.

26.

Australian Securities and Investments Commission v Whitebox Trading Pty Ltd; In the Matter of Whitebox Trading Pty
Ltd (No 3) [2017] FCA 429
Court upheld the view that an “applicant must prove its own case and should not get any assistance from the respondents
in proving its case.” When an applicant objects to the expert evidence submitted by the respondent, it may lead to the
respondent having to tender additional evidence, but that additional evidence would only be evidence to overcome the
deficiencies exposed by the objections.

27.

Barnes v Hatch Associates Pty Ltd [2017] FCA 434
An expert “changed his opinion quite markedly” once he had been provided with the collateral material which had not been
provided to him at the time of his first report.

28.

Basetec Services Pty Ltd v Leighton Contractors Pty Ltd (No 6) [2016] FCA 1534
The expert’s evidence was not persuasive because the expert had made mistakes, failed to disclose all documents he had
relied upon, his evidence was confusing at times, relied on assumptions which were obtained from people unaware of
relevant factors, and not all assumptions were recorded in the expert report.

29.

Bayer Pharma Aktiengesellschaft v Generic Health Pty Ltd [2017] FCA 250
Discussion on whether interest on damages should be calculated on a pre-tax or post-tax basis.

30.

Brewer v AAL Aviation Limited [2016] FCA 93
Court praises the value concurrent expert evidence provides in dispute resolution. “I found their evidence to be most
helpful … Their evidence was an example of the benefits of the practice often adopted in this Court of taking such
evidence concurrently.”

31.

BrisConnections Finance Pty Limited (Receivers and Managers Appointed) v Arup Pty Limited [2017] FCA 1268
This judgment considers whether opinions formed or expressed jointly by two experts (not to be confused with a joint
report arising from an expert conclave) in the one report are admissible as expert evidence and found the seniority of the
experts involved may have a bearing on whether the opinions will be admissible.
This case is summarised in C37 | Admissibility of joint expert opinions: are two heads better than one? and C38 | To write
or not to write: the appropriateness of contemporaneous instruction letters.

32.

Buurabalayji Thalanyji Aboriginal Corporation v Onslow Salt Pty Ltd [2017] FCA 1240
Dispute resolution clause requires expert determination of any “dispute, question or difference”, but it was contended to be
irrelevant and impossible on any realistic assessment for an expert to resolve the issues raised in the dispute.

33.

Caric v Minister for Immigration and Border Protection [2017] FCA 1391
Questions raised as to whether the ‘opinions’ of authors of publications could be relied upon as expert evidence.
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34.

Changshu Longte Grinding Ball Co., Ltd v Parliamentary Secretary to the Minister for Industry, Innovation and Science
(No 1) [2017] FCA 1114
Consideration of the admissibility of expert evidence as relevant to the unreasonableness ground of judicial review under
the Administrative Decisions (Judicial Review) Act 1977 (Cth). Held that the expert report was admissible in principle.

35.

Cheung v Burness (Trustee) [2016] FCA 1381
Case considered whether there was a proper basis to disturb the primary judge’s factual finding in circumstances where
his conclusion depended, in part, on his assessment of expert witnesses in the witness box.

36.

Clarke v Sandhurst Trustees Limited [2017] FCA 401
Numerous delays as a result of complexities in the information to be gathered and analysed by experts (including dealing
with a lack of information).

37.

Commissioner of Taxation v AP Energy Investments Pty Ltd [2016] FCA 577
Expert opinions found to be of limited use where the experts did not have specialised expertise and offered no reasonable
explanation for not seeking specialised assistance. One expert failed to comply with the Administrative Appeals Tribunal’s
Guidelines on Opinion and Expert Evidence.

38.

Coshott v Coshott [2016] FCA 966
Experts for both parties were rejected as both fundamentally failed to satisfy the requirements of s79 of the Evidence Act
which relates to the identification and application of expertise.

39.

Delaware North Marine Experience Pty Ltd v The Ship “Eye-Spy” [2017] FCA 708
Experts were engaged to opine on matters which were not the key issues of the case. The judge concluded their evidence
was therefore of little value to the resolution of the dispute.

40.

Generate Group Pty Ltd v Sea-Tech Automation Pty Ltd [2017] FCA 377
As a side matter to the issue being litigated, a forensic image of a computer was required to preserve evidence relating to
alleged hacking of the plaintiff’s network by the second respondent to view documents related to the litigation itself.

41.

Geneva Laboratories Limited v Prestige Premium Deals Pty Ltd (No 5) [2017] FCA 63
Court reviewed the approach taken by the expert witness in calculating compensatory damages in relation to sales of a
counterfeit product, wanting to independently satisfy himself of the soundness of the expert’s approach. Court accepted
both methods of calculation set out by an expert and used an average of the two resulting amounts.

42.

Gilead Sciences Pty Ltd v Idenix Pharmaceuticals LLC [2016] FCA 169
Intellectual property matter whereby the evidence was not necessarily based on specialised knowledge or experience and
could not be separated from that which was. Subsequent judgment found costs against the adducing party due to the
provision of irrelevant expert evidence.

43.

Gram Engineering Pty Limited v BlueScope Steel Pty Limited (No 2) [2016] FCA 452
Application for commercially sensitive information to be provided for the purposes of providing the applicant with advice
as to whether to elect for damages or an account of profits. Court concluded in the circumstances that it was appropriate
to order the information be provided to a senior executive.

44.

Guy v Crown Melbourne Limited [2017] FCA 1104
Consideration of applicant’s reliance on a report of a non-independent expert, and admissibility of evidence of a lay
witness on reliance on s79 of the Evidence Act in circumstances where the lay witness had no capacity to comply with
Part 23 of the Evidence Act due to advocacy issues.

45.

Hart v Commissioner of Taxation (No 2) [2016] FCA 897; Hart v Commissioner of Taxation (No 4) [2017] FCA 572
Court found that expertise can be inherent in the completion of a task rather than in expressing an opinion, but confirms
that “merely explaining or making complex or voluminous evidence easier to understand” is not expert evidence.
This case is summarised in C29 | Tracing expert evidence to get to the Hart of the matter.
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46.

Hussain v CSR Building Products Limited, in the matter of FPJ Group Pty Ltd (In Liq) [2016] FCA 392
One of the experts giving evidence on the date of insolvency was not independent as they were the liquidator of the
plaintiff company.

47.

Kelly v Willmott Forests Ltd (in liquidation) (No 4) [2016] FCA 323; Kelly v Willmott Forests Ltd (in liquidation) (No 5)
[2017] FCA 689
Application for revised settlement was refused due to failure to engage an independent forensic accountant on the central
issue in dispute. This issue was mitigated through informing class members of the gaps in case preparation, ability to opt
out of the revised settlement and by a detailed Confidential Counsels’ Opinion regarding the prospects of success.
This case is summarised in C4 | Inactions speak louder than words.

48.

Lifeplan Australia Friendly Society Ltd v Woff [2016] FCA 248
Refer to case 9 above: Lifeplan Australia Friendly Society Ltd v Ancient Order of Foresters in Victoria Friendly Society
Limited [2017] FCAFC 74.

49.

Milardovic v Vemco Services Pty Ltd (Administrators Appointed) [2016] FCA 19
Discusses objections to evidence provided by a medical expert due to deficiencies as to the form and compliance with
the requirements outlined in Part 23 of the Federal Court Rules 2011 (Cth). Evidence was admitted due to oral remedies
to these discrepancies, but deemed to be of little assistance due to the expert’s lack of organisation, and inability to
comprehend how her perspective as the plaintiff’s treating practitioner might affect her opinion.

50.

Narrier v State of Western Australia [2016] FCA 1519
Expert’s approach was seen to be too document-based and literal. He treated sources as having absolute authority and
was seen to be too ready to draw inferences, without considering the time and context in which they were produced or
recognising that the sources were not necessarily representative of the complete issue.

51.

Oztech Pty Ltd v Public Trustee of Queensland (No 14) [2016] FCA 1162 and related judgments
Multiple Interlocutory judgements covering multiple exert evidence topics.

52.

Pallett v Commonwealth of Australia, Department of Human Services – Centrelink [2017] FCA 1132
An expert whose opinion is sought to be tendered should differentiate between the assumed facts upon which the opinion
is based, and the opinion in question.

53.

Pappin on behalf of the Muthi Muthi People v Attorney-General of New South Wales [2017] FCA 76
A native title judgment which includes comments on the non-conformance of the expert report with the Federal Court of
Australia’s Expert Evidence Practice Note (GPN-EXPT) or rule 23.12 of the Federal Court Rules 2011. The report failed to
include the expert’s CV and was “little more than a full page in length.” It was identified that this is common in this field.

54.

Pearce v Gulmohar Pty Ltd [2017] FCA 660
Expert had strong financial interest in the outcome of the litigation and therefore was found to not be independent. His
evidence was rejected where it conflicted with the evidence of the other expert.

55.

Pfizer Ireland Pharmaceuticals v Samsung Bioepis AU Pty Ltd [2017] FCA 285
Court observed that so far as the opinion is based on facts “observed” by the expert, they must be identified and admissibly
proved by the expert. If they are not, it is not possible to be sure whether the opinion is based wholly or substantially on the
expert’s specialised knowledge.

56.

Ronneby Road Pty Ltd v ESCO Corporation [2016] FCA 588
Failure of a witness to disclose director and shareholder relationships with an applicant does not lessen the credibility
in relation to issues of fact (particularly when there is corroborating evidence of another expert witness). It may impact
credibility in relation to matters that are said to be expert evidence.

57.

Royal v El Ali (No 3) [2016] FCA 1573
Whilst one expert criticised another for applying a methodology which was too simplistic to enable a fair and reliable
apportionment, the court found “the availability of other methodologies does not gainsay that the methodology which was
used was one that does not produce a fair and reasonable result.”
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58.

SAI Global Property Division Pty Ltd v Johnstone [2016] FCA 1333
This case demonstrates the effectiveness of computer forensic expertise to assist litigation proceedings, even where the
matters to which that evidence is directed have in large part already been admitted by the other side.
This case is summarised in C26 | At what cost: the prudence of forensic technology evidence.

59.

Samuel Smith & Son Pty Ltd v Pernod Ricard Winemakers Pty Ltd [2016] FCA 1515
Evidence presented by two experts was viewed as not being of significant utility as they had not adhered to the Makita
principles and had not provided sufficient evidence to assist the court.
This case is summarised in C21 | Off the mark: distinguishing trademarks of signature wines.

60.

Sheehan v Lloyds Names Munich Re Syndicate Ltd [2017] FCA 1340
The parties in this matter were willing to refer integral questions in the proceeding to a referee which led to an efficient and
cost effective determination of the technical questions.

61.

Siegwerk Australia Pty Ltd (in liquidation) v Nuplex Industries (Aust) Pty Ltd [2016] FCA 158
Though the case relied heavily on scientific expert evidence to establish causation, this was ultimately a matter for the court.

62.

Stanford v DePuy International Limited (No 7) [2017] FCA 748
Whilst the expert’s “initial report may not have provided sufficient detail about certain aspects of the costs and
disbursements, and certain aspects of his methodology, such deficiencies as existed have been remedied in his
supplementary report” therefore there was no reason to reject his opinions.

63.

State of New South Wales (Department of Justice – Corrective Services) v Huntley [2017] FCA 581
Three separate points were made by the judge. Firstly, it is “striking” for all expert evidence to be adduced under a single
solicitor’s affidavit. Secondly, assuming that the rules of evidence do not apply is an approach “to be discouraged.” Thirdly,
where a party does not object to expert evidence in the first instance they cannot appeal in relation to that evidence at a
later stage.

64.

Tasmanian Aboriginal Centre Incorporated v Secretary, Department of Primary Industries, Parks, Water and
Environment (No 2) [2016] FCA 168
Case relating to a native title claim in which two experts’ reports were rejected as inadmissible because their evidence was
considered to be either irrelevant to the proceedings or lacking the necessary specialised knowledge required.

65.

Toucha Pty Ltd v Thomas Taylor (Bowls) Limited [2017] FCA 514
The expert evidence could not be relied upon to assess expectation loss due to the expert, whilst under cross-examination,
confirming that he was not asked to calculate the loss and damage suffered by the applicant. Additionally, the expert had
relied on unproven instructions from the applicant.

66.

Uber BV v Commissioner of Taxation [2017] FCA 110
This judgment highlights the importance of ensuring that evidence requested from an expert is not based on a premise
that may be inadmissible from the outset. This includes evidence relating to the ordinary meaning of words.
This case is summarised in C27 | Wrong direction: Uber versus taxis and taxes.

67.

Wotton v State of Queensland (No 5) [2016] FCA 1457
Expert draws inferences from documents which were not explicitly evident on the face of the document. The court
put more reliance on the source material than the expert’s commentary and on aspects which were not challenged in
cross‑examination.

68.

Young v Cooke [2017] FCA 26
Evidence is rejected on the basis that the individual who valued the dog, ‘Apache Jack’, did not appear to be a person who
had qualified herself as an expert capable of giving opinions on the value of dogs.
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Australian Capital Territory Court of Appeal
69.

Clarkson Williams Partners Pty Ltd v Vaughan [2016] ACTCA 1
Appeal found that the court, at first instance, misunderstood the nature of the expert valuation and suggested the
existence of goodwill where none could have reasonably existed.

70.

Pengelly-Emtage v Lee [2016] ACTCA 44
Reinforces the principle that a judge must do more than “merely set out the evidence adduced” and state which expert
they prefer. In this instance, the primary judge was found to have “reconciled” the conflicting evidence.

71.

Ryan v Vizovitis [2017] ACTCA 3
Issue of whether denying a side the ability to reply to an expert report violated procedural fairness. Court found that the
process was fair, as the expert’s report was itself a reply report, even though it responded by considering specific issues
not raised in earlier reports.

New South Wales Court of Appeal
72.

ABCD Corporation Pty Ltd v Sampson [2017] NSWCA 117
Court states that disputes relating to market price would normally be resolved by expert valuation evidence. Also provides
guidance as to how to avoid the “usual battle of experts.”

73.

Australia Capital Financial Management Pty Ltd v Linfield Developments Pty Ltd; Guan v Linfield Developments Pty Ltd
[2017] NSWCA 99
Appeal found the choice of one expert’s opinion over the other was not based on their experience but rather based on the
more appropriate methodology and incorporation of appropriate risk factors.

74.

Bankstown Trotting Recreational Club Ltd v Chisholm [2016] NSWCA 274
Valuation method of “fair and reasonable sum” is a different and broader concept from “market value” or “fair market
value.” Court noted that the issue between the parties was due to the expert valuation evidence provided in respect to an
annual licence fee.

75.

Bartlett v Australia & New Zealand Banking Group Ltd [2016] NSWCA 30
Discussion about an expert’s evidence being preferred due to “greater” experience, however, this observation was possibly
due to the demeanour of the expert when giving evidence in court.

76.

Biggs v George [2016] NSWCA 113
Experts can sometimes be required to appear as witnesses in court and can be compensated for lost opportunities
during this time. Claims made by experts which are based on assertions of lost opportunities can reasonably be expected
to require specific evidence of what those lost opportunities were. Experts who do not wish to (or do not) provide such
evidence cannot expect to recover their “losses.”
This case is summarised in C2 | The (high) price of expertise.

77.

Duncan v Big Country Developments Pty Ltd [2016] NSWCA 163
Challenge to an expert being allowed to give evidence was rejected, as “there can be no error in the decision to allow a
well-qualified expert to give expert evidence to which no objection was formally made.” Court also determined that it would
be “exceptional” for a court to assess the weight of expert evidence by reference to degree of independence rather than
cogency of arguments.

78.

Fairall v Hobbs [2017] NSWCA 82
Evidence of an expert was not admissible under s79 of the Evidence Act as it was not an area in which the expert had
expertise.

79.

James v The Owners – Strata Plan No 11478 [2017] NSWCA 166
Court refused to grant appellant leave to rely upon new expert evidence which was not used at trial, and no reasons were
provided by the appellant as to why such expert evidence was not made available at trial.
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80.

Kitoko v Mirvac Real Estate Pty Ltd [2016] NSWCA 201
Expert’s second report was different to his first, as he claimed that he had been provided with an improved version of
CCTV footage which he referred to in his second report. However, it was found that he had only been provided with one
version of the CCTV footage.

81.

Larsen v Grace Worldwide (Australia) Pty Ltd [2016] NSWCA 251
A second expert was appointed after the first expert became unavailable. The appellants contended that they were
disadvantaged by the late service of the second expert’s report and that the primary judge should have deferred the
commencement of the hearing to enable them and their expert to give it further consideration. Appeal found that the
appellants were not denied procedural fairness as they were experienced litigators and made no complaint to the
primary judge.

82.

Morocz v Marshman [2016] NSWCA 202
Extensive discussion on whether the primary judge erred in ruling that the expert reports filed on behalf of the appellant
were inadmissible under s79 of the Evidence Act.

83.

Norris v Routley; Routley v Norris [2016] NSWCA 367
The tender of further evidence on appeal was rejected on the basis that the appellant failed to establish that the evidence
could not have been discovered at the time of trial.

84.

Richtoll Pty Ltd v WW Lawyers Pty Ltd (In Liquidation) [2016] NSWCA 308
The absence of a reasoning process to support the expert’s opinion, and the failure to identify the assumptions on which
the expert’s opinion is based, prevented the expert’s opinion from carrying any probative weight.

85.

Rolleston v Insurance Australia Ltd [2017] NSWCA 168
Court rejected the expert valuation report as it did not disclose the expert’s reasoning process and it failed to show how the
expert’s assessment was based on the application of his specialised knowledge to the facts.

86.

Stealth Enterprises Pty Ltd t/as The Gentlemen’s Club v Calliden Insurance Limited [2017] NSWCA 71
Ground of appeal alleges an error in the primary judge admitting expert evidence to prove matters which were in fact
“common knowledge.”

87.

Treloar Constructions Pty Limited v McMillan [2017] NSWCA 72
Expert’s report regarding insolvent trading contained numerous errors and failed to properly take into account the facts of
the matter. Limited weight was placed on the expert’s report.
This case is summarised in C12 | Premature conclusions: have you considered all the facts of the case?

88.

Woollahra Municipal Council v Minister for Local Government [2016] NSWCA 380
Expert report contained no more than headline figures and an outline of key assumptions, without any of the calculations
or information that would allow the reader to understand how those assumptions translated into the headline figures.

Northern Territory Court of Appeal
No relevant cases identified.

Queensland Court of Appeal
89.

Allianz Australia Insurance Limited v Mashaghati [2017] QCA 127
Case considers circumstances in which a court may allow new expert reports to be admitted into evidence part-way
through a trial.
This case is summarised in C28 | Timing issues for admissibility of new expert evidence: ‘better the devil you know’?

90.

Beaven v Wagner Industrial Services Pty Ltd [2017] QCA 246
Consideration of whether an expert’s statement of a fact asserted by another person is admissible evidence of the truth of
that fact.
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91.

Ferrari Estate Holdings Pty Ltd v Cooktown Earthmoving & Quarrying Pty Ltd & Anor [2016] QCA 266
After more than five years since filing the claim, the appellant failed to advance their case by obtaining and serving
expert evidence pursuant to rule 428 of the UCPR. Failure to provide the expert reports was a continuing breach of
rule 429 of the UCPR.

92.

Keeley & Ors v Horton & Anor [2016] QCA 68
Court considered a number of precedent cases concerning the measure of damages, and that the ‘ruling principle’ for
damages for breach of contract is that the party sustaining loss is, so far as money can do it, to be placed in the same
position as if the contract had been performed.

93.

Lawrence v Attorney-General (Qld) [2017] QCA 27
Expert opinion on risk of a prisoner reoffending relied on truthfulness of the prisoner’s accounts. The court stated that
“it is the court, not an expert, which must make the necessary findings about the truthfulness of the account. The experts’
opinions on the issue may be helpful, but they cannot be determinative.”

94.

R v Jones [2015] QCA 161
Psychiatric expert opinion on “behaviour of normal human beings” in a criminal trial was not specialised knowledge based
on study, training or expertise. Court concluded that “members of a jury are encouraged to use their intelligence guided by
their life experience and common sense.”
This case is summarised in C7 | Life lesson: when expert opinions are not required.

95.

R v Skondin [2015] QCA 138
Defendant’s counsel did not adduce expert evidence when requested by the defendant. Court found that the decision to
not call an expert to give evidence was “entirely sensible” as the opinion “bore no resemblance to the facts” and there was
no miscarriage of justice.
This case is summarised in C36 | Footage not found: expert reports are only useful when they add something to the
proceedings.

96.

R v Vlies [2016] QCA 276
Case discusses the use of digital forensic evidence in a criminal trial to support a party’s position.
This case is summarised in C17 | A picture’s worth a thousand … bytes? The importance of expert evidence of digital
metadata.

97.

Surfstone Pty Ltd & Anor v Morgan Consulting Engineers Pty Ltd [2016] QCA 213
Appellants objected, at trial, to the admission of three expert witness reports on the basis that they were not truly expert
opinions, but rather were factual evidence based on the experience of the experts.

98.

Woolworths Limited v Grimshaw [2016] QCA 274
Appellant contended expert evidence was inadmissible as it was not provided with reference to objectively ascertainable
criteria that could be independently verified. Appeal found that the expert’s evidence was in a field of specialised
knowledge concerning identified and proven facts.

Full Court of the Supreme Court of South Australia
99.

Eicas v Dawson [2016] SASCFC 124
Case considers appropriate methodology to apply in assessing damages in a personal injury matter and the necessity to
undertake a comprehensive analysis of the potential variables that may influence the quantum of loss.
This case is summarised in C19 | Are past earnings frozen in time?

100. R v Parry [2017] SASCFC 66
Appeal against a judge’s alleged failure to fully appreciate the conflict between an expert who was called and an expert who
was not called in relation to fingerprint evidence. The appeal was rejected on the basis that the defence took a forensic
decision to obtain benefit from the expert’s absence and concluded that the evidence would not have shown a true conflict.
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101. R v Phan [2017] SASCFC 70
Consideration of whether someone who is not an expert at voice comparison can give opinion evidence. Appeal rejected,
confirming the principle of Butera and Solomon, that someone who has listened to many taped phone calls may be
considered a “temporary expert” who has been qualified “ad hoc.” However, the court “purposely avoided styling voice
comparison evidence … as the evidence of an ad hoc expert. Using that expression risks confusion between expert opinion
evidence and evidence of knowledge gained through the intense listening exercise undertaken.”
102. R v Pringle [2017] SASCFC 9
Appeal against the admissibility of the visual identification of leaf fragments and the recognition of smell of cannabis on
the basis that they were not “proper subject matter for expert evidence”. Appeal rejected, finding that the evidence was
“not strictly expert evidence” and it “was not subjected to the usual, strict, constraints relevant to the admissibility of
expert evidence”.

Full Court of the Supreme Court of Tasmania
103. Chaplin v Lane [2016] TASFC 8
Discussion of whether a Magistrate arrogated to herself the role of expert witness, and whether notice must be made to
parties in relation to an assumption (by the court) of ‘common knowledge’ where no expert evidence has been led.

Victorian Court of Appeal
104. Alphater Consulting v Rozman [2016] VSCA 111
Court found that there was no basis for the applicant to terminate the independent expert’s retainer and that the dispute
resolution process was not validly terminated.
105. Masters Home Improvement Australia Pty Ltd v North East Solutions Pty Ltd [2017] VSCA 88
Primary judge disagreed with valuation methodology endorsed by both experts, and instead combined a number of
components to calculate loss. Appeal found that “judges should not take on the role of an expert.”
106. Project Gas Services Pty Ltd v Leaseplus Operations Pty Ltd [2017] VSCA 55
Consideration of the evidence of experts concerning loss, in circumstances where one claim was abandoned shortly
before trial, and the joint experts’ report was delayed until two days before trial.
107. Redzepovic v Western Health [2016] VSCA 251
Discussion of the application of the rules and procedures around expert evidence to suit the circumstances of the case,
including allowing late filing of an expert’s report and not ordering a joint expert conference.
This case is summarised in C14 | Lost in the maze: guiding the self-represented litigant in the use of expert evidence.
108. Winky Pop Pty Ltd v Mobil Refining Australia Pty Ltd [2016] VSCA 187
Appeal concerning a lost opportunity to have land rezoned from industrial to residential use, and to obtain a planning
permit for residential development. Reliance was placed on town planning and environmental experts, leading to questions
of relevant expertise, basis of opinions, and expert independence.

Western Australian Court of Appeal
109. Bidvest Australia Limited v Auzcorp Pty Ltd [2016] WASCA 129
Court found that an interim confidentiality regime around the inspection of documents by an expert, to allow the expert to
quantify the losses in the matter would be reasonable, whilst awaiting results of an appeal. However, the refusal of the legal
representative to comply with such a regime meant that the court ordered the documents not be inspected prior to the
determination of the appeal.
110. Christos v Curtin University of Technology [2017] WASCA 110
Appeal “could not prefer the evidence of [one expert over another] in order to overturn the judge’s finding on causation
when there is no basis for concluding that the judge palpably misused his advantage in resolving the conflicts of expert
evidence at trial.”
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Cranston v Kiernan [2017] WASCA 100
Appeal against a Master’s interlocutory decision where the Master did not allow the appellant to obtain their own expert
evidence. The appeal judgment found that allowing a party only to cross-examine an expert is unreasonable or plainly
unjust since “in any fair trial of the issues, such a cross-examination would proceed on the basis that the [party’s] counsel
had expert evidence available to him or her to conduct the cross-examination.”

112. Frigger v Clavey Legal Pty Ltd [No 3] [2016] WASCA 209
Appeal upholds decision to reject the tendering of a proposed expert report on the basis that it was “woefully deficient and is
inadmissible” and submitted so late that it would prejudice the other side to have to respond to it. Reasons included its reliance
on evidence that was not provided, and that evidence which would ordinarily be expected in such a matter, was not led.
113. Liyanage v The State of Western Australia [2017] WASCA 112
Court sets out four questions that, at a minimum, must be answered in the affirmative before expert evidence “on a
scientific subject matter will be admissible.”
114. Rodi v The State of Western Australia [2017] WASCA 81
Notwithstanding that evidence emerged regarding alternative views put forward by the expert subsequent to a primary
trial, the appeal to this (criminal) trial does not find the evidence to be new evidence due to forensic failures of the defence.
In particular, the defence failed to call their own evidence on the topic, and to cross-examine the expert on whether they
had given different opinions in other trials.
115. RST v The State of Western Australia [2016] WASCA 59
Expert’s opinion was ruled as inadmissible as the “evidence consisted of no more than an unexplained and unsubstantiated
statement of opinion.” This case also explores the complexities of using experts in trials involving juries.
This case is summarised in C9 | An expert’s reasoning must be fully exposed.

Supreme Court of Australian Capital Territory
116. Beagle v Australian Capital Territory and Southern New South Wales Rugby Union Limited [2016] ACTSC 271
Expert’s evidence was dismissed as the source of the facts and assumptions identified in the expert’s first report was
unclear, and the evidence regarding the position of the plaintiff was not relevant to the plaintiff’s position. Expert’s
instructed assumptions were not proven at trial which reduced the reliability of the expert’s report.
This case is summarised in C22 | No try: expert evidence is only as good as the supporting assumptions.
117.

Bennett v Australian Capital Territory [2016] ACTSC 258
Court concludes that although a matter may not have been directly explained in the expert report, if they found the matter
to be “clear from the terms of the report that [the expert] holds the opinion”, it is sufficient.

118. Cressy v Miloriad [2016] ACTSC 303; Cressy v Miloriad (No 2) [2016] ACTSC 339
Court found that an expert changing their opinion by providing additional information in re-examination, that would have
affected a settlement decision, does not satisfy the test for “special circumstances” that would overturn a default position
on a cost award; rather the plaintiff must establish that the circumstances were sufficiently out of the ordinary.
This case is summarised in C3 | Special circumstances of interest.
119. Giusida Pty Limited v Commissioner for ACT Revenue [2016] ACTSC 275
This case demonstrates that deficiencies in expert evidence “should not necessarily lead to the exclusion of [that]
evidence.”
120. Leonard v Northside Community Services Limited [2016] ACTSC 90
Plaintiff’s lawyers sought an extension of time to serve expert evidence. There was no evidence on oath or affirmation
explaining the steps that the plaintiff’s solicitors had taken to obtain expert evidence, the nature of the expert evidence that
was proposed, whether the expert had been briefed or by what date the expert was to report.
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121. R Developments Pty Ltd v Forth & Anor [2016] ACTSC 8
Court found that an assumption of profit by calculating damages as costs plus a profit margin is unwarranted unless a
contract includes such a clause. In the absence of such a clause, “the likelihood of such a loss of profit must be proven”
on the balance of probabilities, particularly in circumstances where due to “the inadequacies in the documentation of the
contract there was a real risk that no profit or a loss would be made.”
122. R v Carmody [2016] ACTSC 382
Court found that although s80 of the Evidence Act permits the expression of an opinion on the ultimate issues, in this
instance doing so put the expert at risk of being viewed as an advocate rather than as an expert.
123. R v DM [2016] ACTSC 179
Case addresses the meaning of “expertise” as constituted by “specialised knowledge based on training, study or
experience.”
This case is summarised in C6 | Avoid getting burnt: the problem of ‘self-taught’ expertise.
124. R v Poile [2016] ACTSC 262
Court found there is “a vast difference between casual observations and those [observations] made by a person doing so
as part of his occupation.” The latter qualifies as an “ad hoc” expert, the former does not.
125. R v Potts (No 3) [2016] ACTSC 341
Court ruled that the witness’ evidence would be admissible as it would be either “factual” or that of an “ad hoc expert.” The
judgment includes a review of case law relating to ‘ad hoc’ experts (being those who satisfy s79 of the Evidence Act due to
‘familiarity’ with a subject).
126. The Owners Units Plan No 1917 v Koundouris [2016] ACTSC 96
Joint expert report assisted the court in that it “substantially simplified and clarified the evidence.”
127. Tuggeranong Town Centre Pty Limited v Brenda Hungerford Pty Limited (No 2) [2017] ACTSC 88
Issues raised by the court include the involvement of the defendant in the preparation of the expert report and criticisms of
three separate conclaves of experts. In relation to the accounting evidence the court found one expert relatively unreliable
due to heavy reliance on instructions from the instructing client. Another was rejected despite his “eminence and
expertise” as he “seemed dependent on opinions without a great deal of evidence or fact expressed to support them and
relied assertions rather than argument or explanation” and another expert’s report was “strictly admissible” but of little
use due a lack of expertise.
128. Wagdy Hanna and Associates Pty Limited v Gavagna (No 2) [2017] ACTSC 4
Plaintiff (who was found liable for costs) applied for reduction to costs on the basis the defendant’s expert fees were
excessive. The basis for their appeal was due to the higher rates of the defendant’s expert, the expert’s location and the
report being significantly longer than that of the plaintiff’s expert. The plaintiff was unsuccessful in its appeal.

Supreme Court of New South Wales
129. Advanced Concrete Sealing (NSW) Pty Ltd v Ennis Traffic Safety Solutions Pty Ltd [2017] NSWSC 228
Plaintiff claimed it has been denied procedural fairness in not granting leave for adducing expert evidence due to it
being served late. This ground of appeal failed as the plaintiff had not pursued available alternative solutions to avoid the
evidence being late. The appeal also contended that the Magistrate erred in completely discounting the evidence of the
plaintiff’s expert. This ground of appeal also failed as the plaintiff’s expert was not qualified to carry out the task of testing
and therefore the Magistrate was entitled to prefer the evidence of the defendant’s expert.
This case is summarised in C16 | Wrong way, go back: expertise and timing issues can lead to a dead-end.
130. Alroy Tavern Pty Limited v Blacktown City Council [2016] NSWSC 644
Court found that a valuer must provide a valuation rationale as part of an expert determination and must have regard to the
matters set forth in the contract giving rise to the determination. Court determined that the valuer’s decision was final and
binding on the parties as it had not been established that the valuer failed to comply with the terms of the contract.
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131. Alzawy v Coptic Orthodox Church Diocese of Sydney, St Mary and St Merkorious Church [2016] NSWSC 1122
Court found the report of the plaintiff’s expert was inadmissible as the basis and reasoning for the expert’s opinions were
not expressed, no sources of information were disclosed, and the conclusion expressed did not disclose sufficient detail.
132. Armstrong Strategic Management and Marketing Pty Limited v Expense Reduction Analysts Group Pty Ltd (No 8)
[2016] NSWSC 384
Court found expert’s report to be inadmissible as it did not comply with the expert witness code of conduct.
This case is summarised in C32 | To be in the game, you have to follow the rules.
133. Beslic v MLC Ltd (No 2) [2016] NSWSC 746
Plaintiff sought advance ruling in respect of affidavits and expert opinion evidence due to conclusions being “speculation”
and “possibilities.” Court did not rule the report as inadmissible, as the expert evidence was not defective, but could require
further explanation during the hearing.
134. Bogunovic v Buildcorp Contracting NSW Pty Ltd [2017] NSWSC 805
One party requested to add a direction to medical experts to consider the case on the balance of probability rather than
scientific and medical certainty. This was rejected, and the court ordered a joint report based on each expert’s assessment.
135. Cam & Bear Pty Ltd v McGoldrick [2016] NSWSC 1894
An expert appeared to act as an advocate both in the opinions expressed in the joint report and in oral evidence. Whilst giving
oral evidence, the expert avoided giving direct answers to questions and rather gave explanations of questions not asked.
136. Capitol Carpets Pty Ltd v Schwartz Family Co Pty Ltd [2016] NSWSC 1753
An appeal of a Local Court decision arising from defects in carpet installation at a hotel, which considered whether that
court had erred in accepting the evidence of a carpet expert witness, where certain assumptions had not been proved.
137. Casey by her manager the National Australia Trustees Limited v Pel-Air Aviation Pty Ltd (No 2) [2016] NSWSC 446
Where multiple experts had conflicting approaches to the quantification of costs, the plaintiff contended that the court
should exercise its discretion to depart from the usual rules which favoured the defendant. A compromise was reached
where the plaintiff agreed to pay half of the defendant’s costs.
138. Chahal Group Pty Ltd & Anor v 7-Eleven Stores Pty Ltd [2017] NSWSC 532
Court expressed that the appropriate valuation approach was the discounted cash flow valuation as it predicts future cash
flows and discounts the predicted cash flows to present value.
139. Ciccarelli v Cavasinni Developments [2004] NSWSC 788
Difference in expert opinions on methods of calculation of interest and the calculation of profits being earned on a
continuous basis. Court considered one of the two expert opinions to be more persuasive.
140. Deputy Commissioner of Taxation v Peter Sleiman Investments Pty Ltd as trustee for the Sleiman Family Trust [2016]
NSWSC 1657
An assumption that is made and relied upon in an expert report must be verified as fact or established as admissible
evidence to the proceedings before the court can place significant reliance on the opinions contained within.
141. Hashman v Australian Medico-Legal Group Pty Ltd & anor; Claireleigh Mosman Pty Ltd & anor v Australian MedicoLegal Group Pty Ltd [2017] NSWSC 496
The evidence of both experts was “progressively refined, and the extent of their disagreement reduced” through the expert
report process and cross-examination.
142. Hobhouse v Macarthur-Onslow [2016] NSWSC 1831
The effectiveness of expertise is affected by the adequacy of the information and assumptions given to the expert and
the approach the expert takes in formulating and justifying opinions. Court found the expert’s report to be of limited
use due to constraints under which the expert was required to prepare his report rather than due to inadequacies in his
reasoning or expertise.
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143. Hunter New England LHD v Munters Pty Limited [2017] NSWSC 428
Although the expert expressed opinions about relevant matters, in these circumstances, the expert was not viewed as
entirely independent.
144. Ibrahimi & Ors v Commonwealth of Australia (No 1) [2016] NSWSC 1375; Ibrahimi & Ors v Commonwealth of Australia
(No 3) [2016] NSWSC 1438
Expert evidence was dismissed as it expressed opinions which went “substantially” beyond the expert’s expertise and was
“unsupported by any analysis or reasoning.”
This case is summarised in C30 | Cast away, shore up your expert evidence or risk it being set adrift.
145. In the matter of Alsafe Security Products Pty Ltd atf the Alsafe Trust (in liquidation) [2016] NSWSC 377
A contrast between two insolvency experts where one disclosed their reasons in reaching their conclusions, whereas the
other one did not.
146. In the matter of OTS (Australia) Pty Ltd [2017] NSWSC 175
Court reviews the valuation approaches of two opposing experts that used different valuation methods in a minority
shareholder oppression case. Court was guided by the expert evidence, but did not entirely adopt the evidence of either
expert to derive the valuation amount.
147. In the matter of Swan Services Pty Limited (in liquidation) [2016] NSWSC 1724
Case discusses appropriate methodology to adopt when calculating loss or damage resulting from insolvent trading.
This case is summarised in C23 | Preference for fairness: A small win for directors of insolvent companies.
148. Insurance Australia Ltd t/as NRMA Insurance v Taylor [2017] NSWSC 507
A claims assessor evaluating the case of each party may not take into consideration more than one expert per specialty
unless there is substantial dispute.
149. Issa v Australian Alliance Insurance Company Limited t/as Shannons Insurance [2016] NSWSC 1320
When inconsistencies in each of the three parties’ stories began to arise, guidance was found in the conclusions reached
through comprehensive expert analysis.
150. Joseph Buksh v South Western Sydney Local Health Network; Rosemary Buksh v South Western Sydney Local Health
Network; Stallone Buksh v South Western Sydney Local Health Network [2016] NSWSC 603
Court held the view that the experts should have all available material that holds relevance or significance prior to the
conclave. Denying the experts material even at a late stage prevents relevant matters being discussed, and any agreement
or resolution of the evidence being reached.
151. Kabic v Workers Compensation Nominal Insurer (No 2) [2016] NSWSC 1711
Expert reports are required to be based on the expert’s training, study and experience or risk being inadmissible, however,
common sense concepts need not be explicitly explained. In addition, comparing previous judgments must be exercised
with caution as each case turns on its own facts.
This case is summarised in C25 | Experts need not explain common sense.
152. Marvoe Management Pty Ltd v Plantation Management Services (WA) Pty Ltd (3) [2016] NSWSC 1369
Although an agronomist did not share the same qualifications as other experts referred to in the proceedings, the court
held the evidence he provided was admissible on the grounds that his experience and qualifications indicate he is a
professional agronomist, and because of this professional experience, he is qualified to express an opinion on the effect
temperature is likely to have on a watermelon crop.
153. Marvoe Management Pty Ltd v Plantation Management Services (WA) Pty Ltd (No 1) [2016] NSWSC 1272
Court rejected the plaintiff’s expert evidence that was produced late on the basis that the evidence was sought to be
adduced to deflect what may be perceived as the adverse aspects of the opinions express in the joint report. Court held
the view that to permit leave would undermine the established process of expert opinion.
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154. Oneflare Pty Ltd v Chernih [2016] NSWSC 1271
In context of search engine optimisation services, expert evidence was sought to determine whether the breach of retainer
was directly correlated with the economic loss suffered by the plaintiff. The defendant argued the visual comparison of
sales and online traffic involved little application of expertise as it lacked the appropriate statistical analysis to establish a
statistically significant relationship. The court agreed with this perspective, but concluded there was a reasonably direct
link between the action of the defendant and the volume of web traffic to the plaintiff’s website, which consequently led to
a decrease in revenue.
155. Pantel v Northern Sydney Local Health District [2016] NSWSC 602
Plaintiff did not submit expert evidence when the necessity of it was clear. Consequently, after the twelfth occasion on
which the matter went before the court and the court deeming that it is not in accordance with UCPR for a “cheap, fast
and quick resolution”, the claim was dismissed.
156. Porter v Le [2016] NSWSC 849
When there are a number of experts who have adduced evidence on the same topic, the court is more inclined to direct
the experts to give their evidence concurrently to ensure efficiency and promote procedural fairness.
157. R v Adams (No 2) [2016] NSWSC 1359
Court concluded that, so long as complex expert evidence is properly presented and explained (both by expert witnesses
and by counsel in their addresses), there will be no difficulty in comprehension by the jury.
158. R v Hart [2016] NSWSC 955
The expert evidence of a medical practitioner was initially deemed inadmissible as the expert evidence did not sufficiently
disclose the doctor’s reasoning in coming to that conclusion. However, where the interests of justice required it to be
admitted, the expert evidence could be relied upon.
159. R v LN; R v AW (No. 6) [2017] NSWSC 283
Court observed its strong desire to use joint expert conferencing in criminal proceedings to assist with “the clear
identification of evidence and issues which are disputed or not disputed, and which will also promote the efficient
progress of criminal trials.” Despite this preference, the law currently prevents joint expert conferencing without
unanimous consent by the parties to the proceedings.
160. R v Settree (No 2) [2016] NSWSC 1079
Court found the final opinions of experts become more persuasive, when they have been arrived at gradually over a
relatively long period of time and that the “value of expert opinion is very much dependent upon whether the facts
assumed for the purpose of expressing the opinion are sufficiently like the facts as [the judge finds] them to be.”
161.

RinRim Pty Ltd v Deutsche Bank AG [2016] NSWSC 1377
An expert’s report made reference to certain specified Australian data not existing at a particular point in time, however,
cross-examination suggested that data did exist. There was also questioning of whether hindsight had been used in
observing the movements in share prices.

162. Ritchie v Woodward (Executor of the Estate of the late Brian Patrick Woodward); Rujo Pty Ltd v Woodward (Executor of
the Estate of the late Brian Patrick Woodward); Barona Group Pty Ltd v Woodward (Executor of the Estate of the late
Brian Patrick Woodward) [2016] NSWSC 1715
Questionable degree of independence of the expert when providing evidence to the court as the responses provided in
“cross-examination tended to suggest that he regarded his role as being an advocate.”
163. Rolleston v Insurance Australia Ltd [2016] NSWSC 1561
Court rejected a report as not being that of an expert and disregarded the valuation opinion in assessing the loss and
damage, as amongst other reasons, there was no identified reasoning for the opinions expressed and the report did not
“show that the conclusion expressed by him was based on, or the result of, the application of his specialised knowledge.”
This case is summarised in C8 | Liar, liar, house on fire.
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164. Secure Logic Pty Ltd v Noble [2016] NSWSC 1525
Court rejected leave for the plaintiff to engage the Independent Computer Expert as its own expert.
This case is summarised in C34 | Once an Independent Computer Expert, always an Independent Computer Expert?
165. Skyscanner Limited v Hotels Combined Pty Ltd [2016] NSWSC 183
Court orders all categories in the expert’s document request be provided. Expert’s methodology was not finalised, but the
expert provided reasons why they believed the documents were necessary for their work.
This case is summarised in C33 | Your expert doesn’t need to know all the answers … (yet!).
166. Sorbello v South Western Sydney Local Health Network; Sultan v South Western Sydney Local Health Network (No 2)
[2016] NSWSC 1496
The purpose of expert conclaves and joint reports are to assist the court in narrowing down and understanding the relevant
issues which require expert evidence at trial. Special costs order approved as it was established that admissions which
were eventually made should have been made earlier.
167. Sorbello v South Western Sydney Local Health Network; Sultan v South Western Sydney Local Health Network [2016]
NSWSC 863
When two experts gave competing views, the reliability of one expert’s evidence was questioned due to their credibility. It
was held that the expert had an under-appreciation of the magnitude of the injury which the plaintiff was suffering.
168. Tavcol Pty Ltd v Valbeet Pty Ltd [2016] NSWSC 1002
Discussion of privilege regarding an expert’s draft reports, working notes and communications with instructing solicitors.
This case is summarised in C24 | Whose shout is it anyway? Privilege for subpoenaed experts.
169. The Estate of Juliana Voros; Cooney & Ors v Cherry [2016] NSWSC 1603
Court found that an expert report must comply with the UCPR to be adduced as evidence in proceedings.
170. Thiess Pty Ltd v Dobbins Contracting Pty Ltd [2016] NSWSC 265
Expert reports were considered deficient in reasoning, resulting in the reports being of little assistance. Case confirms that
lawyers who have retained an expert must do what they can to ensure that the reasoning process is adequately displayed
and that the expert is fully aware of the assumed facts on which his or her opinion is to be based.
171. Walker Group Constructions v Bluescope Steel and QBE Insurance [2017] NSWSC 678
Plaintiff argued that a single expert should be appointed to save time and costs. Defendant argued this risked ‘trial by
single expert’ rather than trial by judge. Judgment discusses circumstances of when a single expert is or is not appropriate.
172. Welsh v Carnival PLC trading as Carnival Australia (No 2) [2016] NSWSC 1281
Leave was sought for expert evidence to be given in oral form. The requirement for expert evidence to be provided by way of
a written report is directed to the efficient running of trials, and leave to call oral evidence may only be made in “exceptional
circumstances” and any decision must ensure the “proceedings are determined justly and fairly to the parties.”
173. Welsh v Carnival PLC trading as Carnival Australia (No 4) [2016] NSWSC 1296
Unfair prejudice was said to stem from the fact that the “sheer weight” of the number of witnesses giving such evidence
would compel the court to make findings favourable to the plaintiff. The court disagreed, stating this suggestion overlooks
the fact that the evidence must be evaluated and assessed for its reliability, whether it should be accepted, and if so, the
weight which should be attached.
174. Welsh v Carnival PLC trading as Carnival Australia (No 5) [2016] NSWSC 1341
Raises discussion as to whether three paragraphs of an affidavit of a lay witness are to be considered expert opinion rather
than lay evidence, and if they are, whether the opinions contained in those paragraphs are admissible. Due to a lack of
reference to the expert witness code of conduct and various queries as to the factual basis of the statements made, it was
concluded the statements made should not be admitted in the form of expert opinion.
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Supreme Court of Northern Territory
175. CH2M Hill Australia Pty Limited & Anor v ABB Australia Pty Ltd & Anor [2016] NTSC 42
Court rejects the use of “catch-all” reasoning when adjudicators comment on expert reports. Adjudication determination
is overturned on the grounds that the adjudicator’s reasoning on preferring an expert “provides no ‘reason’ at all why the
applicant’s argument is preferred.”
176. R v Sayson [2016] NTSC 60
Court rejects challenge to a police officer’s ability to provide expert evidence in relation to “appropriate use of force.”
Reference is made to s79(1) of the Evidence Act requirements of “specialised knowledge based on the person’s training,
study and expertise” before an examination of those components. Relevance of opinion and possible prejudice is also
considered.

Supreme Court of Queensland
177. Atkinson v Habermann (No 2) [2016] QSC 294
Court rejected request to appoint a second expert part-way through the proceedings. Court concludes that it was
premature to appoint another expert and that the court-appointed expert “has not yet had a chance to respond to the
criticisms” and needed to be “asked the right questions.”
This case is summarised in C28 | Timing issues for admissibility of new expert evidence: ‘better the devil you know’?
178. Bert & Ors v. Red 5 Limited & Anor [2016] QSC 302
In relation to a failure to disclose information to the market around the time of a capital raising, the court found that the
plaintiff failed to prove the quantum of their properly assessed loss. Even if they had, the judgment was that the quantum
would be ‘nominal’ or less than 10% of a calculated amount due to “failure to take reasonable care to protect their own
interests.” Discussion of expert evidence showing that an investment strategy was risky.
179. Fulmer v Thompson [2017] QSC 119
Defendant’s solicitor and expert actively strategised to shape the defence of the case which resulted in a lack of credibility.
Court concluded that annexures to an expert’s report are not evidence of truth merely by their presence in the expert’s
report and rather only serve as evidence of the information an expert assumes to be fact.
This case is summarised in C10 | Sold a lemon: using a partisan expert may cost you more than just their fees.
180. Hooks Enterprises Pty Ltd v Sonnenberg Pty Ltd [2017] QSC 69
Consideration of the validity of an expert determination appointment, and whether the determination is final and binding.
181. Martin v Andrews & Anor [2016] QSC 20
Expert opinion was questioned, on the basis that (1) the expert was at odds with every other expert; (2) to a degree, the
expert’s opinions were illogical; and (3) the expert seemed to have formed views without a detailed knowledge of the issues
in dispute.
182. McQuitty v Midgley & Anor [2016] QSC 36
Court paid close attention to and accepted the evidence of two of the many experts as their evidence appeared logical,
their reasoning was well documented, and their approaches were balanced and impartial. In contrast, another expert’s
opinion was objected to on the basis that it was not within their expertise and lacked independence.
183. Mineralogy Pty Ltd v BGP Geoexplorer Pte Ltd [2017] QSC 18
Case considers circumstances in which the court will grant extensions of time for the production of expert evidence.
This case is summarised in C31 | Out of gas: when can expert delays result in adjournments?
184. Mt Isa Mines Limited v CMA Assets Pty Ltd & Ors [2016] QSC 260
Court accepted that a valid methodology to calculate lost revenue in a mining project is the net present value of the
net revenue over the life of the mine, had no disruption occurred, reduced by the net revenue taking into account the
disruption.
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185. Plyable Pty Ltd & Anor v Go Gecko (Franchise) Pty Ltd & Ors [2016] QSC 249
Court dismissed application for leave to file a counterclaim, noting the applicants’ delay in making the application and
the absence of a quantum expert report. The submission of an independent quantum expert report assists the court in
determining the reasonableness of a damages claim.
186. Principal Properties Pty Ltd v Brisbane Broncos Leagues Club Ltd (No 2) [2016] QSC 252
Court significantly discounted the evidence put forward by an expert retained by the defendant as he appeared to “support
the defendant on a subject matter that was not opinion evidence” and which was not within his area of expertise.
187. Redpath Contract Services Pty Ltd v Anglo Coal (Grosvenor Management) Pty Ltd [2016] QSC 313
Considers whether the parties involved had, or had not, in fact agreed jointly to the appointment of an expert for the
purposes of considering issues arising under a relevant contract clause. Consideration also of options available to refer the
matter to expert determination.
188. Redpath Contract Services Pty Ltd v Anglo Coal (Grosvenor Management) Pty Ltd [2017] QSC 149
Consideration of the use of discovery and forensic technology experts, under a disclosure management plan proposed by
Redpath to reduce the number of documents that it would have to review from 715,000 to 50,000 (i.e. approximately 7% of
the total documents).
189. SDW2 Pty Ltd v JLF Corporation Pty Ltd & Ors [2017] QSC 1
Circumstances where a Shareholders Agreement provided that upon an ‘Event of Default’ by a shareholder, the non‑defaulting
shareholders would have an option to acquire the defaulting shareholder’s shares, at Fair Market Value less 10%. That value
was to be assessed by an accountant, to be appointed by the shareholders using their best endeavours, or failing that, the
chairman of CFMG. The chairman of CFMG wrongfully refused to act as required to make that appointment of an expert.
190. Stokes v House With No Steps [2016] QSC 79
Court rejected whatever investigations the expert witness may have carried out on the basis that the expert demonstrated
an apparent lack of any specifically relevant expertise.

Supreme Court of South Australia
191. R v Li [2016] SASC 4
Discussion regarding expert opinion on human behaviour in a criminal trial before a jury, articulating that “the evidence
must concern a matter so special and so outside ordinary human experience that a jury requires expert assistance to form
a sound judgment.”
192. State of South Australia v Goldstein [2016] SASC 202
An action seeking declarations of invalidity of expert determinations and that they were not binding on the plaintiff.
The parties had agreed to the appointment of an Independent Expert to determine disputes arising from design and
construction of a hospital.
193. Sutcliffe V RSPCA (SA) Inc [2016] SASC 125
Court found that “the mere fact that a witness has an interest in a proceeding does not render the witness’s evidence
inadmissible or preclude acceptance of it by the court. In both cases, the court should have appropriate regard to the
interest of the witness in the proceeding before accepting the witness’s evidence.”
194. Westpac Banking Corporation v Haynes; Haynes v St George Bank A Division of Westpac Banking Corporation [2017]
SASC 23
Court found that independent witnesses are more reliable than one who has an inflexible view, ill-will against the defendant
and expresses dogmatic support for the plaintiff (all of which “conspired to effect a clouding of his professional judgment”).
195. Wilczynski & Anor v District Court of South Australia & Ors [2016] SASC 51
Court found that a review hearing of a Magistrate’s decision can take on fresh evidence as long as it does not exceed that
which the Magistrate was originally required to consider. In any event, accepting new material is a matter of discretion.
Exercise of discretion not to accept evidence was found appropriate where parties at the Magistrate level had a sufficient
opportunity to present their evidence, and had done so adequately.
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Supreme Court of Tasmania
196. Hendrex v Keating [2016] TASSC 20
Court rejected expert’s evidence due to apparent dishonesty under cross-examination, a fraudulent conviction, and failure
to consider evidence which other experts thought was relevant.
This case is summarised in C15 | Doctor, doctor, gimme the news: I got a bad case of lying to you.
197. Motor Accidents Insurance Board v Lester [2016] TASSC 2
Discussion of evidence that could “hardly be termed a scientific experiment.” Court concluded that expert opinion can be
used as circumstantial evidence and expert evidence of a possibility may alone be sufficient to establish causation.

Supreme Court of Victoria
198. ANZ v Loftus [2016] VSC 58
The defendant sought to impugn expert evidence based on an old (1961) text.
199. ASA Nominees Pty Ltd v Owners Corporation PS 513436B and Adamopoulos [2016] VSC 562
An intellectual property case concerning the issue of whether the respondents’ conduct constituted passing off, with
reliance on a linguistics expert.
200. Camping Warehouse v Downer EDI (Approval of Settlement) [2016] VSC 784
The experts for both parties filed a joint expert report and prior to that each expert prepared an individual report and
supplementary reports. The evidence of both parties’ experts were extensive and complex.
201. Certain Children v Minister for Families and Children & Ors (No 2) [2017] VSC 251
Court approached the expert’s evidence with reservations and considerable care due to (1) concern that the expert had
no preconceived view about the subject matter of the report; (2) concern the expert accepted the instructing solicitor’s
invitation to delete certain observations from his reports that cast a more favourable light on the subject matter; (3) the
instructing solicitor did not ensure that the expert fully complied with the expert witness code of conduct; and (4) the
expert expressed opinions which were not properly reasoned from his expertise.
202. Certain Children v Minister for Families and Children & Ors (Ruling No 2) [2017] VSC 304
Consideration of the plaintiff’s application to rely on the evidence of a consultant psychiatrist, including the issue of expert
reports being provided close to trial, and its admissibility and relevance.
203. Construction Engineering (Aust) Pty Ltd v Adams Consulting Engineering Pty Ltd (Ruling No 2) [2016] VSC 209
Case considers the suitability of appointing a special referee, an assessor or a court-appointed expert and factors which
may be relevant when determining the appropriate course of action.
This case is summarised in C13 | Drawing the right conclusions: whether to appoint a special referee, assessor or expert.
204. DPP v Paulino (Ruling No 4) [2017] VSC 346
Court did not accept the submissions of the defence as the informant’s evidence was simply an interpretation of what
could equally be comprehended by the jury upon viewing the footage and photographs concerned. However, in an
alternative instance, the expert evidence of the vehicle examiner is admissible as it constituted expert opinion about what
can be seen in the footage and photographs based upon his training, study and experience.
205. Funtastic Ltd v Madman Film and Media Pty Ltd [2016] VSC 708
Parties appointed a single independent accountant as an expedited alternative to arbitration. Court identified the
difficulties facing the accountant when dealing with contentious and competing submissions by both parties. On one
issue, the accountant was found to have “cut through the conflict” and made a decision based on his own professional
judgement, whereas the court remitted another issue back to the accountant for re-determination.
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206. McConnell Dowell Constructors (Aust) Pty Ltd v Santam Ltd & Ors [2016] VSC 734; McConnell Dowell Constructors
(Aust) Pty Ltd v Santam Ltd & Ors (No 2) [2017] VSC 640
First Australian case considering the use of technology assisted review.
This case is summarised in A4 | The first Australian case to endorse the use of technology assisted review for discovery …
and it won’t be the last.
207. Mimmo v Fernando [2016] VSC 510
This case reinforced that the courts place reliance on experts, and that the weight of their evidence will be considered in
conjunction with their veracity, expertise, reputation and reliability.
208. Pierides (a minor who sues by his Litigation Guardian Emile Pierides) v Monash Health (formerly known as Southern
Health) [2017] VSC 342
An application by the defendant for copies of files notes of conversations with various expert witnesses engaged by the
lawyers acting for the plaintiff, considering the question of whether those notes formed part of the expert report and
required disclosure, or alternatively attracted privilege.
209. Pizza Fellas Pty Ltd v Eat Now Pty Ltd [2017] VSC 226
Given the expert’s apparent lack of accounting expertise (let alone as a forensic accountant), the court allowed the
applicant to seek to adduce further expert evidence.
210. P-Value v Vicland Group & Ors (No 2) [2016] VSC 318
Two defendants argued that they should pay a reduced percentage of the plaintiff’s costs as the other defendants
occupied hearing time in which they were not directly involved, including evidence of an expert that provided no assistance
to the case. Court rejected the argument that the aspects of the case the defendants were not involved in were substantial
enough to justify the apportionment of costs on the basis of “relative hearing time.”
211. Raskin v Mediterranean Olives Estate Limited & Ors [2017] VSC 94
Consideration of the validity of an expert determination appointment, and whether the determination is final and binding.
212. Riverman Orchards Pty Ltd v Hayden [2017] VSC 379
Discusses the necessity of an expert being able to reconcile their observations to that of other experts to allow for a
detailed comparison. Also discusses the use of adjusted earnings as a preferable method of producing comparable
financial figures.
213. Ruschinek v Tiernan [2016] VSC 197
Parties agreed for the court to appoint an independent expert and to be bound to that report, pursuant to the Civil
Procedure Act 2010. Court rejected plaintiff’s application to later disqualify that report because “that one party, now
dissatisfied with the result of that co-operation, should be permitted to resile from the agreement with the other party
would be entirely contrary to the spirit and effect of the legislation.”
214. Sheales v The Age (Ruling No 3) [2017] VSC 152
A defamation case where the defendants sought an appropriate direction to the jury, in clear terms, that it was not entitled
to draw inferences against the defendants by reason of the fact that no expert evidence was called by them.
215. The Queen v Sawyer-Thompson (Ruling No 1) [2016] VSC 316
Privilege over communications and draft reports between experts and their engaged lawyers is not waived, despite the
compulsion under law to provide the final report to the court.
216. Timbercorp Finance Pty Ltd v Collins & Ors [2016] VSC 776
Expert evidence “made it possible for the court to understand the nature of the transactions and … [the] evidence assisted
in exposing the critical issue for determination.”
This case is summarised in C35 | A dollar in the books is worth a dollar in the hand: What can a ‘payment’ really constitute?
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217. TrinityP3 Pty Ltd v WIP Consulting Pty Ltd [2016] VSC 735
Expert computer forensic evidence was used to establish that confidential material had been retained by a party. Failure to
return the confidential material, and knowingly holding such information, impacted the costs awarded.
218. Wearne v State of Victoria [2017] VSC 25
Court found the majority of the expert’s report was inadmissible because it went “well beyond” her expertise.
219. Wilson v Bauer Media (Ruling No 1) [2017] VSC 302
A widely publicised defamation case brought by Rebel Wilson against Bauer Media concerning an interview in which
Ms Wilson had allegedly said that she had claimed to be a distant relative of Walt Disney. This judgment sets out the
reasons for the court’s decision to refuse the defendant’s application to adduce expert evidence of a genealogist.
220. Wilson v Bauer Media (Ruling No 7) [2017] VSC 357
Consideration of whether expert evidence is considered relevant and admissible with regard to the four ‘rules’: the
relevance rule; the expertise rule; the expertise basis rule; and the factual basis rules.
221. Yara Pilbara Fertilisers Pty Ltd v Oswal [2016] VSC 440
The plaintiff submitted that the witness’ responses would not constitute opinions at all, whether expert or otherwise, but
would rather amount to evidence of facts that the witness had observed, albeit his specialised knowledge was required in
order to make the observation.

Supreme Court of Western Australia
222. CD And EF v Chief Executive Officer, Department for Child Protection and Family Support [2017] WASC 126
Court rejected leave to appeal on the basis that the Magistrate fairly rejected expert evidence which lacked the objectivity
expected of an expert witness. Evidence was called regarding the expert’s conversations outside the court to prove a lack
of objectivity.
223. Coal Hub Pty Ltd v NSL Consolidated Ltd [No 2] [2016] WASC 257
Court upheld objections to an expert’s evidence on the grounds of the “absence of sufficiently articulated reasoning” in
chief (not in cross-examination). In addition, the court found that ASX announcements that contain opinions (in this case,
those of a Competent Person in respect of the JORC code) are only admissible if the underlying Competent Person is
available to be cross-examined.
224. Coal Hub Pty Ltd v NSL Consolidated Ltd [No 3] [2017] WASC 144
In response to a submission that an expert does not have to provide “reasons for reasons”, the court found that “the
reasons [given in support of an opinion] must descend into a level of detail that discloses the analysis and calculations
sufficiently to enable the defendant to test the opinions provided.” The court ruled that the question of adequacy of
reasoning goes to admissibility, not weight, and therefore rejected the evidence.
225. Commissioner of the Australian Federal Police v Kalimuthu [No 3] [2017] WASC 108
Court upheld objection and found that expert evidence is inadmissible when the evidence is of no probative value to the
relevant issue.
226. Commissioner of the Australian Federal Police v Marundrury [No 2] [2017] WASC 105
Preliminary ruling on whether proposed expert evidence would be admissible in relation to money laundering and
“cuckoo smurfing.” Court found that whilst there are occasions where expert evidence may be required to understand the
financial effect of a particular transaction to assist in determining the purposes behind entering into it, “this is not a case
of that kind.”
227. Duro Felguera Australia Pty Ltd v Samsung C&T Corporation (Abn 49 160 079 470) with Republic of Korea Registration
Number 110111-0015762 [2015] WASC 484
Court reiterated that an independent expert’s ultimate duty is to the court, not to the engaging party. The expert’s
supplementary report was found to be inadmissible as it “impermissibly descends from giving expert evidence to arguing
the case.”
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228. Lanco Resources Australia Pty Ltd v Griffin Energy Group Pty Ltd [2016] WASC 322
The court rejected a discovery application on the basis that the plaintiffs had sufficient financial, legal and expert
resources available to address matters via expert evidence. The information sought risked the potential to “‘set the hounds
running’ down an expensive, protracted, and ultimately inadmissible journey of enquiry.”
229. Mineral Resources Ltd v Pilbara Minerals Ltd [2016] WASC 338
Court found that the plaintiffs could not avoid an expert determination clause and have the matter heard at trial without
satisfying the “heavy onus” that such a decision would require. Ultimately, the court found that the matter was amendable
to expert resolution, and should be taken to determination.
230. Mineralogy Pty Ltd v Sino Iron Pty Ltd [No 12] [2016] WASC 335
Social relationship between a judge and expert caused the judge to recuse himself. The judge recognised that such a social
connection may give rise to an apprehension that he has not been unprejudiced and impartial in evaluating the expert’s
evidence.
231. Mineralogy Pty Ltd v Sino Iron Pty Ltd [No 13] [2016] WASC 403
At an interlocutory stage, court ordered the defendants to pay half of an expert’s calculation of damages to the plaintiff to
“restore a proper balance under the [agreement’s] respective contractual interests and risk allocations as between the
parties.” The other half was ordered to be paid to the court to address “legitimate concerns … concerning possible later
recoupment” and “quantum adjustment issues” if the experts’ assessments “prove to be excessive” at final determination.
232. Noske v The Queen [2017] WASC 56
Court considered whether the proposed expert evidence on “general availability” of information in an insider trading
matter would be admissible. The proposed evidence was allowed to assist the decision makers.
233. Patterson v Humfrey [No 3] [2016] WASC 369
Court exercised its discretion to remove a cap on costs in part due to the nature of the complexity of the forensic
accounting exercise that had to be undertaken in respect of the books and records of the company.
234. Polizzi v Comissioner of Police [No 2] [2017] WASC 166
Appeal found nothing unreasonable with Tribunal’s assessment of expert evidence in which the “high degree of
professional and personal animosity” between experts “detracted from their credibility as witnesses in this proceeding.”
235. R v Yang [2016] WASC 410
Expert (translator) made discretionary decisions while translating Korean text messages (relating to illegal drug
importation) without translator notes to that effect, e.g. around use of symbols. Court exercised caution in drawing
inferences from the messages affected by the expert’s inaccuracies and disregarded any opinions made by the translator
which were outside the field of his expertise.
This case is summarised in C5 | : evidence lost in translation.
236. The State of Western Australia v Liyanage [2016] WASC 12
Refer to case summary 111. above: Liyanage v The State of Western Australia [2017] WASCA 112
237. The State of Western Australia v Ugle [2016] WASC 252
Case asserts the principle that where the expert witness is clearly qualified to give the expert opinion and there is no
evidence to contradict what the witness has said, the court should accept their evidence, unless there is a good reason for
not doing so.
238. Tonkin v Heilongjiang Feng AO Agricultural & Animal Husbandry Group Co Pty Ltd [2015] WASC 378
Court found that once experts have “agreed certain matters” via the joint expert process, it was not open to either party to
challenge those matters.
This case is summarised in C11 | Challenging matters agreed upon by experts.
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Summary of cases by topic
Joint or single experts (and expert determination)
8.

LFDB v SM [2017] FCAFC 178

19.

Australian Competition and Consumer Commission v DuluxGroup (Australia) Pty Limited (No 2) [2016] FCA 1286

22.

Australian Mud Company Pty Ltd v Coretell Pty Ltd (No 7) [2016] FCA 991

32.

Buurabalayji Thalanyji Aboriginal Corporation v Onslow Salt Pty Ltd [2017] FCA 1240

51.

Oztech Pty Ltd v Public Trustee of Queensland (No 14) [2016] FCA 1162 and related judgments

60.

Sheehan v Lloyds Names Munich Re Syndicate Ltd [2017] FCA 1340

104. Alphater Consulting v Rozman [2016] VSCA 111
106. Project Gas Services Pty Ltd v Leaseplus Operations Pty Ltd [2017] VSCA 55
111.

Cranston v Kiernan [2017] WASCA 100

126. The Owners Units Plan No 1917 v Koundouris [2016] ACTSC 96
134. Bogunovic v Buildcorp Contracting NSW Pty Ltd [2017] NSWSC 805
135. Cam & Bear Pty Ltd v McGoldrick [2016] NSWSC 1894
141.

Hashman v Australian Medico-Legal Group Pty Ltd & anor; Claireleigh Mosman Pty Ltd & anor v Australian Medico-Legal
Group Pty Ltd [2017] NSWSC 496

146. In the matter of OTS (Australia) Pty Ltd [2017] NSWSC 175
148. Insurance Australia Ltd t/as NRMA Insurance v Taylor [2017] NSWSC 507
150. Joseph Buksh v South Western Sydney Local Health Network; Rosemary Buksh v South Western Sydney Local Health
Network; Stallone Buksh v South Western Sydney Local Health Network [2016] NSWSC 603
153. Marvoe Management Pty Ltd v Plantation Management Services (WA) Pty Ltd (No 1) [2016] NSWSC 1272
156. Porter v Le [2016] NSWSC 849
166. Sorbello v South Western Sydney Local Health Network; Sultan v South Western Sydney Local Health Network (No 2)
[2016] NSWSC 1496
171.

Walker Group Constructions v Bluescope Steel and QBE Insurance [2017] NSWSC 678

175. CH2M Hill Australia Pty Limited & Anor v ABB Australia Pty Ltd & Anor [2016] NTSC 42
177.

Atkinson v Habermann (No 2) [2016] QSC 294

180. Hooks Enterprises Pty Ltd v Sonnenberg Pty Ltd [2017] QSC 69
187. Redpath Contract Services Pty Ltd v Anglo Coal (Grosvenor Management) Pty Ltd [2016] QSC 313
189. SDW2 Pty Ltd v JLF Corporation Pty Ltd & Ors [2017] QSC 1
192. State of South Australia v Goldstein [2016] SASC 202
200. Camping Warehouse v Downer EDI (Approval of Settlement) [2016] VSC 784
203. Construction Engineering (Aust) Pty Ltd v Adams Consulting Engineering Pty Ltd (Ruling No 2) [2016] VSC 209
205. Funtastic Ltd v Madman Film and Media Pty Ltd [2016] VSC 708
211.

Raskin v Mediterranean Olives Estate Limited & Ors [2017] VSC 94

213. Ruschinek v Tiernan [2016] VSC 197
229. Mineral Resources Ltd v Pilbara Minerals Ltd [2016] WASC 338
238. Tonkin v Heilongjiang Feng AO Agricultural & Animal Husbandry Group Co Pty Ltd [2015] WASC 378

Makita issues
11.

Pfizer Ireland Pharmaceuticals v Samsung Bioepis AU Pty Ltd [2017] FCAFC 193

14.

Smits v Lillas & Loel Lawyers Pty Ltd [2016] FCAFC 143

16.

Aerial Capital Group Ltd, in the matter of M M International (Australia) Pty Ltd v M M International (Australia) Pty Ltd
[2017] FCA 1607

45.

Hart v Commissioner of Taxation (No 2) [2016] FCA 897; Hart v Commissioner of Taxation (No 4) [2017] FCA 572
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85.

Rolleston v Insurance Australia Ltd [2017] NSWCA 168

90.

Beaven v Wagner Industrial Services Pty Ltd [2017] QCA 246

98.

Woolworths Limited v Grimshaw [2016] QCA 274

115.

RST v The State of Western Australia [2016] WASCA 59
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158. R v Hart [2016] NSWSC 955
163. Rolleston v Insurance Australia Ltd [2016] NSWSC 1561
170. Thiess Pty Ltd v Dobbins Contracting Pty Ltd [2016] NSWSC 265
224. Coal Hub Pty Ltd v NSL Consolidated Ltd [No 3] [2017] WASC 144

Appropriate expertise
6.

Idenix Pharmaceuticals LLC v Gilead Sciences Pty Ltd [2017] FCAFC 196

7.

Kafataris v Davis [2016] FCAFC 134

12.

Rigney v Commonwealth of Australia (as represented by the Department of Infrastructure and Regional Development)
[2017] FCAFC 18

33.

Caric v Minister for Immigration and Border Protection [2017] FCA 1391

34.

Changshu Longte Grinding Ball Co., Ltd v Parliamentary Secretary to the Minister for Industry, Innovation and Science
(No 1) [2017] FCA 1114

35.

Cheung v Burness (Trustee) [2016] FCA 1381

37.

Commissioner of Taxation v AP Energy Investments Pty Ltd [2016] FCA 577

38.

Coshott v Coshott [2016] FCA 966

42.

Gilead Sciences Pty Ltd v Idenix Pharmaceuticals LLC [2016] FCA 169

45.

Hart v Commissioner of Taxation (No 2) [2016] FCA 897; Hart v Commissioner of Taxation (No 4) [2017] FCA 572

50.

Narrier v State of Western Australia [2016] FCA 1519

51.

Oztech Pty Ltd v Public Trustee of Queensland (No 14) [2016] FCA 1162 and related judgments

53.

Pappin on behalf of the Muthi Muthi People v Attorney-General of New South Wales [2017] FCA 76

57.

Royal v El Ali (No 3) [2016] FCA 1573

64.

Tasmanian Aboriginal Centre Incorporated v Secretary, Department of Primary Industries, Parks, Water and Environment
(No 2) [2016] FCA 168

66.

Uber BV v Commissioner of Taxation [2017] FCA 110

68.

Young v Cooke [2017] FCA 26

73.

Australia Capital Financial Management Pty Ltd v Linfield Developments Pty Ltd; Guan v Linfield Developments Pty Ltd
[2017] NSWCA 99

75.

Bartlett v Australia & New Zealand Banking Group Ltd [2016] NSWCA 30

78.

Fairall v Hobbs [2017] NSWCA 82

82.

Morocz v Marshman [2016] NSWCA 202

86.

Stealth Enterprises Pty Ltd t/as The Gentlemen’s Club v Calliden Insurance Limited [2017] NSWCA 71

94.

R v Jones [2015] QCA 161

97.

Surfstone Pty Ltd & Anor v Morgan Consulting Engineers Pty Ltd [2016] QCA 213

101. R v Phan [2017] SASCFC 70
102. R v Pringle [2017] SASCFC 9
103. Chaplin v Lane [2016] TASFC 8
105. Masters Home Improvement Australia Pty Ltd v North East Solutions Pty Ltd [2017] VSCA 88
108. Winky Pop Pty Ltd v Mobil Refining Australia Pty Ltd [2016] VSCA 187
113.

Liyanage v The State of Western Australia [2017] WASCA 112

123. R v DM [2016] ACTSC 179
124. R v Poile [2016] ACTSC 262
125. R v Potts (No 3) [2016] ACTSC 341
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Tuggeranong Town Centre Pty Limited v Brenda Hungerford Pty Limited (No 2) [2017] ACTSC 88

129. Advanced Concrete Sealing (NSW) Pty Ltd v Ennis Traffic Safety Solutions Pty Ltd [2017] NSWSC 228
144. Ibrahimi & Ors v Commonwealth of Australia (No 1) [2016] NSWSC 1375; Ibrahimi & Ors v Commonwealth of Australia
(No 3) [2016] NSWSC 1438
151.

Kabic v Workers Compensation Nominal Insurer (No 2) [2016] NSWSC 1711

152. Marvoe Management Pty Ltd v Plantation Management Services (WA) Pty Ltd (3) [2016] NSWSC 1369
154. Oneflare Pty Ltd v Chernih [2016] NSWSC 1271
163. Rolleston v Insurance Australia Ltd [2016] NSWSC 1561
167. Sorbello v South Western Sydney Local Health Network; Sultan v South Western Sydney Local Health Network [2016]
NSWSC 863
176. R v Sayson [2016] NTSC 60
182. McQuitty v Midgley & Anor [2016] QSC 36
186. Principal Properties Pty Ltd v Brisbane Broncos Leagues Club Ltd (No 2) [2016] QSC 252
190. Stokes v House With No Steps [2016] QSC 79
191. R v Li [2016] SASC 4
197. Motor Accidents Insurance Board v Lester [2016] TASSC 2
199. ASA Nominees Pty Ltd v Owners Corporation PS 513436B and Adamopoulos [2016] VSC 562
204. DPP v Paulino (Ruling No 4) [2017] VSC 346
207. Mimmo v Fernando [2016] VSC 510
209. Pizza Fellas Pty Ltd v Eat Now Pty Ltd [2017] VSC 226
218. Wearne v State of Victoria [2017] VSC 25
219. Wilson v Bauer Media (Ruling No 1) [2017] VSC 302
220. Wilson v Bauer Media (Ruling No 7) [2017] VSC 357
221. Yara Pilbara Fertilisers Pty Ltd v Oswal [2016] VSC 440
226. Commissioner of the Australian Federal Police v Marundrury [No 2] [2017] WASC 105
232. Noske v The Queen [2017] WASC 56
235. R v Yang [2016] WASC 410
236. The State of Western Australia v Liyanage [2016] WASC 12
237. The State of Western Australia v Ugle [2016] WASC 252

Independence issues
7.

Kafataris v Davis [2016] FCAFC 134

20.

Australian Competition and Consumer Commission v Meriton Property Services Pty Ltd [2017] FCA 1305

23.

Australian Securities and Investments Commission v Cassimatis (No 8) [2016] FCA 1023

24.

Australian Securities and Investments Commission v Drake (No 2) [2016] FCA 1552

44.

Guy v Crown Melbourne Limited [2017] FCA 1104

46.

Hussain v CSR Building Products Limited, in the matter of FPJ Group Pty Ltd (In Liq) [2016] FCA 392

49.

Milardovic v Vemco Services Pty Ltd (Administrators Appointed) [2016] FCA 19

54.

Pearce v Gulmohar Pty Ltd [2017] FCA 660

56.

Ronneby Road Pty Ltd v ESCO Corporation [2016] FCA 588

77.

Duncan v Big Country Developments Pty Ltd [2016] NSWCA 163

108. Winky Pop Pty Ltd v Mobil Refining Australia Pty Ltd [2016] VSCA 187
122. R v Carmody [2016] ACTSC 382
135. Cam & Bear Pty Ltd v McGoldrick [2016] NSWSC 1894
143. Hunter New England LHD v Munters Pty Limited [2017] NSWSC 428
162. Ritchie v Woodward (Executor of the Estate of the late Brian Patrick Woodward); Rujo Pty Ltd v Woodward (Executor of the
Estate of the late Brian Patrick Woodward); Barona Group Pty Ltd v Woodward (Executor of the Estate of the late Brian
Patrick Woodward) [2016] NSWSC 1715
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176. R v Sayson [2016] NTSC 60
179. Fulmer v Thompson [2017] QSC 119
182. McQuitty v Midgley & Anor [2016] QSC 36
186. Principal Properties Pty Ltd v Brisbane Broncos Leagues Club Ltd (No 2) [2016] QSC 252
193. Sutcliffe V RSPCA (SA) Inc [2016] SASC 125
194. Westpac Banking Corporation v Haynes; Haynes v St George Bank A Division of Westpac Banking Corporation [2017]
SASC 23
196. Hendrex v Keating [2016] TASSC 20
201. Certain Children v Minister for Families and Children & Ors (No 2) [2017] VSC 251
222. CD And EF v Chief Executive Officer, Department for Child Protection and Family Support [2017] WASC 126
227. Duro Felguera Australia Pty Ltd v Samsung C&T Corporation (Abn 49 160 079 470) with Republic of Korea Registration
Number 110111-0015762 [2015] WASC 484
230. Mineralogy Pty Ltd v Sino Iron Pty Ltd [No 12] [2016] WASC 335

Asking the right question of an expert
1.

Paciocco v Australia and New Zealand Banking Group Limited [2016] HCA 28

4.

Australian Mud Company Pty Ltd v Coretell Pty Ltd [2017] FCAFC 44

10.

Perez v Minister for Immigration and Border Protection [2017] FCAFC 180

13.

Rigoli v Commissioner of Taxation [2016] FCAFC 38

16.

Aerial Capital Group Ltd, in the matter of M M International (Australia) Pty Ltd v M M International (Australia) Pty Ltd
[2017] FCA 1607

26.

Australian Securities and Investments Commission v Whitebox Trading Pty Ltd; In the Matter of Whitebox Trading Pty Ltd
(No 3) [2017] FCA 429

39.

Delaware North Marine Experience Pty Ltd v The Ship “Eye-Spy” [2017] FCA 708

61.

Siegwerk Australia Pty Ltd (in liquidation) v Nuplex Industries (Aust) Pty Ltd [2016] FCA 158

65.

Toucha Pty Ltd v Thomas Taylor (Bowls) Limited [2017] FCA 514

86.

Stealth Enterprises Pty Ltd t/as The Gentlemen’s Club v Calliden Insurance Limited [2017] NSWCA 71

93.

Lawrence v Attorney-General (Qld) [2017] QCA 27

114.

Rodi v The State of Western Australia [2017] WASCA 81

122. R v Carmody [2016] ACTSC 382
149. Issa v Australian Alliance Insurance Company Limited t/as Shannons Insurance [2016] NSWSC 1320
177.

Atkinson v Habermann (No 2) [2016] QSC 294

202. Certain Children v Minister for Families and Children & Ors (Ruling No 2) [2017] VSC 304
210. P-Value v Vicland Group & Ors (No 2) [2016] VSC 318
216. Timbercorp Finance Pty Ltd v Collins & Ors [2016] VSC 776
220. Wilson v Bauer Media (Ruling No 7) [2017] VSC 357
225. Commissioner of the Australian Federal Police v Kalimuthu [No 3] [2017] WASC 108
228. Lanco Resources Australia Pty Ltd v Griffin Energy Group Pty Ltd [2016] WASC 322

Privilege
168. Tavcol Pty Ltd v Valbeet Pty Ltd [2016] NSWSC 1002
208. Pierides (a minor who sues by his Litigation Guardian Emile Pierides) v Monash Health (formerly known as Southern
Health) [2017] VSC 342
215. The Queen v Sawyer-Thompson (Ruling No 1) [2016] VSC 316
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Process of preparing experts’ reports
12.

Rigney v Commonwealth of Australia (as represented by the Department of Infrastructure and Regional Development)
[2017] FCAFC 18

17.

Agius v State of South Australia (No 4) [2017] FCA 361

18.
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KordaMentha Forensic
Our services

Uncover. Analyse. Clarify.
It’s how we find the facts for you.
As one of Asia-Pacific’s most trusted forensic
groups, businesses and courts rely on us to ask
the right questions to reveal the full picture, and
to present what we find in an independent, clear
way; in a report or as expert witnesses in court.

Our specialist areas
Forensic accounting and dispute analysis
Forensic accountants and business valuation experts
who provide expertise in financial disputes.

Fraud, corruption and investigations
Investigators and forensic accountants who determine
facts around suspected fraud, misconduct or regulatory
breaches. Our specialists also help organisations
mitigate regulatory, reputational and financial risks
associated with fraud, bribery and corruption.
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Forensic discovery, cyber forensic and
digital forensic
Specialists with broad expertise in identifying,
preserving, analysing and managing electronically
stored information for use in any investigation or
proceeding, including discovery/disclosure, cyber
breaches, departure checks and expert reports.

Data analytics
Specialists who analyse, clarify and interpret critical
information from large amounts of assorted electronic
data, through the use of leading analytic technologies,
processes and algorithms.

Choose KordaMentha Forensic
Our size and approach
Our multi-disciplinary forensic team brings a co‑ordinated and focused approach to
large and complex matters.

Quality of experience
We have been involved in some of the highest profile matters and are recognised as
leading experts in Australia, the Asia-Pacific region and globally.

Our tools to uncover digital data
Our data and forensic technology teams are an integral part of our approach. Our
specialised tools and proven workflows help you identify vital digital data, which
may not be apparent by other means.

A choice of experts
When the stakes are high, finding an expert with the most appropriate experience is
critical. KordaMentha Forensic can offer a choice of experts, with expertise suited to
your needs.

Independent
We bring fresh and independent thinking to all engagements. We are analytical and
methodical – but it is our creative way of thinking that sets us apart from our peers.
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Our senior forensic team
Matthew Fleming

Tay Tat Hwa (Daniel)

+65 6593 9363
mfleming@kordamentha.com

+65 6593 9333
dtay@kordamentha.com

Catherine Lee

Shimin Lin

+65 6593 9324
clee@kordamentha.com

+65 6593 9369
slin@kordamentha.com

Partner

Executive Director

Executive Director

Director

John Dawson

Executive Director
+61 8 9220 9362
jdawson@kordamentha.com

Singapore
Jakarta

Grant Whiteley

Executive Director
+61 8 9220 9331
gwhiteley@kordamentha.com

Anthony Ranauro

Brisbane

Director

+61 8 9220 9317
aranauro@kordamentha.com

Perth

Sydney
Melbourne

Owain Stone
Partner

+61 3 8623 3410
ostone@kordamentha.com

Andrew Malarkey

Brittany Lincoln

Robert Cockerell

+61 3 8623 3347
amalarkey@kordamentha.com

+61 3 8623 3426
blincoln@kordamentha.com

+61 3 8623 3355
rcockerell@kordamentha.com

Stephen Millington

Craig Macaulay

Ronald Holtshausen

+61 3 8623 3400
smillington@kordamentha.com

+61 3 8623 3373
cmacaulay@kordamentha.com

+61 3 8623 3408
rholtshausen@kordamentha.com

David Lehmann

Magda Di Vincenzo

Liam Ryan

+61 3 8623 3385
dlehmann@kordamentha.com

+61 3 8623 3416
mdivincenzo@kordamentha.com

+61 3 8623 3406
lryan@kordamentha.com

Partner

Partner

Director
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Partner

Executive Director

Director

Partner

Executive Director

Director

David van Homrigh

Brian Wood

+61 7 3338 0220
dvanhomrigh@kordamentha.com

+61 7 3338 0250
bwood@kordamentha.com

Bruce O’Shea

Brendan Read

+61 7 3338 0255
boshea@kordamentha.com

+61 7 3338 0254
bread@kordamentha.com

Poppy Potter

Ruby Lee

+61 7 3338 0252
ppotter@kordamentha.com

+61 7 3338 0260
rlee@kordamentha.com

Andrew Ross

John Temple-Cole

+61 2 8257 3051
aross@kordamentha.com

+61 2 8257 3077
jtemplecole@kordamentha.com

Nigel Carson

Sally Davitt

+61 2 8257 3080
ncarson@kordamentha.com

+61 2 8257 3086
sdavitt@kordamentha.com

Anh Nguyen

Tim Myers

+61 2 8257 3074
anguyen@kordamentha.com

+61 2 8257 3076
tmyers@kordamentha.com

Partner

Executive Director

Director

Partner

Partner

Director

Partner

Executive Director

Director

Partner

Executive Director

Director

Ben Mahler
Director

+61 2 8257 3026
bmahler@kordamentha.com

Our senior partners and staff are supported by:
•

KordaMentha Forensic’s team of experienced dispute advisory, accounting and valuation
specialists. The multi-disciplinary team has significant experience in the provision of
independent expert reports in large commercial disputes. It comprises individuals with
backgrounds in the quantification of claims, valuation, corporate accounting and audit.

•

Data analytic and forensic technology expertise providing support to the core accounting
team as required.

•

Additional resources as required from KordaMentha’s other 350 professional staff in
Australia, Singapore and New Zealand.
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For more information about how KordaMentha Forensic
can help you uncover, analyse and clarify the facts visit
kordamentha.com/forensic.

kordamentha.com

