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Introduction
The assessment of economic loss in litigation proceedings often requires an
expert opinion familiar with practices accepted by courts for formulating a
claim of damages in different types of legal proceedings.
In this first edition of Damages Matters, Anh Nguyen discusses generally
accepted approaches to quantifying a damages claim and considers a recent
decision of the Federal Court in La Trobe Capital & Mortgage Corporation Ltd v
Hay Property Consultants Pty Ltd (2011) FCA, a case dealing with a claim for
damages for misleading and deceptive conduct in contravention of the Trade
Practices Act 1974 (Cth) (TPA).
This case demonstrates that the quantum of damages arising from a lost
business opportunity does not need to be strictly proven, rather the decision
suggests that Claimants are entitled to proportionate compensation commensurate
with the court’s assessment of the probability of the loss occurring.

Anh Nguyen is a Senior Executive Analyst in the Sydney Forensics Team at KordaMentha and specialises in
forensic accounting, disputes and financial investigations.
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Approaches to quantifying damages
Contract and Tort Cases

TPA Cases

The objective of an award of damages depends
on the nature of the alleged wrong, and the
cause of action under which proceedings have
been commenced by a Claimant. It is firmly
established that a Claimant who has suffered
loss as a result of another party’s tortious
conduct, or breach of contract “is entitled to
such sum as will, so far as possible, put him
in the same position as he would have been
but for the tort or breach of contract”.1

The appropriate methodology of assessing
economic loss in TPA cases is less clear. In
the past, where proceedings have been
commenced for misleading and deceptive
conduct, courts have held that the aim of an
award of damages was akin to either contract
or tort cases.

In tort proceedings this generally means that
the award of damages will be assessed so as
to place the Claimant back to the position they
would have been had the tortious conduct not
occurred. The assessment of damages
requires an analysis of the Claimant’s
hypothetical position had the tort not occurred.
In breach of contract cases, Claimants are
entitled to an award of damages that places
them in the position they would have been
had the contract been fulfilled. An award of
damages under a breach of contract claim
aims to compensate the Claimant for their
expected entitlements under the contract. The
appropriate formulation of loss is therefore an
analysis of what the Claimant’s position would
have been, had the contract been performed,
compared to the position in which the claimant
is now in, resulting from the breach.

In this article we examine a recent Federal
Court decision which suggests that the current
preferred approach is for a ‘sui generis’ enquiry
where the focus of assessing damages in
cases of misrepresentation in breach of the
TPA is on the expectations that would have
been generated had the relevant
representation been true.
It is therefore necessary in the context of
estimating losses arising from contraventions
of the TPA to consider the course of conduct
a Claimant would have pursued, had the
alleged representations been true rather than
strictly applying either the contract or tort
models of assessing damages.

…the current preferred approach is for a ‘sui generis’ enquiry where
the focus of assessing damages in cases of misrepresentation in breach
of the TPA is on the expectations that would have been generated had
the relevant representation been true.

1 Johnson v Perez (1988) 166 CLR 351
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Quantifying damages for a lost
opportunity or chance
In identifying the requisite approach to the
quantification of economic loss, courts have
generally differentiated between the Claimant’s
loss incurred prior to the trial date (‘past loss’),
with losses that will be incurred post trial
(‘future losses’). In practice, this approach
requires detailed analysis of actual events
between the date of the alleged wrong and
the date of the trial, as well as one or more
hypothetical scenarios which aim to determine,
had the alleged wrongful conduct not
occurred, what position the Claimant would
have been in.
Where a claim involves the quantifying of
damages for a lost business opportunity,
courts are required to make two predictive
inquiries. Firstly, consideration of what would
have happened had the alleged unlawful
conduct not occurred; and secondly, the
probability that the forgone opportunity would
eventuate. The assessment of damages will
be adjusted by the court so as to reflect the
probability of the opportunity occurring; an
assessment which would need to be made on
consideration of a range of factual, and
possibly also expert evidence.
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La Trobe Capital & Mortgage Corporation
Ltd v Hay Property Consultants Pty Ltd
Facts
During these proceedings, the full bench of the
Federal Court heard an appeal concerning the
quantum of damages recoverable by a lender
against a property valuer in circumstances
where funds were advanced to a defaulting
borrower in reliance on the valuer’s negligent
valuation of secured property.
In 2004, the appellants, La Trobe Capital &
Mortgage Corporation Ltd (“La Trobe”)
received an application for a $2.4 million loan
from Jet Constructions Pty Ltd (“Jet”).
Latrobe engaged the Respondents, Hay
Property Consultants Pty Ltd (“Hay”) to value
Jet’s secured property, and subsequently
approved the loan on the basis of Hay’s
$4 million valuation. Jet defaulted on the
repayments causing La Trobe to take
possession and sell the property.
La Trobe commenced proceedings against
Hay for its alleged over valuation of the
property under several heads of claim,
including seeking damages for contravention
of s52 of the TPA.
La Trobe claimed damages under two primary
limbs, including a claim of damages for “loss
of income”. La Trobe contended that, but for
Hay’s over valuation of the property it would
have lent the principal amount to another
borrower on similar terms as the loan to Jet. It
argued that it was deprived of the chance to
earn interest on this hypothetical alternative
loan. This loss was expressed as the
difference between the interest that would
have been received on the hypothetical loan
and the interest actually received.
We believe the principles in this case
concerning the quantification of damages can
be applied to broader commercial disputes
so as to encompass loss of business
opportunity cases generally.

What is the correct approach for
assessing whether La Trobe had
suffered a loss from being deprived
of an opportunity to make an
alternative investment?
Finklestein J summarises the approach to be
taken when formulating a claim for damages
under the TPA:
La Trobe’s loss of income claim is to be
assessed by reference to what it would have
received had it not lent money to Jet , rather
than by reference to what La Trobe would
have received if Jet had not defaulted
According to his honour, where a claim for
damages rests on a misrepresentation in
contravention of s52 of the TPA, the correct
approach to quantifying loss is to hypothesise
what the plaintiff would have done had they
known the truth, rather than what they would
have received or expected to gain had the
representations been true.
Finkelstein J accepted evidence by La Trobe
that it would have lent the loan funds to
another borrower on similar terms as the Jet
loan, thus it had lost the opportunity to earn
the forgone interest on this hypothetical loan.
His honour also noted that it was not
necessary for La Trobe to prove “that there
was a particular loan or loans that were not
entered into by reason of La Trobe entering
into a loan agreement with Jet”.
This finding suggests that an award of
damages for lost business opportunities does
not need to be strictly proved by reference to
specific alternative uses of capital. So long as
there is a chance that the Claimant’s capital
could be employed in other profitable
business ventures, it has a value that should
be quantified and compensated.

Page 4

damages
matters

Application of probability to a
claim for damages for loss of
chance
In considering whether La Trobe had proved
that it had lost an opportunity to make an
alternative loan Finklestein J notes that:
The starting point is to characterise the true
nature of La Trobe’s claim. It is obvious that it
is a claim sounding in damages. The claimed
damages are those resulting from the loss of
the use of money that was lent to Jet which,
but for Hay’s negligent valuation, would have
been employed in a profitable loan. The
“profit” is the interest La Trobe would have
charged the hypothetical borrower.
His honour then reflects upon the need to
consider the probability that the lost
opportunity would have occurred:
...in the assessment of damages the court is
often required to determine what will happen
in the future or what could have happened
but for the defendant’s wrongful conduct. In
that event, the court estimates the likelihood
of the thing happening. The degree of
likelihood must then be reflected in the award.
On the facts of this case La Trobe had to
prove that on the balance of probabilities Hay
had provided a negligent valuation of the
property (this was accepted at trial), and in
consequence it was deprived of an
opportunity to make an alternative loan.

Finkelstein J accepted that La Trobe
would have been able to find an
alternative borrower on the same
terms as the Jet loan, thus establishing
that it had sustained a loss as a result
of Hay’s valuation. It was not necessary
for La Trobe to specifically identify a
particular alternative borrower.
His honour provides the following summary of
the approach to be adopted in valuing a loss
of chance:
As to the quantification of that loss, the
opportunity cost (i.e. the chance it lost by
reason of the wrong to make a profitable
substitute loan) must simply be assessed...
Having reached the point that a loss is
established, its value must be estimated. That
must be done no matter how difficult the task,
even if some guesswork is involved... What is
required is to estimate the chance of La Trobe
finding a substitute borrower willing to borrow
on the same terms, whether or not the chance
of this happening is more or less than even.
In our view, this case establishes that in the
context of estimating the value of a lost
commercial opportunity, it is the chance per se
that has a compensable value. In deriving this
value, courts will take into account the
probability that the lost opportunity eventuates.
From a practitioner’s perspective, we believe
that La Trobe suggests that experts engaged
to offer an opinion on the quantum of damages
can ensure their expert reports are of more
assistance to the court if any application of
probability is transparent. The expert opinion
can then be adjusted to reflect the court’s
assessment of the probability that the chance
would eventuate.
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Calculation of the value of La Trobe’s
lost opportunity to earn interest on an
alternative loan and its total loss
Once it was accepted that La Trobe had a claim in damages for the lost opportunity to earn interest
on the hypothetical loan, Finklestein J set out a calculation for the value of that lost opportunity.
It is important to note that his honour states that the formulation below “is convenient to
calculate the value [of the loss] mathematically”, and that the assessment of damages in cases
of this kind cannot be “precise” such that the following calculation must be viewed in the
context of providing an “analytical framework”.
Finklestein J formulation
of loss

Comment

LO = P x V

Value of the lost opportunity or “loss of income” as articulated by Latrobe

P

The probability of realising that opportunity

V

The value of the opportunity

Where V = M x (1-C)

M is the maximum value of the opportunity (in this case it is the net interest that could
have been earned on a substitute loan which on the evidence is $643,991)
C is the value of any contingencies affecting the realisation of the opportunity, here it is
the risk that the alternative loan would have defaulted. On the evidence it was accepted
as a minimal risk so as to warrant his honour applying a zero value for C.

Therefore, V = $643,991 x
(1-0)

Value of the opportunity = $643,991

P = 95%

Finklestein J accepted La Trobe’s evidence that there was a 95% probability that an
alternative loan on the same terms as the Jet loan would have been found.

Therefore, LO = $643,991 x
95% = $611,791

Value of the lost opportunity (adjusted for the probability of its realisation) is $611,791

Add
Capital loss of $ 189,035

Being the difference between the loan amount less the net recovery from the property
sale, and the retained forfeited deposit

Gross Loss = $800,826

La Trobe’s total gross loss

Less
Net benefits received from
loan of $ 449,766

Net interest repayments from Jet is offset against La Trobe’s gross loss

Net loss = $351,060

Total net loss

The formulation of La Trobe’s net loss provided by Finklestein J demonstrates the benefits of
transparency when applying an assessment of probability to an estimate of damages. In this
case, his honour accepted that the forgone value to the plaintiff of the opportunity to lend to an
alternative borrower was $643,991, and that the probability of this value materialising was 95%.
The product of these factors provides La Trobe’s gross loss of $800,826 (including the loss of
capital) from which the benefits it did receive is deducted to produce its compensable net loss
of $351,060.
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Conclusion
La Trobe produces important principles for
forensic accountants tasked with quantifying
damages in disputes involving a claim for the
loss of a chance to pursue a business
opportunity. It clarifies the approach required
when assessing damages under the TPA, and
demonstrates the need for visibility in how the
probability of events occurring in the context
of valuing a Claimant’s loss of chance, has
been dealt with.
The calculation provided by Finklestein J to
derive the value of the lender’s lost opportunity
also suggests that there are two types of
probabilities which need to be considered
separately either by an expert and/or by way
of other factual evidence; the probability that
the value of the lost opportunity will be
realised, and the “contingencies” which may
affect this value.
We suggest that by explicitly considering
these factors in an assessment of loss, an
expert’s opinion will be of more assistance to
the court as it will enable the quantification of
damages to be adjusted to reflect the court’s
assessment of the probability that the lost
chance would eventuate.
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KordaMentha Forensics
Whatever the factual, accounting, financial or e-discovery issues that arise, our forensic expertise
and experience can bring clarity of thought, objectivity and clear communication of ideas to
help find the facts, understand the relevant issues and clarify the financial and other impacts in
a cost-effective way.
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