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Introduction

OneSteel Manufacturing Pty Limited v BlueScope Steel (AIS)
Pty Ltd (2013) NSWCA 27
In this article, Sally Davitt, a Director in our Sydney office, and
Nelvin Tam, an Executive Analyst in our Sydney office, consider
a recent case which shows that the currency in which an amount
of damages is calculated, and the associated date of conversion,
can have a significant effect on the final amount payable.
Background
In 2004, OneSteel entered into an agreement to ship iron ore to BlueScope at Port Kembla, near
Wollongong, NSW1 (‘2004 Deed’). However, by late 2008, the GFC caused BlueScope to expect a
decline in the demand for steel and it tried to reduce its scheduled purchase of iron ore from various
customers, including the cancellation of a total of seven shipments from OneSteel.
BlueScope believed that the 2004 Deed allowed them to request ballast voyages (a voyage with no
cargo) if they did not require the iron ore for any reason, with BlueScope only needing to pay “dead
freight” for the empty ship. However, OneSteel claimed that BlueScope did not have the right to request a
ballast voyage and that it was required to accept the seven shipments of iron ore.
OneSteel claimed damages from BlueScope for breach of contract, however the primary judge found in
favour of BlueScope that no breach of contract had occurred.
On appeal by OneSteel, the appeal judge found that, although the contract had a mechanism whereby
BlueScope could effectively require OneSteel not to force ore on it (for instance in circumstances where
it had no room in its yards,) the clause did not exonerate BlueScope from breach of contract in failing to
purchase the shipments offered to it under the 2004 Deed2. The appeal judge therefore concluded that
there was a breach of contract by BlueScope in failing to accept the seven shipments.
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Damages calculation

Both parties agreed that based on the contract:
•

the contract price of the ore was USD 85.04

•

the market price in the claim was USD 49.62

•

the seven shipments of iron ore cancelled by BlueScope related to a total of 317,359 tonnes of iron ore.

Typically, when a seller fails to deliver goods for which a ready market is available, then the measure of
damages to which a buyer is entitled is the difference between the contract price and the market price of
those goods3. As “The principles as to damages for non-delivery are the same as for non-acceptance”4,
on this basis, the damages amount is calculated as:
Contract rate in USD

85.04

Market rate in USD

(49.62)

Difference lost per tonne in USD (i.e. profit per tonne)

35.42

Number of tonnes which should have been accepted

317,359

Loss in USD for seven shipments

3

11,240,856

Appropriate currency for damages

Both parties agreed with the amounts set out in the contract and the loss amount of $11.2 million in US
dollars. However, the parties’ approaches diverged when considering the appropriate currency for the
damages5.
One Steel (receiving damages)

BlueScope (paying damages)

Appropriate currency

AUD

USD

Basis

OneSteel was an Australian company,
carrying on Australian business

OneSteel suffered a loss in not obtaining
US currency at the date of loss6

The Court held that “[s]ubject to the terms of the deed, the Court should express a judgement in the
currency that best reflects the loss sustained by the relevant party”7.
While some payments in the 2004 Deed were set out in US dollars, others were set out in Australian
dollars8, so the judge was required to consider other evidence. He considered:
•

the Australian domicile of OneSteel and the fact that its business was conducted largely in Australia

•

the financial statements of OneSteel were in Australian dollars

•

the revenue and return on iron ore rates set out in the Annual Report were in Australian dollars

•

while the annual report for 2009 discussed the adverse impact of foreign exchange, including the
volatility of the US dollar and the strengthening of the Australian dollar against the US dollar, the forex
gains and losses were reflected in the financial statements in Australian dollars.

The appeal judge therefore found that the currency that best reflected the loss was Australian dollars.

4

4

Date of conversion to Australian dollars

The next issue to consider was the date at which the loss was to be converted to Australian dollars.
OneSteel argued that the appropriate date range was the period of loss of rejected shipments between
February to June 2009. The average rate during this period resulted in an amount of loss of
AUD 15.65 million9.
The appeal judge found that, as OneSteel did not prove “how the specific receipts of USD would have
been dealt with”, the conversion rate should be as at the end of the financial year i.e. 30 June 200910.
This approach effectively assumed that the US dollar amount was kept in a US dollar bank account, and
translated into Australian dollars at the end of the financial year. This resulted in a significant reduction
from that claimed by OneSteel (but significantly more than that argued by BlueScope).
Based on our calculations, and noting that some of these were not set out in the judgement11, the
possible dates of assessment, and the losses calculated as at each of those dates, are set out in the
following chart.

Effect of damages calculated at different exchange rates
Damages
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Source: RBA Exchange Rate Data at http://www.rba.gov.au/statistics/hist-exchange-rates/index.html.

The chart above demonstrates that the volatility of exchange rates can have a significant effect on the
amount of damages received. Had OneSteel been able to show that it would have translated the US
dollars into Australian dollars after each transaction between February and June 2009 (perhaps by
showing a pattern of behaviour to this effect), it may have been able to support a loss calculation based
on the average exchange rate for the period of loss12, resulting in a damages amount AUD 1.7 million
more than if it had been calculated as at 30 June 2009. If as an alternative, the judge had decided that
the exchange rate at the beginning of the loss period would be the more appropriate rate to be applied,
this would have further increased the damages amount by AUD 2.2 million.
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Conclusion

Given the parties’ agreement as to the US dollar amount of loss based on the contract, the calculation of
damages in this case appears simple at first glance. However, because the currency should “best reflect
the loss sustained by the relevant party”13, this case indicates that Courts will consider not only the
contract, but also the overall business of the entity that has suffered the loss, and what a claimant would
have done with the foreign currency when deciding upon the appropriate currency and date of translation
for the loss. This is potentially a complex issue for global companies which operate in many different
countries, currencies and jurisdictions.
Furthermore, it is evident that the date at which a currency is converted (together with the potential
volatility of exchange rates), can have a considerable effect on the assessed loss (in this case resulting
in a difference of several million dollars). For example, if the assessed loss was deemed to have been
suffered in the currency of an emerging market which has suffered currency volatility, the date of
conversion could have a particularly significant effect on the quantum of the damages.

Endnotes
1. On the return leg of the journey, coal was shipped by
BlueScope to OneSteel from Port Kembla to Whyalla
(SA).

8. “the iron ore was to be invoiced and paid in USD, and the
freight was to be invoiced and paid in Australian dollars”
at Paragraph 117 of this judgement.

2. Paragraph 106 of this judgement.

9. Using a rate of 0.7183 (Paragraph 113 of this judgement).

3. So that the buyer should be able to go out and buy
equivalent goods.

10. Paragraph 123 of this judgement.

4. Paragraph 57 of this judgement, quoting paragraph 176
of the primary judgement.
5. This issue was one of the grounds of appeal.
6. Paragraph 116 of this judgement. This could be seen as
a loss of opportunity.

11. Also that pre-judgement interest should have accrued
from that date.
12. Or alternatively at each transaction date’s spot price. This
would in some sense have been a loss of opportunity to
use those funds.
13. Paragraph 114 of this judgement.

7. Paragraph 114 of this judgement.
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