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Introduction

At last year’s Association of Certified Fraud Examiners (ACFE)
conference in the US bribery and corruption was on the agenda.
One of the main conclusions was that US companies are
very concerned about corruption risk because the regulator
wields a big stick.
So, what is the motivation for Australian companies not to pay bribes to win or retain business?
The level of enforcement of Australia’s foreign bribery legislation has been low and, therefore, not a
driver of compliance, as it is in the US.
Firstly, one would hope that the key motivator for not paying bribes is that it’s wrong and against the law.
Secondly, that as sophisticated business people, we should understand the harmful effects of
corruption, particularly on the poor in the second- and third-world countries from which the world’s largest
corporations seek to extract more shareholder value.
The other obvious motivating factor for corporates is that it makes sense for everyone to have a level
playing field or chance of winning work based on factors such as service delivery, quality and value for
money.
Despite the obvious, it seems that many companies and individuals find the question of whether to pay
bribes quite a conundrum. There are many reasons why. But times are changing.
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The anti-corruption landscape in Australia

Recently, there have been allegations about shady overseas dealings of Australian companies. From the
first corporate prosecutions under Australia’s foreign bribery legislation in 2011 to BHP Billiton’s recent
payment of a US $25 million civil penalty for failing to keep appropriate records in relation to its corporate
hospitality programme for the Beijing Olympics, and the ongoing investigations into the activities of a
number of other Australian corporates, there is clear evidence that the anti-corruption landscape in
Australia is changing.
The FIFA corruption scandal fallout is being felt all around the world, including the Australian Football
Federation. FFA’s dealings in respect of its World Cup bid and a $500,0001 payment to the North and
Central American Football Authority have come under scrutiny. The scandal highlights corruption in sport,
but also how greed permeates almost every human endeavour.
Based on all the air-time that corruption has had over the last couple of years, it is probably reasonable
to assume that most Australian companies and their employees know that bribe-paying is wrong and
illegal. So, why is it that companies are finding themselves in such difficulty with the issue? On the
surface, the bribery and corruption conundrum appears to be a simple choice between right and wrong,
but why are the wrong choices still apparently being made?
The elements of the fraud triangle of opportunity, pressure and rationalisation go a long way to explaining
this. The pressure to achieve results in a very competitive global business environment often leads
management to rationalise corrupt behaviour by saying: ‘Everyone else is doing it, so we must too.’
In 1999, as a consequence of Australia’s ratification of the OECD Anti-Corruption Convention, the bribery
of foreign public officials legislation was incorporated into the Commonwealth Criminal Code. However, it
took ten years before the first prosecutions began. These prosecutions related to the Reserve Bank of
Australia’s wholly-owned note-printing business, NPA, and polymer substrate supplier, Securency, which
at the time of the alleged conduct, was half owned by the Reserve Bank. The investigation of these
allegations only began after the matter was reported in the Age newspaper in May 2009, even though a
whistleblower had reported the allegations to the Australian Federal Police 12 months earlier.2
In August 2012, Mr David Ellery, a former Chief Financial Officer of Securency was the first person
convicted on a charge of false accounting relating to the scandal and was sentenced by the Supreme
Court of Victoria to six months in prison, suspended for two years.3 As of March 2013, nine people had
been charged as part of this investigation, and the prosecutions are ongoing.4
The ongoing scrutiny of Australia’s anti-corruption efforts and increased pressure from organisations
such as the OECD is leading to greater enforcement by regulators. This means that boards of directors,
who have overall and ultimate responsibility for their organisation’s corporate governance efforts, must
ensure that responsible business practices, including adequate procedures, are in place to limit exposure
to bribery and corruption risk.
Legislative change is another factor. Whether to maintain the facilitation payments defence has been
under consideration by the Attorney General’s Department for some time. With the recent announcement
of a Senate inquiry into foreign bribery, this and other possible legislative changes will be considered.
The possible changes include incorporating a books and records provision similar to that in the US
Foreign Corrupt Practices Act (FCPA), and possibly, an offence similar to the UK Bribery Act’s strict
corporate liability offence of ‘Failure of a commercial organisation to prevent bribery’. These and other
possible changes should create greater incentives for companies to implement procedures and systems
to prevent and detect corrupt conduct.
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The risk-based approach

Guidance provided by the UK and US advocates that companies adopt a risk-based approach to
implementing the most appropriate procedures or compliance program. This means taking into
account factors such as:
•

Industry sector risk – Some are more prone to bribery and corruption than others.

•

Country risk – Many regions and countries are perceived to be highly corrupt.

•

Operational risk – The extent to which local management has control of the day-to-day operations of
the foreign subsidiary, the level of parent company oversight and control of the foreign operations,
and the extent to which agents are used to facilitate engagement with the foreign governments.

For example, a company has a very high corruption risk if it is in oil and gas, construction or infrastructure
(all deemed to be high risk sectors); has set up operations in South East Asia (a high risk region); is
actively bidding for contracts, and has engaged agents in the pursuit of these bids.
So, using a risk-based approach that recognises a company’s particular profile, what are the best ways
to reduce the risks associated with corruption?
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Anti-corruption compliance framework

There is no ‘one size fits all’ anti-corruption compliance program. An anti-corruption program has to be
tailored-based on an array of factors, including the size of the organisation, industry sector, complexity of
business operations, locations of operations, corporate culture and existing measures to deal with fraud
and corruption.
In addition to guidance such as the UK Guidance on adequate procedures and the Australian Standard
on Fraud and Corruption Control (AS8001 – 2003), the SEC and the Department of Justice in November
2012 issued a Resource Guide to the FCPA that provides ten ‘Hallmarks of effective compliance
programs’. These are:
•

Commitment from Senior Management and a
clearly articulated policy against corruption.

•

Code of Conduct and compliance policies and
procedures.

•

Oversight, autonomy and resources.

•

Risk Assessment.

•

Training and continuing advice.

•

Incentives and disciplinary measures.

•

Third-party due diligence and payments.

•

Confidential reporting and internal
investigation.

•

Continuous improvement: Periodic testing
and review.

•

Mergers and Acquisitions: Pre-acquisition due
diligence and post-acquisition Integration.

Imagine our South East Asian company outlined above: it should probably employ all of the ten hallmark
measures to some degree. These responsible business practices are interlinked and therefore all play
their part in reducing a company’s exposure.

Based on our experience, some of the things that are not done so well or
given enough emphasis are risk assessment, corporate culture, use of agents
and due diligence.
Risk
Assessment

A detailed understanding of business risks is fundamental to devising
effective,‑adequate procedures to deal with the identified risks, including
bribery‑and corruption. It is about a prevention rather than cure.
The cost of prevention pales in significance when compared to the
reputational‑damage and the sanctions that can be levied for non-compliance.
A head-in-the-sand approach won’t cut it, because regulators investigating
breaches of anti-corruption legislation will look to the adequacy and
effectiveness of a company’s compliance program, including whether a
robust, comprehensive risk assessment had been conducted.

Corporate
Culture

Promoting the right culture is vital in achieving compliance and reducing the
traditional reliance on control. The right culture means a strong ethical culture;
leadership commitment to zero tolerance of corrupt and fraudulent behaviour;
and a willingness to speak up and report misconduct. Implementing written
policies that provide detailed guidance to employees about these cultural
elements is extremely important. However, to achieve and maintain the
desired culture, policies must be reinforced with ongoing, interactive training
and communication.
Late last year, Avon China paid a fine of USD 135 million for various FCPA
offences in China. The company had known of the breaches in 2005, but did
nothing about them until 2008. Soon after discovery of the breaches, Avon’s
Internal Audit Department recommended conducting FCPA training throughout
the Asia Pacific. However, this and other measures were never implemented.
These factors were a significant contributor to the large fine imposed.5 Quite
possibly, adequate training and communication about corruption when
establishing operations in China, and at regular intervals thereafter, might
have prevented or reduced these breaches.
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Use of
agents or
intermediaries

Agents of Securency and NPA were the means by which bribes were allegedly
paid. According to the ABC’s Four Corners 2010 story, ‘Dirty money’, basic
internet research would have disclosed histories of fraud and arms-dealing for
at least two agents used.
For Government contracts, it is arguable that there is no need to use agents at
all. Using them can imply inappropriate influence by virtue of an agent’s
professed relationships with particular government officials, or long-standing
dealings with governments or political parties.
However, if agents are used, they should be restricted to helping to smooth
bureaucratic process and cut through ‘red tape’.
Agency agreements should clearly specify the types of services to be provided.
They should also contain explicit clauses that prohibit bribe paying. No large
lump sums should be paid to agents. Payments to agents should only be made
for agreed services under a contract, and sufficient documentary evidence to
support delivery of the services should be produced with invoices before
payments are made. A generic description such as ‘Consultancy Fees’ is not
adequate, and is a corruption red flag.
Where possible, a representative of the company should attend meetings
arranged by the agent. This is an opportunity for the company to build direct
relationships with government officials that may ultimately lead to eliminating
the need to use agents in the future.

Due diligence

It is often the simplest, most basic measures not undertaken that later cause
problems. Insufficient background checking or integrity due diligence on
business partners is also a recurring theme in FCPA cases over the years,
particularly in relation to the use of agents.
Based on all the reported circumstances, it appears that the agents used by
Securency and NPA were chosen for their political and government connections
in the foreign countries where contracts were sought. This, together with the
agents dubious backgrounds and the large sums of money paid to them,
created an extremely high risk that bribes would be paid; and this is allegedly
what happened. Any company that is concerned about its own reputation will
want to know whether the reputation of its prospective business partners meets
its required standards. When it doesn’t, the choice should be obvious.
In mergers and acquisitions, integrity due diligence is equally important and
becoming more common. US companies in particular are concerned about
integrity risks, not just financial and legal risks. The reason: potential successor
liability where an acquiring entity later finds evidence of corruption or other
illegal practices of the acquired entity. At a basic level it can also reflect poorly
on boards and senior management of acquiring companies when things go bad,
because it may show that not enough was done to protect shareholder value.
The bottom line is that boards of directors and employees with corporate
governance responsibilities must make greater efforts to gain a deeper and
more comprehensive knowledge of who their company is doing business with.
Finding out about a shady past or involvement in criminal behaviour after
formalising a business relationship can lead to embarrassment, reputational
damage due to unwanted regulatory attention and an array of sanctions.
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Conclusion

Regardless of the pressures created by a competitive business environment, participating in corrupt
behaviour is ethically and legally unacceptable. Rationalising it should not be tolerated. In theory the
conundrum about whether to undertake corrupt practices at a corporate and individual level should be
easy to resolve.
Unfortunately, the human condition requires that even enlightened companies that choose to make a
stand against corruption and do the right thing for the right reasons, must also implement systems,
processes and controls to protect their reputations and financial positions.

Responsible Business Practices
KordaMentha helps companies proactively protect their brand and reputations as well as financial
viability. Through the collective knowledge and experience of our team gained through resolving
significant issues such as fraud, and bribery and corruption, we help clients identify areas of risk and
help them implement pragmatic and effective solutions to minimising those risks.

Endnotes
1. See: http://www.footballaustralia.com.au/article/open-letter-from-ffa-chairman-frank-lowy-ac/1lisccl5dxxr1cycm0bt8nlbd
2. Transcript of the ABC’s Four Corners program dated 24 May 2010. Reporter: Nick McKenzie
3. See: http://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Australian_Commission_for_Law_Enforcement_Integrity/
Completed_inquiries/2010-13/integrity_inter_op/report/index?print=1
4. See: http://www.smh.com.au/national/new-charges-in-banknote-bribery-case-20130314-2g3m6.html
5. See: http://www.fcpablog.com/blog/2015/2/9/how-avons-professionals-neglected-and-avoided-china-complian.html
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